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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
HUDSON HERITAGE FEDERAL CREDIT :
UNION, :

Plaintiff, : OPINION AND ORDER
V. : 17 CV 2930 (VB)
CUMIS INSURANCE SOCIETY, INC., d/b/a :
CUNA MUTUAL GROUP, :

Defendant. :
______________________________________________________________ X

Briccetti, J:

Plaintiff Hudson Heritag Federal Credit Uniorf HHFCU”), brings this diversityaction
for breach of contract, declaratory judgment, aaedligenceagainsidefendanCUMIS
Insurance Society, Inc. d/b/a CUNA Mutual Grou@(MIS”).

Now pending iSCUMIS’s motion to dismiss theamendedomplaint pursuant to Rule
12(b)(6). (Doc. #16).

For the reasons set forth below, the motioBRANTED IN PARTandDENIED IN
PART.

This Court has subject matter jurisdact pursuant to 28 U.S.C. § 1332.

BACKGROUND

For purposes of ruling on a motion to dismiss, the Court accepts all factualiafisgd
the complaint as true, and draws all reasonialidgences in plaintifs favor, as summarized
below.

HHFCU alleges for over 75 years, it has had “an extensive and comprehensivesbusines

relationship” with CUMIS, an insurance company. (Am. Compl. 11 121-22).
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In May 2016,HHFCU entered into a fidelity bond contract (the “bophdith CUMIS.

The bond “represented the renewal of an annual prepaid policy that is and was continuous until
canceled. (Am. Compl. 1 8).

Among other thingshie bondorovides that CUMIS wouldgay [HHFCU] for [its] loss
resulting directlyfrom the‘forgery’ or alteration of aninstrument? (Def.’s Br. Ex. A at 35)
“Instrument”is defined as:

original: mortgage, ocument of titl¢' deed, contract for deed, deed of trust, promissory

note, ‘security agreemeritmoney order, certificate of depositértificated securitie’,

bond coupon, interim receipt for a security, assignment of mortgage, check, draft, shar

draft, bill of exchange,withdrawal order’,*“ letter of credit; “ acceptancé passbook
held as collateral, drcertificate of origin or titl€.

Id. at 49 (emphasis added).

HHFCU alleges between Apiind July 2016, it was the victim of three separate
fraudulent schemes related to loans for the purchase of three automobiles. hstade; a
member of HHFCU applied for a loan to purchase an automobile using a falsified Nlew Yor
State Department of Motor VehicléDMV”) title, which misrepresented the owrsallerof the
automobile to be purchased with the loaned funds.

HHFCU learned bthese fraudulent schemes when each of the underlying loans “went
into default.” (Am. Compl. 11 28, 46, 65).

HHFCU allegs it sufferedossesof $134,879 as a result of these fraudusahiemes

On July 22, 2016:{HFCU submitted a claim to CUMIS related to the lossexiirred
as a result of two of the three fraudulsahemes It subsequently supplemented the claim once

it discovered the third frauduleatheme

! Citations to the bond refer to the page numbers stamped by thes@ectronic filing

system at the top of the page. (Doc. #17-1).



On October 13, 2016, CUMIS denied HHFGWlaim. HHFCUWhensubmitted two
requests for reconsideration, both of which CUMIS denied. On March 22, 2017, CUMIS denied
the claim for the third and final time.
HHFCU brought this lawsuit on April 21, 2017.
DISCUSSION

Standard of Review

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of the eperati
complaint under thetWo-pronged approactdrticulated by the Supreme CourtAshcroft
v. Igbal, 556 U.S. 662, 679 (2009). First, plaintiff's legal conclusions #ijiaréadbare recitals
of the elements of a cause of action, supported by mere conclusory statearentst’entitled
to the assumption of truth and are thus not sufficientitfestand a motion to dismissd. at 678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Sedwrjdeh there are welpleaded

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an étlement to relief. Ashcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility” 1d. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544, 564 (2007). A claimis

facially pausible*when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct allégbdroft v. Igbal,

556 U.S. at 678. “The plausibility standard is not akin to a ‘probabéiquirement,but it asks

for more than a sheer possibility that a defendant has acted unlawidlly.”



. Breach of ContradElaim

CUMIS arguesHHFCU has failed plausibly to allege aniginalinstrument was altered
as part of the automobile loan frauds aasla result, HHFCU’s breach of contract clésm
insufficient as a matter of law

The Court agrees.

“Under New York law, a breach of contract claim requmemf of (1) an agreement,
(2) adequate performance bye plaintiff, (3) breach by the defendant, and (4) damages.”

Fischer & Mandell LLP v. Citibank, N.A., 632 F.3d 793, 799 (2d Cir. 2011).

“[A] court should not read a contract so as to render any term, phrase, or provision

meaningless or superfluous.” Givati v. Air Techniques, Inc., 104 A.D.3d 644, 645 (2d Dep’

2013). Moreover, under New York law “evidence of industry practice may not be used to vary
the terms of a contract that clearly sets forth the rights and obligatidms pétties. Croce v.
Kurnit, 737 F.2d 229, 238 (2d Cir. 1984).

Here,HHFCU admits it received only photocopies or electronic versions of theddlsifi
titles, consistent with “[tlhe custom and practice in the financial industAm. Compl. T 24).
However, the bond defines “instrument” as an “original” document. (Def.’s Br. Ex48)a

To reconcile this apparent conflittHFCU alleges[u]pon information and belief, the
Loan Fraud members altered original DMV instruments in order to procure the I¢ans.”
Compl. § 107seealsoid. 11 31, 50, 69).

However, this allegation is not supported by any facts alleged in the complaihisand
inconsistent with common sense. As a result, HHFCU'’s claim that originals hezesles

implausibleon its face.



In particular the amended complaint is devoid of any allegations suggesting how the
individuals involved in the automobile loan frauds would have obtained the original DMV title
and there is no alleged connection between the fraudsters and the actual owners of the
automobiles in questionin addition there is no suggestion that CUMIS has the supposedly
altered original titles in its possessiddnder these circumstances, HHFCU improperly alleged

“upon information and belief” that originals were alter&keArista Records, LLC v. Doe,3

604 F.3d 110, 120 (2d Cir. 2010The Twombly plausibility standard . . . does not prevent a
plaintiff from pleading facts allegedipon information and beliefvhere the facts are peculiarly
within the possession and control of the defendanor. where the belief is based on factual
information that makes the inference of culpability plausiplenternal citations and quotation
marks omitted).

Moreover,HHFCU's insistence that certain wordstime forgeryor alteration provision
areundefined or ambiguous irrelevant. The defect of the amended complaint is that it fails
plausibly to allegen*instrument—as defined by the policgs art' original’ document—was
altered. AlthoughHHFCU claimsseveral word in the policyareambiguous, ¢riginal’ is not
one of them.

Finally, the Court rejectsiHFCU s argumenthat it is entitled to discoveryo prove that
it was the original instrument that was altete(Oppn at9). “[Dl]iscovery is authorized solely
for parties to develop the facts in a lawsuit in which a plaintiff has stated a/leggiizable
claim, not in order to permit a plaintiff to find out whether he has such a claim.” Pedany

Robertson Stephens, Inc., 350 F. Supp. 2d 375, 378 (S.D.N.Y; 2@edlsoMain Street Legal

Services, Inc. v. National Sec. Council, 811 F.3d 542, 567 (2d Cir. 2016).

Accordingly, HHFCUS breach of contract claim is dismissed



[, Declaratory Judgment Claim

HHFCU's second cause of action is for a declaratory judgment stating that “HHFCU'’s
Losses are covered under the Bond” and “that CUMIS is obligated to provide coverage to
HHFCU under . . . the Bond’s ‘Forgery Or Alteration’ provision for the full amount of”
HHFCU's losses. (Am. Compl. at p. 21).

HHFCU allegesit is entitled to such a declaratory judgment because (i) “[m]any of the
terms and phrases contained in the Bond . . . are vague and amBi§)dt#iFCU intended
the coverage and was led to believe that'Forgery Or Alteration’ provision covered . . . the
alteration of an instrument, received by [HHFCU] in the form customarigdreipon in the
regular course of busine$and (i) “[u]pon information and belief, the Loan Fraud Ring
members alteredriginal and genuine DMV instruments.” (Am. Compl. 1 116-18).

HHFCU's declaratory judgment claim failargely for the same reaseits breach of
contract clainfails. In particular, (i) any ambiguity in the contract does not affect the dispute
here, becausdHFCU does not allege the word “original” is ambiguo{ig;it is not plausible
that HHFCU would have understood the word “original” to mean “phototeomt (iii) it is not
plausible that the original documents were altered.

Accordingly,HHFCU’s declaratory judgment claim is dismissed.

V. NegligenceClaim

CUMIS argues HHFCU$ negligence clairalsomust be dismissed.

The Court disagrees.

Under New York lawthe elements of a negligence claim &¢g:a duty owed to the
plaintiff by the defendant; (ii) breach of that duty; and (iii) injury substiytaused by that

breach’ Lombard v. BoozAllen & Hamilton, Inc, 280 F.3d 209, 215 (2d Cir. 2002).




The general rule is that an insurance company and its dgemtsno continuing duty to

advise, guide or direct a client to obtain additional coverage.” Murphy v. Kuhn, 90 N.Y.2d 266,

270 (1997).Rather, their duty is limited tbtain[ing the]requested coverage for their clients
within a reasonable tinik Id.

However, fw]here a speciaklationship developlsetween the broker and client.the
broker may be liable, even in the absence of a specific request, for failingge addirect the

client to obtain additional coverage.” Voss v. Netherlands Ins. Co., 22 N.Y.3d 728, 735 (2014).

The New YorkCourt of Appeals has identified:

three exceptional situations that may give rise to a special relationshipytbezating

an additional duty of advisement: (1) the agent receives compensation for ¢mmsulta
apart from payment of theremiums; (2) there was some interaction regarding a question
of coverage, with the insured relying on the expertise of the agent;tbe(8)is a course

of dealing over an extended period of time which would have put objectively reasonable
insurance ag#s on notice that their advice was being sought and specially relied on.

Voss v. Netherlands Ins. Co., 22 N.Y &¥ 35(internal quotation marks omitte(gmphasis

added).

Here, HHFCU alleges it and CUMIS hadnultifaceted, decadespanning business
relationship. It alleges “[d]uring this exclusive and extensive relationship;GlHrelied on
CUMIS to provide [HHFCU] with the insurance guidance, risk analysis, and coverage
recommendations that [HHFCU] needs to be successful in its operations.” (Am. CA24).
HHFCU further #eges among other things, that over the course of this relationdMpCU
“engaged in periodic risk assessment meetings with [CUMIS] and utilized Cléiiibisive
risk management services to avoid .meeging andeverchanging risks(Am. Compl. T 133),
including risks associated with the “use of technology, including the alteration . heand t

production of digital/electronic and photographic versions of” documelisy 132). Yet,



according to HHFCU, CUMIS “failed to offer [HHFCU] a product to cover lossasamsing
from” the type ofraudof which it was a victim (Id. T 149).

Finally, the Court notes, as théossCourt did, that speciatelationships in the insurance
brokerage contexdre the exceptiomot the norand it “emphasizes] that it remains to be
determined whether a special relationship existed’h@2 N.Y.3dat 736. Nevertheless, the
Court concludes, at this early stage of the dds#;CU has plausibly alleged that a special
relationslip as contemplated Mossmay exist between HHFCU and CUMIS.

Accordingly,the Court declines to dismisBHFCU's negligence claim at this time

CONCLUSION

CUMIS’s motionto dismiss the amended complasGRANTED as to the breach of
contractand declaratory judgmentaims and EENIED as to the negligence claim

The Clerk is instructed to terminate the motigBoc. #16.

Dated:January 22, 2018

White Plains, NY
SO ORDERED:
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Vincent L. Briccetti
United States District Judge




	UNITED STATES DISTRICT COURT
	SOUTHERN DISTRICT OF NEW YORK
	--------------------------------------------------------------x

