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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LEEBER REALTY LLC andBERNARD
COHEN both individually and in his
capacity as Trustee of the Bernard Cohen
Revocable Trust

No. 17-CV-2934(KMK)
Plaintiffs,
OPINION & ORDER

V.
TRUSTCO BANK

Defendant

Appearances:

Michael A.Freeman, Esq.

Greenberg Freeman, LLP

New York, NY

Counsel for Plaintiffs

Adam K Kurland, Esq.

Fenster & Kurland LLP

New City, NY

Counsel for Defendant

KENNETH M. KARAS, District Judge:

Plaintiffs Leeber Realty LLC (“Leeber’and Bernard Cohen (“*Cohen” and collectively,
“Plaintiffs”) brought this Action again3rustco Bank*Defendant”), alleging that Defendant
breached a commercial leasmntract (Am. Compl. (Dkt. No. 39).Defendant counterclaimed
that Plaintiffs breached the contréwgt failing to make necessary repairs and that Defendast

constructively evicted. (Am. Answes Am. Compl. With Counterclaim&Am. Answer”) 4—7

(Dkt. No. 42).) Before the Court i®laintiffs Motion for Summary Judgment, fees and costs,
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and dismissal of the counterclaim@Noticeof Mot. (Dkt. No. 53).) For the following reasons,
the Motionis grantedin part and denied in part.

I. Background

A. ThePartie$56.1 Statements and Evidentiary Objections

Local Civil Rule56.1(a) requires the moving party to submit a “short and concise
statement, in numbered paragraphs, of the material facts as to which the mayicgmands
there is no genuine issue to be tried.” The nonmoving party, in turn, must submit “a
correspondingly numbered paragraph responding to each numbered paragraph in the sfatement
the moving party, and if necessary, additional paragraphs containing a separgt¢ asnd
concise sitement of additional material facts as to which it is contended that there exists a
genuine issue to be tried.” Local Civ. R. §6)1 “If the opposing party . . . fails to controvert a
fact set forth in the movarstRule 56.1 statement, that fact viaéd deemed admitted pursuant to
the local rule.” Baity v. Kralik 51 F. Supp. 3d 414, 418 (S.D.N.Y. 2014) (internal quotation
marks omitted) see alsar.Y. v. N.Y.C. Dep’t of Edy&84 F.3d 412, 418 (2d Cir. 200@pama.
“The purpose of Local Rule 56i4 to streamline the consideration of summary judgment
motions by freeing district courts from the need to hunt through voluminous records without
guidance from the partiesHoltz v. Rockefeller & Cp258 F.3d 62, 74 (2d Cir. 2001).

Here, Plaintifffiled and served their statement pursuant to Rule 58l4., Rule 56.1
Statement (“P1$56.1") (Dkt. No. 54)), and Defendant filed a response, (Def.’s Rule 56.1
Statement (“Defs 56.1") (Dkt. No. 59)). However, Defendant’s response for the most pest do
not comply with Rule 56.1. Of the 85 separately numbered paragraBlantiffs 56.1
statement,Kls.’ 56.1), Defendant conceded that 62 of them are “[u]ncontested,” (Def.’s 56.1).

Of the remaining 23 paragraplidefendant (1) failed to answen® of them, (Def.’s 56.% 48);



(2) stated that it lacked sufficient information to respond to three of tierfif(81, 82, 83 (3)
asserted an “objection” on legal grounds to nine of them§{ 43, 50, 51, 61, 71, 75, 80, 84,
85); and (4) “contested” 10 of thenm.(11 3, 25, 32, 35, 38, 41, 55, 64, 73).74

“[T]he Court has afforded no weight to any legal argument” in Plaintiff's S@Gfie®ient.
Greene v. City of New Yqrko. 08CV-243, 2017 WL 1030707, at *1 n.3 (E.D.N.Y. Mar. 15,
2017). However, the purported legal objections Defendant raises are without Dedris, §6.1
11 43, 50, 51 (arguing that “[t]he recitation of deposition testimony of a witnessnat.as
appropriate statement of material factt),at ] 61, 71, 75, 80, 84, 85 (objecting to the alleged
use of the word “quit” and mathematical calculations under the lease terms as “legal

conclusion[s]”);see also id] 3 (“‘Regularly is vague and ambiguous.'|{. 11 73—-74 (objecting
to use of the worddefault” because it “is a legal conclusion'@hd, in any event, do not
actually respond to or dispute the specific facts, supported by citations teiddemscord
evidence, alleged in the relevant paragraf@ee Baity51 F. Supp. 3dt 418 (“[A] number of
[Defendants] purported denials quibble wifRlaintiffs’] phraseology, but do not address the
factual substance asserted[Blaintiffs].”). Similarly, Defendant has failed to actuadlispute
the purported material facts in the paragraphs it¢t@stested” in Plaintiffs56.1 statement.
Instead, in all but two of the remaining “contested” paragraphs, Defendant cothiginite
evidence Plaintif citedoes not support the asserted factual statements.'s(B&fl {1 25, 32,
35, 38, 41, 55.) The Court has independently reviewed the cited portions of the record to make
sure they support Plaintiff§actual assertionsSee Baity51 F. Supp. 3d at 421 (“[T]he Court is
mindful that . . . a Local Rule 56.1 statement is not itself a vehicle fonmékctual assertions

that are otherwise unsupported in the record.” (alteration and internal quotatienaméited)).

But, provided they are supported by the record, Deferslfaiture to actually dispute the factual



material in these identified payaphs, let alone provide record citations in attempting to dispute
them, permits the @urt to find them undisputedsee Holtz258 F.3cat 73 (explaining that a
court is not requiretb search the record for genuine issues of material fact that the party
opposing summary judgment failed to bring to the cewttention)Baity, 51 F. Supp. 3d at 418
(collecting cases holding that “responses tltahot point to any evidence in theoed that may
create a genuine issue of material @@iot function as denials, and will be deemed admissions
of the stated fact. (alteration and internal quotation marks omitted))at 419(“[S]everal of
[the] [p]laintiff’s purported denials lack citations to admissible evidence or any evidence to
support his contention, in violation of Fed. R. Civ. P. 56(c) and Local Rul€)56.1.

Defendant does cite the recerdpecifically, an affirmation from Defendant’s counsel,
Adam K. Kurland—in two of the “contested” paragraphs. (Def.’s 56.1 1 3, 64 (citing Def.’
Mem. of Law in Opp’n to Mot. for Summ. J. (“Def.’s Mem.”) Ex. 1 (“Kurland Aff.”) (Dkt. No.
58)).) This affirmation describes the contents of a telephone conversation he had with
Christopher Wirth, a potential witness identified during discovegked. R. Civ. P. 26, who
was never deposed, has not submitted an affidavit or declaration and indeed has not responded to
Kurland’s attempts to contact hiregarding a proposed affidavit Kurland drafted on Wath’
behalf (Kurland Aff. 1 5—7). Therefore, this affirmation containadmissible hearsay
statementsand the Court will not consider it in deciding the instant MotiSaeUnion Ins. Soc.
of Canton, Ltd. v. William Gluckin & C0353 F.2d 946, 952 (2d Cir. 1965) (holding that an
attorney affirmation not based on personal knowledge is hearsay and is not to be considered on
motion for summary judgmentavanagh v. Ford Motor CoNo. 13€CV-4584, 2017 WL
2805057, at *8 (E.D.N.Y. June 9, 2017plaintiffs seem to rely on conversations that their

counsel had with former employees . . . Such inadmissible hearsay, whether irsa witne



affidavit or an attorney affirmation however, cannot form the basis of a pagposition to
summary judgmerni?), adopted 2017 WL 2804934 (E.D.N.Y. June 28, 201Baity, 51 F. Supp.
3d at 419 (declining to consider “the improper asser@musarguments contained ian
attorney] affirmation, or thexhibitsto the affirmation containing inadmissible evidence”
(internal quotation marks omittedpee alsd-ed. R. Evid. 801(c) (definingearsay, Fed. R.
Evid. 802 (denoting hearsay as inadmissible evidekes).R. Civ. P. 56(c)(4) (providing that
“[ a]n affidavit or declaration used to support or oppose a motion must be made on personal
knowledge, set out facts that would be admissible in evidence, and show that the affiant or
declarant is competent to testify on the matters stated

Furthermore, despitiling to identify additional material and disputed facts in its 56.1
statement, Defendant cites additional evidence in its memorandum opposing the Motion for
SummaryJudgment. SeeDef.’s Mem.) This evidence includes, among other things, sworn
affidavitsfrom Robert Leonar{’Leonard”), Defendant Executive Vice President and Chief
Risk Officer, and Joseph Marlé$Marley”), Defendans Officer ofPurchasingMail Services
and Security (Def’s Mem. 24, 9(citing id. Ex. 2 (“Leonad Aff.”); id. Ex. 3 (“Marley Aff.”)).)
Both of these affidavits include inadmissible evidence. Leonard’s affidavitp&efendans
counterclaims verbatim, as does Defendant’'s memoranddomgarelLeonard Aff. {1 3—-10
with Am. Answer4 {1 1-&ndDef.'s Mem. 24.) Additionally, Leonardasserts, without
identifying the basis of his knowledge, that “[a]s a result of the conditions at timésBse
Defendant was deprived of its ability to conduct banking operations at thes€sama
continuous manner.” (Leonard Aff. § 11Such aconclusory assertion is inadmissible in
opposition taa summary judgmennotion SeeAmnesty Am. v. Town of W. HartfpB61 F.3d

113, 131 n. 12 (2d Cir. 2004) (noting that district court was frelstegard hearsay statements



and speculation in affidavitsyVyler v. United State§25 F.2d 156, 160 (2d Cir. 1983) (“An
affidavit. . . which does not contain specific facts or is not based on first-hand knowledge is not
entitled to any weight)? Baity, 51 F. Supp. 3dt419 ([The] [a]ffidavit also contains a surfeit

of improper averments, including statements not baséthemffiants] personal knowledge and
conclusory statements that ax@hing more than speculatioh.”Similarly, Leonard asrs that

“it became cleathatit would not be possible to remediate the mold infestation of the Premises
without an extended closure of the branch,” but does not explain the factual basis or hig persona
knowledge of thislaim. (Leonard Aff. 12.) Moreover, tathe extent Defendant is offering
Leonards opinion regarding mold remediatiahjs inadmissible lay opinion testimony, because

he has not been identified as an expert in this aB&seFed. R. Evid701 (limitinglay opinion
testimony); Fed. R. Evid. 702 (listing requirements for expert testimbiiylely v. City of New

York 414 F.3d 381, 395-397 (2d Cir. 2005) (describing standards governing tissihdliiy of

expert testimony)

Marley s Affidavit suffers from similar éfects, including conclusory statements lacking
any basisn fact or personal knowledgéMarley Aff. 4 (“Hazardous environmental conditions
have existed ahe Premises since in or about 2009 . .id){ 5 (“Plaintiffs knew about the need
for repais due to the hazardous conditions, but repeatedly failed to remedy theDiligy
statements suffer from different defects. For example, Marley avers thatrserfplly notified
... Cohen numerous times of the need for repaitd.”{{6.) However this statement
contradicts his earlier deposition testimony and will not be consideBs#PIs.’ 56.1 Ex. 13
(“Marley Dep.”) 31-33 (testifying that he spoke to Cohen on the telepHajace; on
December 14r 18, 2016, about the toilet cloggingndtried to call him, but had to leave a

voicemail, three times)Seeln re Fosamax Prod. Liab. Litig707 F.3d 189, 193 (2d Cir. 2013)



(per curiam) (explaining thatle‘sham issue of factloctrine . . . prohibits a party from
defeating summary judgmesimply by submitting an affidavit thabntradicts the party
previous sworn testimofly Brown v. Hendersqr257 F.3d 246, 252 (2d Cir. 2001) (“[F]actual
allegations that might otherwise defeat a motion for summary judgment will not be petmitte
do so when they are made for firet time in the plaintiffs affidavit opposing summary
judgment and that affidavit contradicts her own prior deposition testinjony.”

Therefore, for the reasons discussed above, in analyzing the instant Motion, theaSour
disregarded: (1) purportédbjections” or “contest[ations]ih Defendarits 56.1 Statement that
do not actually deny or refuthe specific facts asserted by Plaintitise not supported by
citations to admissible evidence in the record, or are improper legal argur@gintgyroper
assertns and arguments contained in Defendant’s couna#limation that are clearly not
based on personal knowledge or admissible evidence; and (3) the improper politiensanéls
and Marleys Affidavits.

B. Factual Background

The following facts are taken froRlaintiff' s 56.1 Satement, Defendalstresponse to
that statemeni&nd the admissible evidence submitted by both Parties, and are recounted “in the
light most favorable toDefendantthe non-movantWandering Dago, Inc. v. Destjt879 F.3d
20, 30 (2d Cir. 2018) (internal quotation marks omitted). The facts as described belowirare not
dispute, except to the extent indicated.

1. The Property and the Lease

Plaintiffs own commercial property located at 21 Route 59, Nyack, New York (the

“Property”). Pls.” 56.1 11 2, 7.) Plaintiff Cohen lives in Florida and does mpiady visit the



Property. [d. {1 3.} The Property contains a building with two leasable units of approximately
equal size. I¢l. 1 8.) The building is servday a single sewer line (or, “lateral”) that connects
both units to the sewer system ownedhmylocal municipality. Ifl. 19.) The sewer lateral does
not serve any other building or property other than the Propedyf 10.)

Defendant, a federal savings bank based in Glenville, New York, rented one of the units
at the Property (the “Premises’{id. 11 13—-14.) Specifically, Plaintiff Leeber and Defendant
entered into a 20-year written lease, commencing November 1, #0#10), pursuant to
which Defendant would lease the Premises for the purpose of operating a retai) iakich,

(id. ¥ 14 (citingid. Ex. 3 (“Lease”) § 1.01, 5.01).) In 2008, Leeber and Defendant agreed to
extend the Lease term by an additional five yedp$s.’(56.1 L6.) The Lease specifichat
Defendant shall continuously operate and keep open its retail bank branch at tised denmng

the entire Lease termld(  17.) It also requires Defendant to pay “Minimum Annual Rent” and
“Additional Rent” to the landlord, Coheim installmens throughout the lease termid.(] 18.)

The Lease states that Defendafdbligationto pay any and all Rent under this Lease . . . shall
survive any expiration or termination of this Leasdd. {{ 20.) The Lease further provides:

Landlord shall nobe required to make any repairs or improvements of any kind

upon the Demisd Premises except for necessary exterior or structural repairs,

provided that if such necessary exterior or structural repairs are required due t

Tenants acts or omissions, or those of Tenant’s agents, employees, or contractors,

then Tenant shall be responsible for the costs of such repairs or improvements.

From and after the Possession Date, Tenant shall, at its own cost and exgense, ta

good care of and make necessary-swuctural repairs to the interior of the

Demised Premises, and the fixtures and equipment therein and appurtenances

hereto, including, but not limited to, the . . . . floor covenngterior wallg;] . . .

plumbing, [and] sewage facilities ... Tenant lereby waives any rights it may have

to make repairs or perform maintenance as provided in any law, ordinance or
regulation which may now exist or hereafter be enacted or enforced, eanifgrs

1 Cohen was the sole member of Plaintiff Leeber, an LLC, but transferred his
membership interest to the Bernard Cohen Revocable Trust in 2014, of which he is the sole
trustee. PIs.’ 56.1 11 4-6.)



upon Tenant the right to make any repairs to the Demised $&eifor the account
of Landlord.

(Leases 7.01.)

Furthermore, the Lease provides thatrfaiet shall immediately notify lrallord in
writing of any environmental concerns of which Tenant is, or becomes, aware bramic
raised by any private party government agency with regard to Tenant’s business or the
Demised Premises.”ld. 8 5.07(b)).) Similarly, the Lease requires Defendant to “give prompt
notice to Landlord in case of . . . accidents in the Demised Premises, or in the Boildihgny
defects therein or in any fixtures or equipmentd. § 14.06.) This notice “must be served by
certified mail, return receipt requested, postage prepaid, or by Federas&gprher nationally
recognized overnight delivery service, addressed to Landlord at the addrfesthse [§] 1.01,
or to such other address as Landlord may designate by written notite§’13.01(a).)

In the section titled “Destruction,” the Lease states:

If the Demised Premises shall be partially damaged by any casuadtydainder
Landlord’s insurance policy, Landlord shall, upon receipt of the insurance
proceeds, repair the same . . . and the Minimum Annual Rent shall be abated
proportionately as to that portion of the Demiseenises rendered untenantable.

.. .If (a) the Demised Premises (i) by reason of such occurrence is rendered wholly
untenatable, or (ii) should be damaged as a result of a risk which is not covered
by Landlords insurance, afb)) the Building . . . should be damaged to the extent

of fifty percent (50%) or more of the then monetary value thereof, then, in any of
such events described in (a) or (b) abdvandlord may either elect to repair the
damage . . . . (other than damage to Teésdnitures . . . equipment . . . and any
other portions oflte Demised Premises or any property located therein . . . as to
which Tenant shall be responsible to repair or restore as pddvadew) or may
cancel this Lease by notice of cancellatgiven within one hundred eighty (180)
days after such event and thereupon this Lease shall expire, and Tenant sleall vacat
and surrender the Demised Premises to Landlord. Tenant’s liability for Rent upon
the termination of this Lease shall cease asefdter of (y) the day following the
event or damages or (z) the date upon which Tenant ceased to do business at the
Demised Premises.

[...]

Unless this Lease is terminated by Landlord, Tenant shall repair axtdneethe
interior of the Demised Prases in a manner and to at leastondition equal to



that existing prior to its destruction or casualty and the proceeds of all insuranc

carried by Enant on its property and improvements shall be held in trust by Tenant

for the purpose of said repaircareplacement.
(Id. 8 16.01.) Upon the expiration of the Lease term or earlier termination of the hease i
accordance with its terms, Defendéstrequired to ‘quit and surrender tBemised Pemises in
broom clean condition’ and, unless Landlord elects to retain any alterations, additions
improvements or fixtures made by or belonging to Tenant, Tenant shall, prior ¢ontieetion
of the Lease, restore the Premises to the condition it was in immediatelyipgesgch
alteration, improvementr installation” (Pls.’ 56.1 § 26 (quoting Lease § 2.03).) FindlJyjhe
Lease provides thgi]f any legal fees and costs are incurred by Landlord in enforcing thester
of this Lease, then Tenant shall be liable for such reddeegal fees and costs(ld. T 27
(quoting Leas& 20.08).)

2. The Alleged Conditions at the Premises and Defersdblotice to Plaintif$

On Jnuary 23, 2012, Defendant ldrel&H Environmental to remediate a sewage
backup at the PremisesPI$.” 56.1 § 28.) Defendant did not inform Plaintiffs of this until March
31, 2017. 1d. § 29.) On February 13 and 18, 2012, Defendant hired United Sewer & Drain
Services (“United Sewer'tp address an isswith the sewer line connected to the Premiged
they founda“rag and tampons” in the line while cleaning itd.({f 30-31) On March 17,

2014, Defendant again hired United Sewer to address a sewer line Iss§e33() United
Sewer cleaned the line and submitted an invoice to Defendasida“Suspect line has issues,
possible belly in line.” Il. 1 34.) Defendant did not inform Plaintiffs of these service calls prior

to March 31, 2017.14. 11 32, 353

2 As discussed earlier, Defendant contests this allegation because it is ureglippdhie
cited document—its Response to Plaintiffs’ Request for Admissions. (Def.’s 56.1 1¥)32, 35
However, Defendant does not contest the substance of the factual allegation, and indeed it did

10



On February 26, 2015, Defendant hired Roto Rooter Plumbing Services (“Ruitr'Ro
to address a sewer line issuéd. {| 36.) Roto Rooter cleaned the sewer line and submitted an
invoice to Defendant ating: “Line is a good candidate for a liner.Id(f 37.) On March 23,
2016, Defendant again hired Roto Rooter to addresssae with the toilet and the sewer line.
(Id. 1 39.) Roto Rooter removed and reset the toilet, cleaned the sewer line, and reported to
Defendant: “All good.” [d. § 40.) Defendant did not inform Plaintiffs of Roto Rodes@rvice
callsprior toMarch 31, 2017. Id. 1 38, 41

On Decemberd, 2016, Marley informed Cohen Isiephone that the toilet at the
Premises was backed ugd.(T 45 Marley Dep. 39° In response to Marley’s call, Cohen
called a plumber to address the issue. (Pls.” 56.1 1 46.) Nevertheless, on December &9, 2016,
toilet backup caused a flood at the Premisés.§(47.) Marley called Cohen three timegwice
the day of the flood and once the next dand-left voicemailsvhen Cohen did not answend (
1 49; Marley Dep. 35.) In these voicemails, Marley “just wanted to get an upaetieé
flooding and the plumber. (Marley Dep. 35-86¢ alsd”ls.’ 56.1 1 49.)The day after the
flood, Cohen called Defendant at the Premises and spoke to a female employee, who told him
that everything had been corrected by the plumber. (Pls.’ 56.1 4&) than the call and the
three voicemails, Marley could notcadl any other communications with Plaintiffs about the

toilet backup or flood. I4. 1 49.) Nor was Marley aware of any other communication between

admit that it “did not provide Plaintiffs with any Repair and Maintenance Dodsmen
Concerning Hazardous Conditions at the Demised Premises” or “request or derhand tha
Plaintiffs reimburse Defendant for any maintenance or repair cost indyiedfendant.” PIs.’
56.1 Ex. 7 (“Response to Plaintiffs’ Request for Admissions From Defendant”) 11 1942G) T
Defendant’s objection does not create a dispute of fact. The same conclusionueoldsetre
Defendant repeats this objectio(Def.’s 56.1 1 38, 41.)

3 Marley testified at one point that this call occurred on a different dafeptind the
14th’ of December. (Marley Dep. 32However, he clarified that he meant “the day before” the
flooding incident, which was on December 19, 2016. gt 32-33.)

11



Cohen andomeone else employed by Defendant conceriaing condition or event at the
leased premises.” (Marley Dep.-28, see alsdls.’ 56.1 Ex. 26 (“Simmonds Dep.”) 67
(testifying that she did not recall communicatimigh Cohen).) Cohen testified that he was
“never contacted by anybody*verbally or in writing—other than the December call@®Is.’
56.1 Ex. 5 (“Cohen De}). 109;see also idat 59 (‘Q: When was the first time after December

2016 that you became aware that Trustco claimed that there were still ongoirgnsrabthe

premises? ... A: Never — never informed. | guess in March [2017], when they didn’'t pay . .

rent on time.”).)

Immediately following the flood, Defendant hired ServPro of NW and&iehess
County (“ServPro”) to remediate the Premises. (Pls.” 56.1 52.) Plaintiffswaemvolved in
hiring ServPro, and ServPro never communicated directly with Plaintitfs] $3.) Prior to the
start of the emediation, Defendant informe@ISPro that it was unaware of any mold at the
Premises. I¢l. 1 54.) ServPro discovered mold at the Premises on December 22, RDY65S
(citingid. Ex. 16 at 2jd. Ex. 17).) On December 23, 2016, Envirocheck, a rasg&ssment

company was hired tgerformtesting at the premisesld({ 56.) Envirocheck performed an

. the

assessment ddecember 282016 and provided Defendant with a report on January 9, 2017 that

included laboratory test results confirming the presence of mold at the Psemdseordineda
protocol for remediating the moldId( { 57.)
On January 18, 2017, ServPro informed Defendanttloéd had been discovered in

other areas of the Premises not previously identifiedl.{(68.) On January 31, 2017,

Envirocheck prepared a sexbreport confirming the presence of additional mold and containing

aprotocol forremediatinghat additional mold. Id.  59.) To remediate the mold requireebrk

to be performed exclusively on the interior of the Premisies J 60.) Plaintiffs were not

12



provided with a copy of either of Envirocheck’s reports and were not informed of thegBndin
prior toMarch 31 2017. [d. § 61.) After learning that ServPro discovered additional mold and
after receiving EnvirochetkJanuary 31, 201port,Defendant directed ServPro to cease all
remediation work at the Premisesd. (] 62.)

On February 14, 2017, Defendant hired Gregory Gallachi of G&P Plumbing and Heating
to inspect the sanitary sewer system attremises and he found that, t[Hje time, everything
was working fine.” Id. T 63.) Indeed, the second unit on the Property was rented to a deli on
December 24, 201@nd thedeli owner hadexperiencecho problems with the sanitasgwer
system (Id. § 64.) On March 2, 2017, Defendant wrote to the Office of the Comptroller of the
Currency (“*OCC”), a federal agency that oversees savings banks, inform{dgh@tt had
decided to permanently close its retail branch at the Premises due to “repedtausribiat
caused flooding of the interiband the “presence of mold.1d( T 65.) Defendant did not
inform Plaintiffs of its intention to close its retail branch at the PrenusgsMarch 28, 2017,
nor did it syoply Plaintiffs with a copy of itdlarch2 letter to OCC. I{l.  66.)

3. Defendants Alleged Breach of the Lease

On March 28, 2017, Plaintiffs received a letter from Defendant’s counsel stading t
“. .. sincein or about 2009,” Defendant had experienced “hazardous environmental conditions”
at the Premisesand that, due tthe Landlords failure to remedy these conditions, there was a
“constructive eviction” from the Premises, and Defendeat therefore terminating the Lease as
of March 31, 2017. (PlIs.’56.1 § 67.) The identified “hazardous environmental conditions” are
mold and sewage backupdd.(f 68.) This letter was the fitsvritten noticePlaintiffs received
from Defendanicomplaining of a problerat the Premisesind the first notice of any typeeral

or written—that mold was discoveredId( { 69.) Prior to March 31, 2017, Defendant had not

13



complained or claimed that it had been actually evicted or excluded from amnpirthe
Premises. I¢l. 1 70.) By no later than that date, Defendantdesbedperating it retail bank
branch at the Premisedd.(Y 71.) Therefore, on April 4, 2017, Plaintiffs notifiedfendanthat
it had defaulted under theease (Id. § 73(citing Ex. 27 at 2 (“Tenant is hereby notified that its
abandonment and/or vacation of the Premises constitutes an Event of DefaDi.Apyil 18,
2017, Plaintiffs sent Defendant a written notice declaring an “Event of Detand€r the Lease
based on its nonpayment of Rent and abandonment of the prenhis&s74 see alsd_ease
§ 20.01(a), (e) When Defendant vacated the Premigesas “a complete mess” and in
“[t]lerrible” condition. (Letter from Michael A. Freeman, Esq. to Court (Apr. 19, 2&k8)Lat 2
(Dkt. No. 68) (attaching page 37 of Cohen’s deposition).)
4. Damages

The Lease provides that argnt payment not paid withtendays of its due date is
subject to a late fee of five cents for each dollar overdaks.’ 66.1 § 76.) It further provides
that all late rent paymensghallbear interest at the lesser rate of 8%gmerumor the highest
lawful interestrateallowed under New York law.Id. § 77.) “[U]pon an Event of Default by
Tenant, Landlord may elect to terminate the Lease ‘@aadover from Tenant ‘all damages
incurred byreasorof such breach, including the cost of recovering the Denisehiseplus
the total of all minimum Annual Rent, Additional Remtdother charges reserved in th[e] Lease
payable over the remainder of the Lease term discotmtest presenvalue utilizinga 6%
discount rate” (Id. 78 (quotind_eas § 20.02(b)).)

On November 14, 2017, Plaintiffs sent Defendant a written notice invoking the
Landlord’s remediesinder§ 20.02(b), declaring it was exercising its contractual right to

terminate the Lease and accelerate all futené charges asf November 15, 2017, and

14



demandng immediate payment of tment and other charges dued. (f 79.) The total amount
of unpaid rent due under the Lease, discounted to net present value using a discofiGraat
inclusive of interest and late fees through November 15, 2017, is $912, 630.41L8Q.) This
amount was calculated in an unrebutted expert report from Bruce Balsam fiadCettblic
Accountant. Id. (citing id. Ex. 30 at Ex. B 88 4&-(“Balsam Report”)).)Plaintiffs also obtained
two estimates to restore the Premisethe condition it was immediatelypreceding
Defendarits alterations to #aPremises, the lesser of whis$36,000. (Pls.’ 56.1 1 81.)
Plaintiffs also submitted documentation of the attornéges, costsand expenses incurred in
enforcing the terms of the Leasdd. ] 82—84.)Balsam calculated the interest all unpaid
sumsto accrue athe rate of 200.03 per day based on the rat&% pe annum. (Balsam
Report 84(2)(d).)

C. Procedural Background

Plaintiffs initiatedthis Action by filing aComplaint on April 21, 2017. (Compl. (Dkt.
No. 1).) After receiving an extension, (Dkt. No. 9), Defendant filed an Answer with
Counterclaims on June 1, 2017, (Answer (Dkt. No. 10). Plaintiffs filed a reply on June 12, 2017.
(Reply (Dkt. No. 13).) On June 13, 2017, the Parties stipulated to a withdrawal of Defendant’
demand fomjury trial with respect to its counterclaims. (Dkt. No. 14.) On June 19, 2017,
Plaintiffs filed aletterrequestinghatthe Court expedite disposition thfis Action, including
scheduling a Rule 16 conference, because of Celagye, (Letter from Michael A. Freeman,
Egy. to Court (June 19, 2017) (Dkt. No. 15)), which the Court granted, (Dkt. No. 16).

The Court held an initial conference on July 19, 204&eDkt. (entry for July 19,
2017)), and adopted a case management and scheduling order the next day, (Case Management

and Scheduling Order (Dkt. No. 20)). Amidst the discovery process, on October 6, 2017, the
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Parties stipulated t@nd Magistratdudge Smith approvepdermittingPlaintiffs to fle an

amended complaint. (Dkt. No. 38.) Plaintififed the operative Amendegdomplaint on

October 6, 2017, (Am. Compl.), and Defendant filed its Amended Answer and Counterclaim on
October 11, 2017, (Am. Answer). Plaintiffs filed an Amended Answer to Defesdamtinded
Answer and Counterclaim on October 12, 2017. (Dkt. No 43.)

On November 30, 2017, Plaintiffs filed a pre-motion letter indicating the grounds on
which they would move for summary judgmexiLetter from Michael A. Freeman, Esq. to
Court (Nov. 30, 2017) (Dkt. No. 48).) Defendant responded on December 5, 2017. (Letter from
Adam K. Kurland, Esq. to Court (Dec. 5, 2017) (Dkt. No. 50).) The Court held a pre-motion
conference on December 14, 2017 and adopted a briefing schesled®k{. (entry for Dec. 14,
2017); Mot. Scheduling Order (Dkt. No. 51).)

Plaintiffs filed the Motion for Summary Judgment and accompanying papers on
December 26, 2017. (Not. of Mot.; Pls.” 56.1; Decl. of Bernard Cohen (Dkt. No. 55); Decl. of
Michael A. Freeman, Esqg. in Supp. of Mot. for Summ. J. (“Freeman Decl.”) (Dkt. No. §8); PI
Mem. of Law in Supp. of Mot. for Summ. JRs. Mem.”) (Dkt. No. 57).) Defendant filed its
opposition and accompanying papers on January 22, 2018. s(Dkeim; Defs 56.1.) On
January 24, 2018, Plaintiffs filed a pre-motion letter indicating the grounds on whyolahéd
move to strike evidence submitted by Defendant in it opposition, (Letter from Michael A
Freeman, Esq. to Court (Jan. 24, 2018) (Dkt. No. 60)), which Defendant opposed, (Letter from
Adam K. Kurland, Esq. to Court (Jan. 29, 2018) (Dkt. No. 62))e Court permitted Plaintiffs
five additional pages in their reply brief to address the evidentiary issues. (Dkt. No. 64.)
Plaintiffs also requested permission to exceedptige limit in theireply brief,(Letter from

Michael A. Freeman, Esg. to Court (Jan. 29, 2018) (Dkt. No, éh)jrh the Court granted,
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(Dkt. No. 63). Plaintiffs filed their reply on February 5, 2018. (Pls.” Reply Mem. of Law in
Supp. of Mot. for Summ. J. (“Pls.” Reply”) (Dkt. No. 65ge alsdReplyDecl. of Michael A.
Freeman, Esq. in Supp. of Mot. for Sumnm(‘Breeman Reply Decl.”jDkt. No. 66).) On
February 6, 2018, Plaintiffs requested that the Court expedite its decision onaheMuwion
in light of Cohen’s advanced age of 92 and a pending foreclosure action in state cotet. (Let
from Michael A. Feeman, Esq. to Court (Feb. 6, 2018) (Dkt. No.)6Dn April 27, 2018, the
Court ordered the Parties to provide depgental briefing regarding Plaintiffsequested
damages award for annual rent during the first Option Term, (Order (Dkt. Nowd&@hthey
simultaneously filed on May 11, 2018, (Dkt. Nos. 73, 74).

[l. Discussion

A. Standard of Review

Summary judgment is appropriate whétee movant shows thalhere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether summary judgment is appropriate, taragsir
“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and draw all reasonable inferences against the mo®aodv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 201 {internal quotation marks omittedee alsdorough of Upper
Saddle River, N.J. v. Rockland Cty. Sewer Dist. N6 F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movant’s burden to show that no genuine factual dispute eXist§€ddy
Bear Co. v. 1-800 Beargram C&73 F.3d 241, 244 (2d Cir. 2004).

“However, when the burden of proof at trial would fall on the nonmoving party, it

ordinarily is sufficient for the movant to point to a lack of evidence to go to thetriact on an
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essatial element of the nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raise a genuine issuetdbrfadgal in order to

avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse CoopérB, 735 F.3d 114,
123 (2d Cir. 2013) (alteration and internal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion. . , [a nonmovant] need[s] to create more thanetaphysical
possibility that his allegations were correct; he need[sjdame forward with specific facts
showing that there is a genuine issue for tfialrobel v. Countyf Erie, 692 F.3d 22, 30 (2d

Cir. 2012) (emphasis omitted) (quotiNgatsushita Elec. Indus. Co. v. Zenith Radio Co#a5

U.S. 574, 586-87 (1986)), “and cannot rely on the mere allegations or denials contained in the
pleadings,'Guardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)

(internal quotation marks omittedyee als Wright v. Goorg554 F.3d 255, 266 (2d Cir. 2009)
(“When a motion for summary judgment is properly supported by documents or other
evidentiary materials, the party opposing summary judgment may not mestebyréne

allegations or denials of his pleading . . ..”). And, “[w]hen opposing parties tell tweediffe
stories, one of which is blatantly contradicted by the record, so that no reasonabtaijdr

believe it, a court should not adopt that version of the facts for purposes of ruling on aforotion
summary judgment.’Scott v. Harris 550 U.S. 372, 380 (2007).

“On a motion for summary judgment, a fact is material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Demf Health & Mental
Hygieneof City of New York746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks
omitted). At this stage, “[t]he role of the court is not to resolve disputed issusd bl to
assess whether there are any factual issues to be tBeatd; 653 F.3d at 164 (internal quotation

marks omitted). Thus, a court’s goal should be “to isolate and dispose of factually urestipport
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claims.” Geneva Pharm. Tech. Corp. v. Barr Labs. 1386 F.3d 485, 495 (2d Cir. 2004)
(internal quotation marks omittefjuotingCelotex Corp. v. Catretd77 U.S. 317, 323-24
(1986)). However, a district court should consider aviglence that would be admissible at
trial. SeeNora Beverages, Inc. Perrier Grp. of Am., InG.164 F.3d 736, 746 (2d Cir. 1998).
“[W]here a party raks on affidavits . . . to establish facts, the statenienist be made on
personal knowledge, set out facts that would be admissible in evidence, and show tfianthe af
.. . Is competent to testify on the matters state@iStiso v. Cook691 F.3d 226, 230 (2d Cir.
2012) (quoting Fed. R. Civ. P. 5¢(¢)).

B. Analysis

Plaintiffs argue that they are entitled to summary judgment on their breashtaiat
claim and that Defendant’s counterclaim for constructive eviction. f§fés. Mem. 4-9.)
Under New York law, a plaintiff must establish four elements to sustain ehbwéaontract
claim: “(1) an agreement, (2) adequate performance by the plaintiff,g&tbby the defendant,
and (4) damages.Amto, LLC v. Bedford Asset Mgniil,C, 168 F. Supp. 3d 556, 573 (S.D.N.Y.
2016) (quotindg-ischer & Mandell, LLP v. Citibank, N.A632 F.3d 793, 799 (2d Cir. 201]13ge
also McCabe v. ConAgra Foods, In681 F. App’x 82, 84 (2d Cir. 201{9ame). Defendant
raises an affirmative defenséconstructive eviction and disputes thed element—damages

(Def.s Mem. 718.)

4 Defendant does not explicitly argue that Plaintiffs failed to perform their diolga
under the Lease. Instead, its brief contains sections regarding constevattion, damages,
and attorney’s fees, and it does ndtestvise indicate that its discussiabout obligations under
the Lease is anything other than a dispute of fact as to its constructive eviceosalefee
Def.’s Mem.) Thus, to the extentathDefendant’s counseled brief attempts to raise the argument
that Plaintiffs failed to perfon their obligations under theease, geeDef.’s Mem. 10, 20), the
Court finds it “not sufficiently argued” to merit independent discussion outside of the
constructive eviction contextNorton v. Sam’s Clyll45 F.3d 114, 117 (2d Cir. 1998ge also
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1. Constructive Eviction

“[1] tis well settled that a commercial tenant may be relieved of its obligation to pay the
full amount of rent due where it has been . . . constructively evicted from either the waole or
part of the leasehold.Capogrosso v. LecrichjdNo. 07CV-2722, 2010 WL 2076962, at *7
(S.D.N.Y. May 24, 2010jinternal quotation marks omitted)[Clonstructive eviction exists
where, althouglthere has been no physical expulsion or exclusion of the tenant, the lasdlord’
wrongful acts substantially and materially deprive the tenant of the behefe and enjoyment
of the premises.’Barash v. Pennsylvania Terminal Real Estate C&b6 N.E.2d 707, 710
(N.Y. 1970) see also Szewczuk v. Stellar 117 Garth, LNG& 09CV-1570, 2012 WL 8141900,
at *5 (S.D.N.Y. Sept. 4, 20123ame)aff'd, 541 F. App’x 30 (2d Cir. 2013). In other words,

“[a] constructive eviction occurs when a tenant . . . is unable to use the area for the purpos
intended.” Capogrossp2010 WL 2076962, at *6&(collecting cases) (internal quotation marks
omitted). “The reason for the rule . . . is that there was a failure of consideration [beiteuse]
tenant was deprived of the premises by the wrongful act of the landle6eZ0 58th St. Holding
Corp. v. Fedders-Quigan Cordl59 N.E.2d 150, 15%5dhered to on reh’gl62 N.E.2d 747

(N.Y. 1959) (internal quotation marksnitted). Defendant bears the burden of yir@ this
affirmative defense.SeeNYCHA Coney Island Houses v. Rap®&l N.Y.S.2d 422, 430 (Civ.
Ct. 2013);0ne Whitehall Co. v. Wang Labs., Indo. 87CV-2118, 1989 WL 120351, at *1

(S.D.N.Y. Sept. 29, 19895§me.

Sioson v. Knights of Columhu03 F.3d 458, 460 (2d Cir. 2002) (“Perhaps counsel for

Appellant intends that we form an argument for him, by looking into the record to document the
‘facts’ posited in his ‘statement of tisase,” and then examining various combinations of these
facts in the light of the legal doctrines he later mentions. But that is simply noboat Jeast

in a counseled case.”)n any event, the analysis is the same with respect to the constructive
eviction defense, in that it requires the Court to interpret the Lease. Defeesnbocase or

record evidence to the contrary.
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a. Duty to Repair

Defendanits constructive eviction defense is based upon Plaintffsged breach of a
duty to repair the defective conditions on the Premises—namely, the mold and seuesge iss
(Pls.” 56.1 1 68.) “A landlord’ breach of its duty to repair may give rise to a clam
constructive eviction if the breach results in a substantial and material digpriviaplaintiff s
use of its premisés.N.N. Int'l (USA) Corp. v. Gladden Properties, LL€1 N.Y.S.3d 720, 2016
WL 3747428, at *2 (Sup. Ct. 2016However, “n dealing with nonresidential leases . . . itis
well-settled . . . that there is no implied obligation or duty on the part of the landlord to make
repairs to the leased premises”; rather, a lan@lardligation ‘to repair . . . demised premises
rests solgl on express covenarit.2306-2326 Arthur Ave., LLC v. Dodél N.Y.S.3d 193,

2017 WL 3122918, at *3 (Civ. Ct. 2017) (quotintty v. Matthews52 N.Y. 512, 514 (1873))

see alsdPolak v. Bush Lumber Cb66 N.Y.S.2d 757, 758 (App. Div. 199(6ame). The
interpretatiorof any such covenant in theases “a question of law for the [C]ourgnd a

dispute on such an issue may properly be resolved by summary judgi@emi’Quartz, Ltd. v.
CVS Corp.287 F.3d 61, 64 (2d Cir. 2002ge alsd\.N. Int'l (USA) Corp, 2016 WL 3747428,

at *3 (“The landlord’s repair obligations are questions of law to be determined by the plain and
unambiguous terms of the ledsgiting Searle Blatt & Co. v. Zurich Holding C®659 N.Y.S.2d
472, 472 (App. Div. 1997))).

The Lease provides that “Landlord shall not be required to make any repairs or
improvements of any kind . . . except for necessary exterior or structurakrepbease
§ 7.01.) It further gates that “Enant shall, at its own cost aexipense, take goazhre of and
make necessary nestructural repairs to the interior of the Demised Premises, and the fixture

and equipment therein and appurtenances hereih) These covered parts of the “interior”
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interior walls,

include “floor coverings, plumbig,” and “sewage facilities.”1d.) And,
“Tenant . . . waives any righismay have to make repairs or perform maintenance . . . for the
account of Landlord.” 1¢l.)

ThelLease clearly categorizése alleged moldsewageandtoilet defectsnside the
Premises a%nterior” issues that Defendant, not Plaintiffs, must repair. Defendant does not
argue that the Lease is ambiguous; rathargties that there is a dispute of material fact
regarding whether the repairs neetiede were structural and exteribecaus¢he admittedly
internal problems werallegedlycaused byexternal defects(Def’s Mem. 10.§ However,
Defendant does not even attempt to describe the alleged defecemyitecificity such that
they could plausibly be categorized any way other than as interior or non-stroctes, instead
describing them only as “issues with defective plumbing, such as sewage aruhttklgps” and
mold. (Def.’s Mem. 13-14.) On the other hand, the Lease indicates that equipmentuaes fixt
inside the Premises, such as toilets, walls, and flooring, are conisiadezior.” (LeaseS 7.01.)

Moreover, Defendant submitted no evidence from which a trier of fact could conclude
that the mold inside the Premises and the clogged toilets and flooding were caustedidrycs
structural deficiencieslt is undisputed that the mold was confined to the interior of the
Premiseswhere the work required to remediate it wouldekelusively performed (Pls.” 56.1
1 60.) Defendant citeso evidencdor its assertion thahis interior mold “resulted from

deficiencies at thexteriorof the Premises.” (Deét Mem.10; see alsad. at20 (same))

Indeed, it is not even clear from Defendamfemorandum of Lawvhether it is arguing that the

®> Defendant also argues that there is a genuine dispute of fact regarding wieethe
repairs were “necessary.” (Def.’s Mem. 10.) But, “necessary” qualifies fextarstructural”
in the Lease, (Lease § 7.01), and thus this argument fails for the same reasdieslidetdw:
Defendant cites no evidence suggesting that the repairs here were exteriartorast
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mold was caused by flooding, which was in turn caused by the sewage issues, ortiveether
mold was a separately occurripgpblem.

Defendant also argues that “[tlhe cause of the backupstisadle issue of fa¢t citing
two exhibits noteferencedn its 56.1 Statement(Def.’'s Mem. 21.) First, Defendant cites the
deposition testimony of Amy Anderson, Trustco’s regional manager, whodd#tiit a “smell”
at the branch “was fairly consistent from a freeze and a thaw,” meaning thiaéf{they]got
[their] first freeze the branch would flood and when the first thaw hit [they] would get it again.”
(Def.’s Mem. 21 (citingd. Ex. 9 (“Anderson Dep.”) 20-21.) Second, Defendant cites the
testimony of &Roto Rooter plumber, Richard Skjerli, that, based on an unidentified or described
“video,” the sewer linenay have'a belly or sag” preventing the water from “flow[ing] freély
(Def.’s Mem.21 (citingid. Ex. 10 (“Skjerli Dep.”) 48.) Even if this lay testimony describes
when or how flooding ccurs at the Premises, Defenddaés not explain hothis testimony
showsthatthe needed repairs were “necessary exterior or structural repairs,” whicheexclud
“plumbing” and “sewage facilitie’s.(Lease§ 7.01.) That the flooding occurred with weather
changes or that the sewer line had a belly does not create a dispute regardingtivdateaed
repairswere external or structurahther than ones which could be perforregdusively inside
the Premises. For example, althouigh fateral sewer line imgputablyconnecs both units on
the Property to the local sewer systeRis( 56.1 1 9), Defendant provided no explanation, let
alone evidence creating a dispute of material &cto the lines structureor what repairs were
necessary to prevent internal flooding and toilet backups—both of which, standingaaéone,

merelyplumbing problems with a fixture inside the Pregs that, under the Leafefendant
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must repair (Def’s Mem. 8).° Indeed, it is undisputed that at least one sewer backup in 2012
was caused by the presence of “rag and tampons” in the sewePIg1e56.1 I 31), before the

second unit on the Property—and the only other unit connected to the sewer line—was occupied,
(id. 1 64), suggsting that it was Defendasmiconduct, not a structural or external problem with

the sewer line, causirtge backups. And, after renting the otligit, the deli there experienced

no problems with the sanitary sewer systefd. 64) Simply put, Defendant provided no

context fortheevidencst citessuch thatt could create a material dispute of faSee Payne v.

State of New York Power AutB97 F. Supp. 492, 499 (S.D.N.Y. 1998hding that statistics

did “not create a material dispute oftfalsecause the “[p]laintiff [did] not proffer[] any

information to explain or provide context for the . . . reports, . . . adduceddence which

¢ Defendant could have, but failed to, submit expert testimony as to the cause ofd¢he mol
and sewage issues. Of course, such testimony would not be necessary if thiedagsation
here were one “where jurors are as capable of comprehending the primary factsramdngf d
correct conclusions from them as are witnesses possessed of specialiar paitung.” Wills
v. Amerada Hess Cor379 F.3d 32, 46 (2d Cir. 2004) (internal quotation marks omitted).
However, Defendant now argues that it will introduce at trial “evidence from eplwvho
possesses special training and knowledge related to the causes of the reaaeidgus
conditions at the Premises.” (Def.’s Mem. 12.) While this statement acknowlbégastential
necessity of such evidence, it comes too late. Defendant failed to submit a refiataeit a
from this purported expert in opposition to the motion for Summary Judgment, and it igyentirel
unclear whether Defendant even identified this witness in discovery, asecelqu the Federal
Rules of Civil Procedure.SgeCase Management & Scheduling Order (Dkt. No. 28gEFed.

R. Civ. P. 26(a)(2); Fed. R. Civ. P. 37(c)(1). This illusive promise of an expert wilfaheret
generate a dispute of fact at summary judgment.

Moreover, to the extent Defendant is relying on Anderson’s testimony ag expe
testimony regarding the cause of the sewage backups, (Def.’s Mem. 21 (citieig@dm®ep. 21
(testifying that it wouldlood consistently when the branch “dis] first freeze” and then again
“when thefirst thaw hit'))), she testified that she has no experience or special knowledge about
sewers or plumbing, (Anderson Dep. 18} Similarly, Defendant cites the testimony of Skjerli,
that, based on an unidentified “video,” the sewer tvagy have‘'a belly or sag” preventing the
water from “flow[ing] freely” (Skjerli Dep. 48), but makes no attempt to qualify thisess as
an expert, (Def.’s Mem. 21).
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would permitrational evaluation of the raw figures in the reports,” and did not “attempt in her . .

. motion papers to discuss the significance of the figura™l, 173 F.3d 845 (2d Cir. 1999).
Therefore, becaudeefendanhas not created a dispute of fact relyag whether the
allegeddefects were “exterior” or “structural” ones ttiaintiffs wererequired to repair under
the LeaseDefendaris constructive eviction claim based on that failireepair fails as a matter
of law. SeeHidden Ponds of Ontaridnc. v. Hresent622 N.Y.S.2d 168, 168 (App. Div. 1994)
(“Although|the] plaintiff presented evidence of problems with water quality, the lease audligat
plaintiff to maintain the water supply equipment inside the building and to pay thetestter
purification.”); Silver v. Moé&s Pizza, Inc.503 N.Y.S.2d 86, 88 (App. Div. 1986) (rejecting
constructive eviction defense based on failure to obtain a certificate of ocguprause the
plaintiffs never promised to do so under the ledse¢dmanWhite Realty Co. v. Garage Dev.
Corp., 223 N.Y.S. 839, 842 (Mun. Ct. 192(f¢jecting constructive eviction claim because the
tenant expressly agreed to make all repairs in the leseselso Bd. of Managers of Saratoga
Condo. v. Shuminebl N.Y.S.3d 34, 35 (App. Div. 201@ffirming summary judgment for the
landlord because the constructive eviction claim “[wa]s barred by the excylpabeisions of
the lease”)Mack Kanner & Sons, Inc. v. Abramowit83 N.Y.S.2d 593, 595 (Sup. Ct. 1959)
(noting that the tenant failed to satisfy its burden of proof for constructiveaevataim because
“no proof was offered as to the source of the water leak” and “the generabdepatr [wa]s
placed upon the tenant” under the leag&)t differently,Defendanhas filed to show that these
alleged conditions were caused by a wrongful act of Plaintéfsritical element of a
constructive eviction defens&eeBarash 256 N.E.2d at 71(requiring thatthe landlords
wrongful acts substantially and materially deprive[d] the tenant of the behefse and

enjoyment of the premisgs’905 5th Assocs., Inc. v. 907 Cqr51 N.Y.S.2d 393, 395-96
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(App. Div. 2008) (rejecting constructive eviction claim because the “plaingitisdfto present
any evidence that the damage was in any way cdustte cooperative . . . [o]thdéranby
speculation™ Szewczuk2012 WL 8141900, at *5 (“Aghe] [p]laintiffs fail to show any
wrongful conduct on the part fthe] [d]efendants that would constitute a constructive eviction,
[the] [d]efendants are entitled to summary judgment on this claim.”).
b. Notice

Even assuming Plaintiffs were required to make these repairs under theDefaselant
hasalsonot created a dispute of fact regardivigetherPlaintiffs wereproperlynotified of the
defective conditions but failed to repair the®ee N.N. Int'l (USA) Corp2016 WL 3747428, at
*3 (“Because, in this case, [the] plaintiff’'s constructive-eviction claim sedan the landlord’
duty to repair[the] plaintiff must alssshow that the landlord knew, or should have known, about

the need for repairs.” (citinfhomas v. Kingsland.08 N.Y. 616, 617 (1889)% It is undisputed

" Accordingly, Defendant’s counterclaim for the money paid to ServPro for mold
remediation also fails.P{s.” 56.1 Ex. 2 at 3:) Because the mold remediation was exclusively
confined to the interior of the Preras Pls.’ 56.1 § 60), Defendant was obligated to undertake
such a repair “at its own cost and expense,” (Lease § 7.01). Furthermore, becensd thas
not “caused by the wrongful act or omission or negligence of Landlord,” Plaintétsma
indemnify Defendant for “expenses in connection with . . . property damage argsimigire
mold. (Lease § 14.01(b).)

8 Under New York law, a tenant claiming a landlord breached the warranty oftfilitita
must show that the landlord “had actual or constructive notice of the hazardous condition and a
reasonable opportunity to remedy it, but failed to do so.” N.Y. Real Prop. Law 8§ 235-b
(McKinney) Supplementarfractice Commentaridsy Dan M. Blumentha{quotingTaggart v.
Fandel| 50 N.Y.S.3d 661 (App. Div. 201 (alteration omitted) “While the warraty of
habitability provided by . . . 8 235-b does not apply to commercial tehhkesDefendant,
“there is relief available to such tenants for partial constructive evictldndt Practice
Commentaries by Rudolph de Winter and Larry M. Loeb (cittagnhattan Mansions v. Moe’s
Pizzg 561 N.Y.S.2d 331 (Civ. Ct. 1990)). The Parties do not cite, and the Court was unable to
find, any additional New York cases describing the notice atanfidr commercial constructive
eviction cases, as opposed to warranty of habitability cases, in any meanitajfulldewever,
the cases cited in this Opinion demonstrate that notice must be sBeene.gManhattan
Mansions 561 N.Y.S.2d at 333—-34 (finding constructive eviction where “[iJt was not disputed
that the petitioner was awaretbe reoccurrence of the leak. and had a duty to repair the leak.
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that Defendant did not inform Plaintiffs abdhe service calls frordl&H Environmental,

United Sewe or Roto Rooter related to the sewer line until March 2017, when Cohen received a
letter from Defendarg attorney. (Pls.’ 56.1 1 29, 32, 35, 38, 41,%k also idEx. 7 1 19—

20) Similarly, it is undisputed that Plaintiffs had no contact withvBes, the mold remediator,

and were not provided with a copy of Envirochad€éports regarding mold at the Premises prior
to March 2017. I¢l. 1153, 61; see alsdCohen Dep. 756 (testifying that he became aware of

the mold and sewage problems “agsult of [Defendans attorneis] lettef and “[t]hey didnt
complain about” mold until after the flood); Marley Dep. 103-104 (testifying that he has not
seen or heard any evidence indicating Plaintiffs were aware of mold at thesé&a@mor to

March 27 2017))° Furthermore, Defendant concedes that it failed to comply with the notice
provisions under the Lease, which requires Defendant toveettein notice of “any

environmental concerns” that it becomes aware of and any “defects [in the Pfemisesy
fixtures or equipment” in order to permit Plaintiffs to cure. (Lease 88 5.07(b), 13.01(a), 14.06.)

This further undermines Defendantlaim that Plaintiffs breached their duty to repair under the

The leak was not corrected.36 Main Realty Corp. v. Wang Law Office, PLLI® N.Y.S.3d

654, 658 (App. Term 2015) (affirming trial court’s finding “that the necessaryrseipail been
timely made after notice” in rejecting constructive eviction claseg alsdMark S. Dennison,
Commercial Tenant’'s Remedies Where Landlord Fails to Keep Premises in Condibon Fi
Suitable forCommercial Use57 Am. Jur. Proof of Facts 3d 127 § 17 (2000) (noting that to
prove constructive eviction, “the tenant must have provided the landlord with adequate notice of
the alleged defects and allowed the landlord a reasonable amount of time to tieendefgcts
before moving out”). In any event, even if not an explicit element of a congtraesiction
defense, it is not clear to the Court how Defendant could prove Pkintringfulacts rendered
the Premisesnsuitable for their intended purposes absent evidence that that Defendant was
aware of the need to repair but failed to make sephirs. See Barash?56 N.E.2d at 710
(requiring that “the landlord’s wrongful acts substantially and matew&prive[d] the tenant of
the beneficial use and enjoyment of the premises”)

% As discussed earlier, the facts from Plaintiff 56.1 Satement are undisputed because

Defendant failed to dispute them by contradicting them or by citing to the renmtdnstead
only argued, incorrectly, that the allegations were not supported by the citedighe record.
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Lease.See, e.gUSI Ins. Servs. LLC v. Ming801 F. Supp. 2d 175, 182 (S.D.N.Y. 2011)
(collecting cases applying New York law to find that “where no notice was giveet &srth
under [a contract], there can be no breach of the [contract] because [the] defendanit was
afforded the opportunity toure the defect”)Pac. Coast Silks, LLC v. 247 Realty, L1904
N.Y.S.2d 407, 414 (App. Div. 201@)Because npwritten] notice was served, the tenant is not
entitled to relief based on a claim that the landlord was in default of the Iedse.”)

Howeve, even considering the evidence cited in Defengddm&morandum of Law, but
not provided in its 56.1 statemehtjt see Baity51 F. Supp. 3d at 418,does not create a
genuine dispute of fact regarding whether Plaintiffs had notice of a problérthe/iPremises
that was not adequately addressed. (Bé&fiém. 9-10, 20.) Defendant first cites anmail from
Wirth, an employee working at the PremisiesMarley, dated December 19, 2016, stating:

As per follow up with the flood this am. . . . Plumber here now snaking out pipes.

He stated that there is sludge in pipes.Plumber states he needs a high pressure

jet spray to get sludge out and it will probably happen again if landlord 'dakesn

anything about it. Plumber states that landlord needs to replace pipes and he is just

placing a bandaid on the problem. . .. Landlord is refusing to get it done. We
cannot work here under these conditions.

10 Defendant argues thaiSI Ins. Servs. LLExcuses its noncompliance with the Lease’s
notice provisions, because it notes that “in certain limited ciramss, courts should not
construe the notice provision as if it were a common law pleading requirement umcler w
every slip would be fatal.” (Def.’s Mem. 11 (quoting 801 F. Supp. 2d at 182).) However, this
statement is based on a citation to a Secoraii€case holding that where the plaintiff sent a
letter to the defendant stating that it considered the contract to have beealiyaieached,
pointing to a paragraph of the contract that did not ultimately form the basis of thdf{dai
recovery it would be “hypertechnical” to conclude this notice was insufficient merelguse it
did not cite the exact provision of the contradSl Ins. Servs. LLGB01 F. Supp. 2d at 184
(citing Contemporary Mission, Inc. v. Famous Music Cp§a.7 F.2d 918, 925 (2d Cir. 1977)).
That situation is inapplicable here, where it is undisputed that Defendant netezt Blaintiffs
that it believed them to be in breach of the Lease or that there were defective external
structural conditions that needed repair. (Pls.’ 56.1 {1 32, 35, 3854&.YJSI Ins. Servs. LI.C
801 F. Supp. at 184 (finding th@bntemporary Mission, In€is far different from the facts
proffered” because “[tlhe record . . . [wa]s devoid of any statements by [th&ffilal .
indicating that [he] believed there was a breach of the [contract] or that heggasitg the
provisions . . . that would allow [the defendant] an opportunity to cure any alleged defects”)
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(Def’s Mem. Ex. 4.) This email says nothing about what efforts were made to notify Plaintiffs,
and specifically Cohen, regarding an issue with the pipes, let alone the slutge Tssthe
extent Defendant is relying on the phrase “Landlord is refusing to get it ttonase a dispute
of fact regarding efforts to notify Cohen about the pipe sluthigassertiosimply lacks
enough specific facts or other supporting evidence in the record to &eedNrobel692 F.3d
at 30 (requiring a nonmovant “to create more than a metaphysical possibilitistai¢gations
were correct” and insteadquiing “specific facts showing that ther®a genuine issue for trial”
(emphasis and internal quotation marks omittedyght, 554 F.3d a 266 (requiring a
nonmovant to oppose a motion for summary judgment that “is properly supported by . . .
evidentiary mgerials” with more than “allegations”).

Rather, it is undisputed that Cohen was informed about a toilet backup on December 18,
2016, and subsequently called a plumber to address the issue. (Pls.’ 56.1 {$ebatdd
Marley Dep. 3435 (describingCohens actions as “responsive” and “helpfalid stating that
Cohen in fact contacted a plumpddef.’s Mem. Ex. 4(email replyto the email in questiofflom
Marley to Wirth stating that “Landlord told me he was paying for the plumbeRjter the
flood on December 19, 2016—the day the email in question was sent—Marley left Cohen two
voicemails, and left another one the next day, “to get an update” on the flooditigeand

plumber. (Pls.’ 56.1 1 49; Marley Dep. 35-8@arley Aff. 1 6.} Cohen then chdd the

11 As Defendant notes, (Def.’s Mem. 9), Marley avers that he “personally notified . . .
Cohen numerous times of the need for repairs,” but, as discussed earlier, to bentevithsies
deposition testimony, this statement is referring to the December 18 phorteocalires toilet
clog, and the voicemails he left “totgen update” on the plumber, (Marley Aff. $&e also id.

11 7~9). Moreover, for the reasons stated earlier, the Court will not consider Marley
conclusory allegation, without any identified basis in fact or personal knowlkkdgéPlaintiffs
knew about the need for repairs due to the hazardous conditions, but repeatedly failediyo rem
them.” (d.15.)
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Premises that next day, DecemberZ2,6, ad spke to an employee of Defendamho told
him the plumber had corrected everything. (Pls.’ 56.1 § 48.) Cohen was “nevetambta
anyoné regarding ongoing problems at the premiaglterwards (Cohen Dep. 10%ee also idat
59 (same) andMarley, the witness designated by Defendant as to testify regarding “[athy an
all communicationsvith Plaintiffsabout the conditions” at the Premises, “including requests . . .
to...repair,” (Pls.’ 56.1 1 44), is unaware of any other communication between Cohen and
someone employealy Defendant regardinguchconditions, (Marley Dep. 28-29, 31-32). Thus,
the undisputed evidence, even construing the cited email in the light most favorable t
Defendat, is that Cohen was contacted about a toilet clog issue, sent a plumber &nfikvitas
told that the plumber had resolved all issues the day after the flood. No evidensagyests
he was contacted about a sludge issue requiring total replacement of the pipestbea
ongoingsewage issue.

The oher evidence cited by Defendasisimilarly unavailingoecause it fails to show
what Plaintiffs were contacted about and whEor example, Defendant cites three maintenance
edickets documentingiternal complaints from employees regarding water and mold on the
Premises.(SeeDef.’s Mem. Ex. 5.) Although some of the maintenance responses indicate that
someone would try to or did try to attempt to contact Cohen, theptdsay what was
communicated, let alongho was contacted by whom athenany such contact was madgd.
at 1 (responding to odor and mildew complaint on December 5, 2016 with “Landlord has been
contacted and cleaners will do what they can Friday Highit at 2(responding to complaint
about smell of mildew and water coming in[@acember 82016 with “We have called the
Landlord.”); id. at 3 (respondingp complaint e December 19, 2016 about flooding and mold

with “The plumber and cleaner will be going here to take care of the issi@sdht . . wel be
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trying to further contact the landlord and finally get this issue taken caretad@®snt happen
again. . . . The plumber is also goilogclear your line for the toiteso hopefully that daait get
backed up again.”).) Indeed, the author of these maintenance responsed tastifshe did not
recall evecommunicatinglirectly with Plaintiffs onanysubject. (Pls.” Dep. 56.1 1 43.)
Moreover, even assuming these notices create a dalpote whether Cohen was informed of
the sewage and mold problems, it is undisputed that Cohen responded by hiring a plumber, and
was told that this resolved the issue as of December 20, 201§y 45-46, 48.) Thus,
reasonable trier of fact could not find that Cohen failed to repair the premis@s on notice
that the problems continued based solely on timteeal maintenance requestsf. Bostany v.
Trump Org. LLGC 931 N.Y.S.2d 280, 282 (App. Div. 201(Henying smmary judgment on
partial constructive eviction claim because the “[p]laingifbroof, which included a subtenant
loss report, subtenant affirmations, and letters of complaint sdtitdjylaintiff to an executive
of [the defendant organization], . established issues of fatiat defendants may have repaired,

but failed to rectify, the subject problei accordance with [the lease})

121t is also worth noting that Defendant asserted that the “hazardous enviranment
conditions” have been occurring “since in or about 200%5ifetter to Plaintiffs on March 27,
2017. (PIs.’ 56.1 Ex. 25.) Plaintiffs argue that Defendant’s delay in quitting the Bseraigtil
March 2017—was thus unreasonable, barring its constructive eviction defense. (Pls.” Mem. 9.)
Defendant responds only with a conclusory assertion, absent any record citatibrigithatot
fail to abandon the premises with reasonable promptness,” and argues that theei®d cas
inapplicable. (Def.’'s Mem. 12-13.) The failure to actually argue this point alore ewumnhit
the Court taaccept Plaintiffs’ argument in this counseled c&See, e.gSioson 303 F.3d at 460
(declining to consider an argument where the brief did not contain “the requisibenation of
authorities and putative facts”Jn any eventwhen the facts regarding the timing of a tenant’s
abandonment of the leased premises are undisputed, the issue is one of law for the Court to
decide. Seel_eider v. 80 William St. Cp255 N.Y.S.2d 999, 1001 (App. Div. 1964). And,
although courts have found that abandonment of large operations, perhaps such as a bank branch,
may justify “a delay of even several months,” the alleged delay here wasysssy-whether
the conditions first arose in 2009 @renwhen the first remediation work was performed in
2012. S.E. Nichols, Inc. v. New Plan Realty Tri&3 N.Y.S.2d 359, 360 (App. Div. 1990)
(denying summary judgment as a matter of law on the reasonableness oflzedalsse
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c. Waiver

Finally, Plaintiffs argue that Defendant waived its right to quit the premistassert
constructive eviction as a defense in the Lease.’ ®sn. 8.) Under New York Real Property
Law § 227, when a leased building “is destroyed or so injured by . . . any . . . cause as to be
untenable, and unfit for occupaneyd no express agreement to the contrary has been made in
writing, the lessee. .may. . . quit and surrender possession of the leasehold premises” without
liability for rent thereafter. N.Y. Real Prop. Law § 22fmphasis added). He&16.01 of the
Leasestates that if the Premises a@rendered wholly untenantablehe “Landlord may either
[(1)] elect to repair the damage,” provided it is not interior damage which tlentis
responsible for repairing under the Lease, or (2) “may canegiLibase by notice of
cancellation,” after which the “Lease shall expire and Tenant shall vacateresmtied’ the
Premises. (Lea$16.01.) The Leasdurtherprovides that “Enants liability for Rent upon the
termination of tfe] Lease shall@se” either the day following the casualty or when “Tenant
ceased to do business at the Demised Premiseakthat “[ijn the event Landlord elects to
repair the damage . . . any abatement of Rent shall end upon the date” the repanplated.o
(Id.) However, “there shall be no abatement of Rent” if the damage was “caused by the
negligence of Tenant” or an agent theredd.) (And, “[u]nlesst[he] Leaseis terminated by
Landlord, Tenant shall repair and refixture the interior of the Demised R®mia manner and

to at least condition equal that existing prior to its destruction or casualtyld.X

“abandonment of a department store in an orderly manner may be a lengtlsgrotlus,
Defendants delay in both notifying and quitting the premises further undermines its cong&ructi
eviction defenseCf. Incredible Christmas Store-New York, Inc. v. RCPI783 N.Y.S.2d 280,
282 (App. Div. 2003) (“Nor was plaintiff's delay in vacating the premises unreascasahl

matter of law where it appears that attempts were initially made to resolve thie digjout
litigation.” (citation omitted))
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Put simply, while the Lease provides Plaintiffs with the right to terminate thselia the
event of a casualty damiag or destroying the Premisesuch as flooding—it does not provide
Defendanwith a corresponding right to terminate. The only remedy the Lease provides
Defendant is the abatement of rent during the period the Premises are unten@uatdbtae
Lease furthemdicates that if the Landlord doestterminate the Lease in the evef such a
casualty, Defendant is responsible for repairing the intefibereforejn light of these
provisions, and Defendastfailure to proffemany other interpretationf the Leasg(seeDef.’s
Mem. 12), Defendant waived its right to quit the premises and iraeakastructive eviction
defense. SeeButler v. Kidder 87 N.Y. 98, 105, 1881 WL 13050 (1881) (finding “the plain
import” of a lease providing for abatement of rent “while repairs are being hyatie landlord”
from injury by fire that “there shall be no right of surrendelRY,C Assocs. v. Rockville
Anesthesia Grp.700 N.Y.S.2d 231, 232 (App. Div. 199@lismissing constructive eviction
counterclaimbecause, in light dhelease not providingenants with the option to terminate the
lease if the premises becanm@enantable and instead providing for rent abatement, the tenant
defendantsWaived [their] right[s] to surrender possession, otherwise available under Real
Property Lawg 227 and agree that thdease provisions would govern'gchwartz, Karlan &
Gutstein v. 271 Ventuy&68 N.Y.S.2d 72, 73 (App. Div. 199X)nding that a lease
“proscribe[d] constructive eviction as a basis for terminating the,ldaseause it provided that
“[i]n the event of a [casualty] rendering the premises unustiddenaris sole remedy is a rent

abatement during the restoration period”).
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2. Damages

Plaintiffs request damages in the amount of $912,650.41 for unpaid rent, discounted by
6% to net present value, amttlusive of interest ahlate fees through November 15, 2017, and
$36,000 to restore the Premises, totaling $948,504.41, plust8eeést gr annum at $200.03 per
day. (Pls.” Mem. 9; Notice of Mot.This amount was calculated in Balsamnrebutted expert
report (Balsam Report&4-5.) Defendantoes not contest this amount, but insteegieghat
summary judgment should be denied adamages because (1) the acceleration clause in the
Lease is an unenforceable penalty and (2) Defendant cannot be held liable for accedatat
during the Syearrenewal term. (Dek Mem. 14-18.)The Court will address each argument
separately.

a Acceleration Clause

Plaintiff Leeber exercised its contractual right to terminate the Lease and accelerate all
future rent charges as of November 15, 2017. (Pls.” 589)1The relevant acceleration clause
provides that, in the event of default, the Landlord may, at any timeaftesréelect to terminate
[the] Lease,” after which

Landlord may recover from Tenant all damages incurred by reason of such breach,

including the cost of recovering the Demised Hses plus the total of all

Minimum Annual Rent, Additional Rent and all other charges reserved in th[e]

Lease payable over the remainder of the stated Lease Term discounted to net

present value utilizing a 6% discount rate.

(Leases§ 20.02(b).) Defendamirgues thathis clause amounts 8m unenforceable penalty

(Def’s Mem. 14-16 33

13“The assertion that a liquidatedmages clause is in fact an unenforceable penalty is
an affirmative defensé.Bell v. RamirezNo. 13CV-7916, 2014 WL 7178344, at *3 (S.D.N.Y.
Dec. 9, 2014jcollecting cases). Because Defendant did not raise this in its Ar{figer56.1
Ex. 2 at 3), the Court could find this argument waissgtHoward v. City 6 New YorkNo. 02-
CV-1731, 2006 WL 2597857, at *6 (S.D.N.Y. Sept. 6, 2006) (citing Fed. R. C8{(c]).
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The “well established” rule in New York is that “[a] contractual provisiomfixlamages
in the event of breach will be sustained if the amount liquidated bears a reasonableprtapor
the probable loss and the amount of actual loss is incapable or difficult of mstinsation.”

Truck RetA-Ctr., Inc. v. Puritan Farms 2nd, In861 N.E.2d 1015, 1018I(Y. 1977) see also

136 Field Point Circle Holding Co., LLC v. Invar Int'| Holding, In6é44 F. App’x 10, 12 (2d

Cir. 2016) (same). “If, however, the amount fixed is plainly or grossly dispropaté to the
probable loss, the provision calls for a penalty and will not be enfordedck Ren{A-Cir.,

Inc., 361 N.E.2d at 1018“Whether [the rent acceleration clause here] represents an enforceable
liquidation of damages or an unenforceable penalty is a question of law, giving digke G

to the nature of the contract and the circumstanc#dD Holding Corp. v. Cong. Fin. Corp.

828 N.E.2d 604, 609 (N.Y. 2005). “The burden is on the party seeking to avoid liquidated
damages-here, [Defendant}-to show that the stated liquidated damages are, in fact, a penalty.”
Id. Thus, to satisfy its burden of proof, Defendant “must demonstrate either thatesamag
flowing from a prospective early termination were readily ascertainable amh§the Parties]
entered into [the Lease], or that the [accelerated rent clause] isaromsgdy disproportionate to
these foreseeable lossedd.

Defendant makesso attempt to satisfy this burden. It does not cite, let alone intrpduce
evidence relating to thaisproportionality of the damages requested by Plaintiffs. Instead, it
merely cites caselaw stating the above standards governing liquidategedastaaises. (Dés.
Mem. 14-16.) But, “[ijn the vast majority of instances . . . [rent acceleration] clauses have be
enforced at law in accordance with their termiifty States Mmt. Corp. v. Pioneer Auto Parks,
Inc.,, 389 N.E.2d 113, 116\(Y. 1979) see also In re AMR Corp730 F.3d 88, 101 (2d Cir.

2013) (citingFifty Statedor this proposition in the context of an automatic acceleration
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provision in a loan agreement). Indeed, “[a]bsent some element of fraud, exploitive
overreaching or unconscionable conduct on the part of the landlord to exploit a technadgl brea
there is no warrant, either in law or equity, for a court to refuse enforcementagfrédement of

the parties.”Fifty States Mgmt. Corp389 N.E.2d at 116This is becaus&an acceleration

clause, so common in other commercial transactions, is merely a device in thediemint
relationship intended to secure the termnbligation to perform a material glent ofthe

bargain; and therefore, “its enforcement works no forfeittréd.

Defendant has not argued that Plaintiffs procured the rent acceleration lotees
through any misconduct. In fadtjs beyond dispute théihe Lease was negotiated betwega
commercial prties, represented by counsdfreeman Reply Deckx. 31 at 26id. Ex. 32 at 19,
64—65.) New York courts “have cautioned generally against interfering withgdartie
agreements,” particulariyp suchcircumstancesJMD Holding Corp, 828 N.E.2d at 60%ee
also Walter E. Heller & Co. v. Am. Flyers Airline Cqorg59 F.2d 896, 899 (2d Cir. 1972)
(upholdingliquidateddamages clause that waise product of an arms-length transaction
between sophisticated businessmen, ably represented by coubsfEhdant has also not

argued that the breach here Waschnical, “ trivial,” “inconsequential,” of‘’collateral to the
primary obligation” under the Leas€ifty States Mgmt. Corp389 N.E.2d at 116&ee alsd.72
Van Duzer Realty Corp. v. Globe Alumni Student Assistance Ass;i29rd.E.3d 952, 956
(N.Y. 2014)(noting that the rule ikifty States'addresses . . . the inequities of damages
disproportionateo the losses incurred as a result of a tésartllateral or minor breach”). Nor
could it, because Defendantisputablycommittel material breaches of the Lease by failing to

pay rent andmproperlyabandoning the Premises. (Pls.’ 56.1 1 71s&d alsd_ease

88 20.01(a), (e). See 172 Van Duzen Realty CoigB89 N.E.2d at 956 (explaining that thiéty
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Stategule “is inapplicable to defendants . . . who commit[] material breaches of tleebigas
ceasing all rental payments . . . and simultaneously abandoning the prerkigsStates

Mgmt. Corp, 389 N.E.2d at 116-17 (upholding rent acceleration clause beatéass®thing

more than a bargainddr device which seeks to insure the performance of a material element of
the obligation of the tenant and fixes the damdgets breach”) Thereforethe Court declines

to find thata clause requirin@efendant to pay the future rent payments owed under the Lease
is, as a matter of lawplainly or grossly disproportionate to the probable loss” from Defenslant’
breach. Truck RemfA-Ctr., Inc., 361 N.E.2d at 1018

b. Renewal Term

Defendant also argues thahder the terms of the Lea&aintiffs cannot collect
accelerated rent for the fiwgear renewal term. (Dé&f.Mem. 16-18.) It is undisputed that the
20-year Lease commenced Namber 1, 2004, (Pls.” 56.1 § 19), and that Leeber and Defendant

agreed to extend the Lease term by an additional five-yd¢hed is, until 2029-in 2008, (d.

14 Defendant also argues that the acceleration clause is unenforceable because the Lease
does not require Cohen, the landlord, toeet the premises after-possessing the Premises
after Defendat’s default. (Def.’s Meml5.) The New York Court of Appeals has expressly
rejected this argument, explaining that “once a tenant abandons the property proiratioex
of the lease, a landlord is within its rights under New York law to do nothing and chédatit
rent due under the leasel72 Van Duzen Realty Cor25 N.E.3d at 956 (internal quotation
marks omitted)) The reason for this rule is “that parties in business transactions depend on the
certainty of settled rules, in real property more than any other area laitli Id. (internal
guotation marks omitted). Therefore, where, as here, “the parties . . . fyestyg @0 bind
[Dlefendant[] to pay rent after termination of the landlord-tenant relatiprighie Court may
enforce that agreement even if Plaistiiiled to mitigate damages by-renting the Premises.
Id.; see also Holy Properties Ltd., L.P. v. Kenneth Cole Prods,,86&.N.E.2d 694, 696N\(Y.
1995) (“Although an eviction terminates the landltedant relationship, the parties to a lease
are not foreclosed from contracting as they pleas@.9)the extent that a lower New York court
has held to the contrargee Ross Realty v. V & A Iron Fabricators, J87 N.Y.S.2d 602, 603
(App. Term 2004) (“[W]here, as here, the lease does not require the landlone o tiee
premises upon its recovery of possession after a default in rent and to appht teeewed
from the rerenting to the benefit of the tenant, the acceleredeticlause is deemed to impose a
penalty and is not enforceable.”), the Court declines to follow this non-bingseg
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1 16). This extension was agreed to as part of a settlement in a separate litigatieenbiste
Parties, and it was read as a stipulation into the record in open court. (Pls.’ 56.12EXéef.%
Mem. Ex. 7(“Settlement”)at 2-3.) Such stipulations of settlemeate enforceable absent a
showing of “fraud, collusion, mistake or accidendallock v. Statef New York474 N.E.2d
1178, 1180N.Y. 1984);see alsdoe v. KogutNo. 15CV-7726, 2017 WL 1287144, at *4
(S.D.N.Y. Apr. 6, 2017) (same)hat is because “[a] stipulation of settlement is a contract,
enforceable according to its termgCorona Fuel Corp. v. NacB5 N.Y.S.3d 171, 173 (App.
Div. 2016);Curry v. New York City Police D&p726 F. Supp. 2d 273, 274 (S.D.N.Y. 2010)
(“Settlement agreements resolving litigation are governed by prin@plaslinary contract
law.™).

However, Defendant argudsat the stipulated settlement canhetenforced under the
Leaseterms governing the optionatyear renewal terppwhich provide that any execution of
such option is null and void if Defendant defaults prior to the commencement of the option term.
(Def’s Mem. 16-18.) The relevant provisions state:

Section 1.01 Basic Lease Provisions and Definitions

[...]

Option Terms: There shall be two (2) consecutive Option Terms having a term of
five (5) years each (individually, an “Option Term”, and collectively, the ‘@pti
Terms”). Each Option Term shall commence on the day immediately following the
last day of the prior Termrand shall terminate on the last day of the last calendar
month in the applicable Option Term.

Section 3.04 Option to Extend the Lease Term

Tenant shall have the right and option to extend the Lease Term by two (2)
consecutive sixty (60) month option terms . . . providedexpdessly conditioned
upon that at such timas each Option Term is exercised, Tenant is not in default
under this LeaseTenant shall exercise each of its Option Tdognserving written
notice upon Landlord of its election to exercise each such Option Term as provided
in Section 1.0lunder Exercis@f Option Terms. In the event Tenant . . . is in

default under this Leasa the time of such exerciseatrany time thereafter prior
to the commencement of the applicable option Téren, in such event, Tenant
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shall have no right to such Option Term and the exercise of such Option Term shall
be null and void and of no further force effect.

(Lease88 1.01, 3.04 (emphasis add¢dylaintiffs do not dispute Defendant’s interpretation of
the Leas®r argue that it is ambiguous; instead, tagyue thaDefendant must be bound by the
settlementwhich modified the Lease by extending thiéial term from 20 to 25 years. (PIs.’
Reply13; Letter from Michael A. Freeman, Esq. to Cquis.” Supp. Lettel) (May 11, 2018)
(Dkt. No. 73))

The Court asked the Parties to provide supplemental briefing on this issue. (Dkt. No. 69.)
In response, Plaintiffs filed a declaration from Richard H. Sardpmtiffs attorney in the
state court actigrwho averred that one of the conditions of the settleaetgn “was
[Defendants] agreement to extend thetial Lease term for the Premises for a period of five
years past the original Termination Date in the Lease.” (Pls. Supp. Erttér(“*Sarajian
Decl.”) § 8.) Because the Lease already contain@deayear extension option, Sarajian further
averred that he and Defendanthenattorney

agreed that the most efficient and expedient way to effectuate the’pattiesons

to extend the initial term for these agreed upon years was, as stated coopgen

for [Defendant]to “exercise]] itsfirst option to extend that leasad renew that

leasefor an additional five-year period.”
(Id. 19 (quoting Settlement at 4).)

Regardless of what the Parties deemed efficient at the time, the fact remaimshibat
stipulation of settlemenDefendant “exercise[d] its first option,” (Settlemdntee alsd_ease
§ 1.01 (defining “Option Terms”)), rather than modify the existing initialy2@r Lease term
commencing November 1, 2004, (Pls.’ 56.1 § 19; Lease § 1.01 (defining “Lease Term”)). To the

extent Sarjian avers otherwise, his proffered interpretation is simply nmbrseg by the

unambiguous text of the stipulation that was read into the record in opentaigd as a
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written contract, and thus inadmissible parol evidenceCémpareSarajian Decl] 8with
Settlement 4.)See Schron v. Troutman Sandek®, 986 N.E.2d 430, 436 (N.Y. 2013)Rarol
evidence—evidence outside the four corners of the document—is admissible only if a court finds
anambiguity in the contrac); Doe v. Pataki481 F.3d 69, 76 (2d Cir. 2007) (looking to “the
words of the [s]tipulation” and the parties “intent, properly assessed based diveljeticia,”
suchas“the nature othe litigation”); Sayers v. RochesterIT€orp. Supplemental Mgmt.

Pension Plan7 F.3d 1091, 1096 (2d Cir. 1998)olding that an “affidavit [wa]s immaterial to

any determination of the partiestent” because it was “[o]n th&hole . . . argumentative and
conclusory”);Morgan Guar. Tr. Co. of New York v. Bay View Franchise Mortg. Acceptangce Co.
No. 00CV-8613, 2002 WL 818082, at *3 (S.D.N.Y. Apr. 30, 2002) (“Given the unambiguous
language of [the contract] . . . extrinsic evidence of intent is not admiskildégintiffs cite no

cases regjring the Court to find a contract modification in such a circumstance, where-a post
litigation affidavit proffers the intent of the contracting parties to be at odds eitiexi of the
stipulation of settlement read into open court. Simply put, these parties, “sopdistioginess
entities, represented by counsel, . . . easily could have included a provision” in traistipafl
settlement evincing their intent to modify the initial lease term, rather than execiitetpear
option, but they did not, and thuseir unambiguous agreement cannot be altered by Sasajian
declaration.Schron 986 N.E.2d at 436.

Therefore, while Defendastsupplemental submission left much to be desired, it is
correct that Defendarst execution of its first option in the stipulation of settlement is “null and
void and of no further force or effect,” because, as explained earlier, Defendaf# ifivdefault
...ata[] time ... prior to the commencement of the applicable OptiomT¢reaseS 3.04),

which is set to “commence on the day immediately following the last dine girior Term,"a
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date in 2024 which has not yet arrived, (id. § 1.01)."> In other words, the Court concludes that
the stipulated settlement did not modify §§ 1.01 and 3.01 of the Lease by changing the initial
term from 20 to 25 years, but rather, it incorporated Defendant’s execution of it first-five year
option, which was later rendered null and void by Defendant’s default. (Lease §§ 1.01, 3.01.)
Defendant is therefore not liable for the rent that would have accrued during the first five-year
option term.
III._Conclusion

For the foregoing reasons, Plaintiffs’ Motion for Summary Judgment is granted in part
and denied in part and Defendant’s counterclaims are dismissed. The Clerk of Court is
respectfully directed to terminate the pending Motion. (Dkt. No. 53). Plaintiffs should submit a
revised calculation of attorney’s fees and damages in accordance with this Opinion and a
proposed judgment within 14 days. '
SO ORDERED.

DATED:  June | 2018
White Plains, New York

'S Defendant’s supplemental submission does not discuss the Parties’ intentions in
formulating the terms of the settlement, nor does it address the legal question posed by the
Court’s order; instead, it merely repeats almost verbatim its arguments from its original
Memorandum of Law. (Letter from Adam K. Kurland, Esq. to Court (May 11, 2018) (Dkt. No.
74).)

16 Plaintiffs seek attorney’s fees and costs pursuant to § 20.08 of the Lease. (Pls.” Mem.
10-12; Pls.” Reply 14-15.) Both of these requests are supported by documentation. (Freeman
Decl.) Because Defendant did not contest the requested amount of costs, it may not later do so.
(See Freeman Decl. Ex. 4.) However, it may renew its arguments already advanced with respect
to attorney’s fees, (Def.’s Mem. 18-19), and challenge any new fees requested by Plaintiffs.
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