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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

METRA INDUSTRIES, INC.,
Raintiff, No. 17-CV-3537 (KMK)

-V- OPINION & ORDER

ROCKLAND COUNTY,

Defendant.

Appearances:

Lewis J. Baker, Esq.

C. William Groscup

Watt Tieder Hoffar & Fitzgerald LLP
McLean, VA

Counsel for Plaintiff

Peter M. Kutil, Esq.
King & King LLP
Long Island City, NY
Counsel for Plaintiff

Matthew G. Parisi, Esq.
Bleakley Platt & Schmidt LLP
White Plains, NY
Counsel for Defendant
Thomas E. Humbach, Esq.
New City, NY
County of Rockland Department of Law
Counsel for Defendant
KENNETH M. KARAS, District Judge:
Plaintiff Metra Industries, Inc., (“Plairftf) brings this Action against Defendant

Rockland County, New York (the “County” tibefendant”), alleging that Defendant has

breached its contractual obligations in refugmgay for work Plaintiff was contracted to
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perform. GeeCompl. (Dkt. No. 1).) Before the CoustPlaintiff's Motion for Partial Summary
Judgment as related to theea$e of the $300,816.22 in retainagegaiteto be due to Plaintiff
under the contract.SeeDkt. No. 24.) For the reasonsfalow, the Motion is denied.

I. Background

A. Factual Background

In resolving Plaintiff’'s Moton for Partial Summary Judgmetite Court will recite only
either undisputed facts or those set forth bjeDdant and supported by the record. The Court
will not, except as noted, set forth Pl#irs version of the facts where disputed.

On September 3, 2013, the Parties enteredaictantract (the “Gntract”) pursuant to
which Plaintiff was selected as the genemitcactor for the County’s Pascack Brook Bypass
Culvert Project (the “Project”).SeePl.’s Local Rule 56.1 Statemeoit Material Facts (“Pl.’s
56.1") 1 2 (Dkt. No. 26); Def.’s CounterstatemenPtds Rule 56.1 Statement of Material Facts
(“Def.’s 56.1 Resp.”) 1 2 (Dkt. No. 28); Aff. &dent Rigg (“Rigg Aff.”) 1 3 (Dkt. No. 28).)
Pursuant to the Contract, Plafhtvas to “furnish and instakhpproximately 1,572 lineal feet of
15’ x 7’ precast box culverts, 38 precast semanholes, 2,761 feet of PVC gravity sewer pipe
.. ., two sanitary siphon chambers, all drainstgectures|,] . . .rad edge-to-edge road
reconstruction.” (Pl.’s 56.1 { 4; Def.’s 56.1 Re$@.) The Contract spified that Plaintiff
would be paid an amount not to exceed $8,900,086eRigg Aff. 1 5.)

The Contract incorporated by reference the Project Specifications and Addendums issued
by the County,gee id.f 6), which were incorporated evised on May 23, 2013 (the “Revised
Specifications”), ¢ee id). The Revised Specifications specifically allowed for the County to

retain five percent from the monthly payments to Plaintiff until the completion and acceptance of



all work covered by the ContractSde idf 7; Pl.’s 56.1 § 7.) Undé¢he Contract, the County
would make its final payment, including theai@age amount, once Plaintiff furnished the
following documents: (1) Agreement of Sur€@gmpany to Final Payment; (2) Contractors
Affidavit of Payment; (3) Certitate of Substantial Completion; and (4) General Rele&ee (
Rigg Aff. Ex. 1 ("Revised Sgcifications”) at 28.)

As the work was done on the Project, Plaintiff submitted monthly payment applications
to the County on the County’s “Standard VoudiRerm,” in accordance with the terms of the
Contract, less the five percent retainafel.’s 56.1 1 6—7; Def.’s 56.1 Resp. 11 6-7.) The
Parties agree that over the course of neartyyears, Plaintiff submitted twenty-three payment
applications for a total amount $8,534,829.95, concluding on November 30, 20BeePl.’s
56.1 11 8, 10; Def.’s 56.1 Resp. 11 8, 10.) Of this amount, the County paid Plaintiff a total of
$8,108,088.45, while the County retained $426,741.50 potda the Contract’s retainage
provision. GeePl.’s 56.1 7 11; Def.’s 56.1 Resp. 1 11.)

It is not in dispute that, aside from latéashes over watering and tree maintenance,
Metra’s work on the Project was completedaithe November 30, 2015 payment application,
and that there has been no further workdalone under the Contrashce that date.SgePl.’s
56.1 1|1 15-17; Def.’s 56.1 Resp. 1 15-17.) Indeed?#nties agreed, pursuant to the issuance
of the Certificate of Substantial Completion June 1, 2016, that the work performed under the
Contract was retroactively substantially conplas of October 1, 2015. (Aff. of Stephan P.
Dioslaki, Esq. (“Dioslaki Aff.”)Ex. G (“Certificate of Substaial Completion”) (Dkt. No. 27).)

Yet, the County has continued to withhthe retainage amount fogasons that are in

dispute. Plaintiff contendsahthe County’s position is thatis withholding the retainage



because of its “supposed need to protect itsafhf(i) lien claims from unpaid subcontractors—
namely B&B and Anchor Fence, and (iipatentiallien claim against the County by Metra’s
precast concrete supplier, Oldcagtlecast Inc. (“OPI”).” (Pl.’s 56.1 { 19.) Plaintiff asserts that
these liens, and possible liensy@ano bearing on payment undiee Contract. Specifically,
Plaintiff asserts that the B&Ben was bonded off in accordance with 8 21 of the New York Lien
Law, and thus the County never faced exposure from the I&se il 21.) Moreover, the
County issued a joint check ketra and B&B out of the $42741.50 in retainage to discharge
the lien and paid B&B in full on August 28, 2017%5eg idf 1 22—-23.) Therefore, according to
Plaintiff, B&B’s lien has been discharged and paid in fuBed idJ 27.)

Plaintiff similarly disputeshe presence of the Anchor Fence lien as a basis to withhold
the retainage. There, Metra and Anchordescontinue to disputée lien balance of
$10,878.80. $ee idf 28.) Metra has posted a $15,845.50 lien baed, id.{ 29; Dioslaki Aff.
Ex. O (“Anchor Fence Lien Bond”)), and h&si$ bonded off the entire amount of the lien at
more than the claim’s valueS€e id{ 30.) Thus, Plaintiff coethds that the lien has been
discharged pursuant to the New York Lien LavBe€ id).

Finally, Plaintiff notes that, in so far as @Fclaim is concerned, OPI has not even filed
a lien claim, or any claim for that matter, against the County for work done under the Contract.
(See idf 31.) Instead, OPI has initiated anitmabion against Metra and a lawsuit against
Metra’s payment bond surety, Liberty Mutual Iresaice Company (“Liberty”), with regard to
work done on the ProjectSée id. According to the County, thatbitration resulted in an
award in favor of OPI for an amount inamss of $300,000, which has yet to be pakeDef.’s

56.1 Resp. 1 31.) Plaintiff notesatlthis claim is not againstéiCounty, nor has any claim been



asserted against the County by OR8edPl.’s 56.1 1 33.) MoreovePlaintiff claims that the
disputed amount is not a lien, and thus the Gotades no exposure regardless, given Liberty’s
payment bond in the amount of $8,900,000 for payment to OPI in the event that “there are
monies due and owing OPI in connection withRmeject, and . . . Metra fails to make those
payments.” Id. 1 32.) Liberty has also issued a ff@l consent of surety agreeing that the
County’s payment of Metra’s ead retention would in no way pair Liberty’s obligations to
OPI . . . under Liberty’'s Payment Bond.Id.( 34.)

As to the outstanding claims, the Countyasathat both Anchor Fence and OPI have yet
to be paid for their work under the contracteguired, which is reflected in the Contractors
Affidavit of Payment submitted by PlaintiftSéeDef.’s 56.1 Resp. { 34.) The crux of the
County’s position regarding the retage is that it “withheld andontinues to withhold retainage
for reasons other than the [Anchor Fence B&8] lien[s]. Metra failed to comply with
Contract prerequisites to payment of #mounts lawfully retained by the County.fd.(] 19.)
Section 109-09 of the Contract requires submsef four forms: (1) Agreement of Surety
Company to Final Payment; (2) Contractors Affidaf Payment; (3) Certificate of Substantial
Completion; and (4) General Releas8edPl.’s 56.1 | 38; Def.’s 56.1 Resp. 1 38.) The County
does not dispute that Plaintiff has submitted both the Agreement of Surety Company (Liberty) to
Final Payment and the CertificatéSubstantial Completion.SeePl.’s 56.1 1 39, 41; Def.’s
56.1 Resp. 11 39, 41.) Plaintiff claims that i paovided the County it the Contractor’s
Affidavit of Payment on August 9, 2016&eePl.’s 56.1 1 40), although the County argues that
this Affidavit “d[oes] not state angkpresent that all bills for labor material have been paid in

full,” (Def.’s 56.1 Resp. 1 40). Moreover, thety contends that ¢houtstanding claims by



both Anchor Fence and OPI are indeed impedisi@npayment of the retainage, particularly
because Plaintiff cannot affirm that all claiagainst it have been settled or that all
subcontractors have been paid in full, agineed under the Contraabd under 8§ 139—f of the
New York State Finance Law. (Rigg. Aff. 1 12-13.)

The Parties agree that Plaintiff has submigtédraft form of the County’s standard form
General Release,” (Pl.’s 56.1 ] 42; Def.’s 56.1R§%42), but the Partiespute why the final
General Release has not yet been submitteaint® claims that the form could only be
submitted as a draft because, “despite noogrequests, the County ignored its obligation
under Section 109-09 to make a final inspectioallokork done under th[e] contract.” (Pl.’s
56.1 1 43.) Plaintiff states thitcannot complete the outstandidollar amount portions of the
General Release until the Coufitpnducts the inspection and prdes Metra with the County’s
final inspection quantity.” (Pl.’s 56.1 11 44-43.he County disputethis characterization,
stating that it has “never asserted thatas withholding payment due to lack of a final
inspection of all field work,” (Rigg Aff. § 17)and that it has providethe requisite closing
documents to Plaintiff with a completely filled out General Release feen,id.] 18).
According to the County, the calculationtbé amount due to Metra is $354,345.39, which
accounts for a deduction of $93,427.15 due to GoOwertime and Holiday Inspection Charges
incurred pursuant to the Contractd not disputed by Plaintiff.Sée idf 18, Ex. 4 (“County
Closing Documents”).)

Plaintiff initially sought the full $426,741.50 ing withheld by the County. (Pl.’s 56.1
7 11.) That amount was reduced by $32,498.53831,243.37 based on the joint check to B&B

in satisfaction of tb lien on August 28, 20171d() Now, for purposes of this Motion, Plaintiff



is seeking the release of $300,816Gr28etainage, reflecting an acquiescence, for purposes of
this Motion only, of the Countg’ claim for $93,427.15 in inspectiorpenses. (Pl.’s Reply in
Supp. of Mot. for Summ. J. (“P&’Reply”) 1 & n.1 (Dkt. No. 29).)

B. Procedural History

Plaintiff filed its Complaint on May 11, 201 &deCompl. (Dkt. No. 1)), and Defendant
filed its Answer on June 20, 2018e€Answer (Dkt. No. 7)). Shortlthereafter, Plaintiff filed a
pre-motion letter on August 2, 2018e€l etter from Peter M. Kutil, Esqg. to Court (Aug. 2,
2017) (Dkt. No. 8)), which wsacorrected on August 7, 2018eél etter from Peter M. Kutil,
Esg. to Court (Aug. 7, 2017) (Dkt. No. 11)). Defenidiled its response tBlaintiff's letter on
August 11, 2017 seelLetter from Matthew G. Parisi, gsto Court (Aug. 11, 2017) (Dkt. No.
13)), and the Court thereafter schedulguteamotion conference for October 11, 20B5¢(
Order (Dkt. No. 14)). At this October 11, 20donference the Court adeyl a briefing schedule
for Plaintiff's Motion for Patial Summary JudgmentSéeMot. Scheduling Order (Dkt. No.
23).) Plaintiff filed its Partial Motiomnd accompanying papers on October 23, 20%@éeljkt.
Nos. 24-27.) Defendant filed its Opposition on November 17, 26&&Dkt. No. 28), and
Plaintiff filed its Reply on December 1, 2018e€Dkt. No. 29).

[I. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shawsthiere is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123-24 (2d Cir.

2014) (same). “In determining whether sumynadgment is appropriate,” a court must



“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the moBaot”v. Omya, In¢.653

F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittss;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movant’'s burden to shihat no genuine factual dispute exist¥t. Teddy
Bear Co. v. 1-800 Beargram C@&73 F.3d 241, 244 (2d Cir. 2004).

“However, when the burden of prooftaial would fall on the nonmoving party, it
ordinarily is sufficient for the movd to point to a lack of evidende go to the trier of fact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raasgenuine issue of fafdr trial in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (alterationitation, and internal quotation mis omitted). Further, “[t]o
survive a [summary judgment] motion . . . n@hmovant] need[s] to create more than a
‘metaphysical’ possibility that his allegationsneeorrect; he need[s] to ‘come forward with
specific facts showing that theigea genuine issue for trial,Wrobel v. County of Erje692 F.3d
22, 30 (2d Cir. 2012) (emphasis omitted) (quoti@tsushita Elec. Indus. Co. Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586—-87 (1986)), “and cannot malythe mere allegations or denials
contained in the pleadingguardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322
(S.D.N.Y. 2014) (interraguotation marks omittedyee also Wright v. Gooy&54 F.3d 255, 266
(2d Cir. 2009) (“When a motion for summandpgment is properly supported by documents or
other evidentiary materialf)e party opposing summary judgment may not merely rest on the

allegations or denials of hisgading . . . .”). And, “[w]hen qgposing parties tell two different



stories, one of which is blatdy contradicted by the recordp that no reasonable jury could
believe it, a court should notlapt that version of the factsrfpurposes of ruling on a motion for
summary judgment.’Scott v. Harris 550 U.S. 372, 380 (2007).

“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep’t of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal qtiotamarks omitted). At this stage,
“[t]he role of the court is not teesolve disputed issues of fact but to assess whether there are any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate andidse of factually unsupported claim&eneva Pharm.
Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 200dnternal quotation marks
omitted). However, a district court should comsitbnly evidence that would be admissible at
trial.” Nora Beverages, Inc. v. Perrier Grp. of Am., Jri&4 F.3d 736, 746 (2d Cir. 1998).
“[W]here a party relies on affidéts or deposition testimony to establish facts, the statements
‘must be made on personal knodde, set out facts that woudé admissible in evidence, and
show that the affiant or declarant is catgnt to testify on the matters statedDiStiso v. Cook
691 F.3d 226, 230 (2d Cir. 2012) (quagiFed. R. Civ. P. 56(c)(4)).

B. Analysis

On the record before the Court, there renfiaatual disputes thatreclude an award of
summary judgment as to whether $300,816.22 in rag@must be paid to Plaintiff. Section
139-f of the New York State Financaw provides, in relevant part:

When the work or major portions thefems contemplated by the terms of the

contract are substantially completed, thetcactor shall submit to the public owner

and/or his agent a requisition for paymehthe remaining amount of the contract
balance. Upon receipt of such redio® the public owne shall approve and

9



promptly pay the remaining amount of tentract balance less two times the value

of any remaining items to be completaxd an amount necessary to satisfy any

claims, liens or judgments against the contractor which have not been suitably

discharged.
N.Y. State Fin. Law § 139-f(1). Psuant to this provision, Plaifftcontends that it is thus
entitled to recover the full $300,816.22unpaid retainage from Defdant. Plaintiff is correct
that this is a “mandate” and “natsuggestion.” (Pl.’s Mem. fBupp. of Mot. for Part. Summ. J.
(“Pl’'s Mem.”) 2 (Dkt. No. 25).) Yet, Plaintiff’'s reading othat mandate ignores the second
clause, which provides that such payments mdyess . . . an amount necessary to satisfy any
claims, liens or judgments agairisé contractor which have not besuitably discharged.” N.Y.
State Fin. Law § 139-f(1).

The Court agrees that Anchor Fence’s hgainst Plaintiff has been bonded off at 110%
of the lien’s value in accordance with 8 21(5)wé New York Lien Law, (Anchor Fence Lien
Bond), and thus has been discharge@N.Y. Lien Law § 21(5) (“Either before or after the
beginning of an action by a contractor or sartcactor executing a boradt undertaking in an
amount equal to one hundred ten percent offi $ien conditioned for the payment of any
judgement which may be recoveriedan action to enforce the lien . shall be sufficient [to
discharge a lien].”).

By contrast, Plaintiff does ndispute that there is still asutstanding claim against it by
OPI for work done on the Project. Instead, Pl#iagserts that because this claim is not against
the County, that outstanding claim is adbasis for withholding the retainage&eéPl.’s 56.1
1 33.) However, the statutory language is cleat the public ownemnay withhold “an amount
necessary to satisgny claimsliens or judgmentagainstthe contractoiwhich have not been
suitably discharged.” N.Y. State Fin. Law 8§ 139}(emphasis added). Thus, it cannot be that

10



Plaintiff is due the entirety dhe retainage, inakive of OPI's $300,000 outstanding arbitration
claim. Instead, the plain language permits thadipwwner, here Defendant, to withhold any
payment of retainage where there are “idatile claims, liens or judgments against the
[Jcontractor and the claims, liens or judgrteehave not been suitably dischargeBdgttstown
Fabricators, Inc. v. Manshul Const. Coy27 F. Supp. 756, 757 (S.D.N.Y. 1996). Akin to
Pottstown Fabricatorswhich involved a suit by a subcontracagainst a gendreontractor for
withheld retainage pursuant $139—f, the statute is clear that any payment made from
retainage—~be it from a public owner to a geheoatractor or a gemal contractor to a
subcontractor—‘may be less an amount necessary to satisfy any claims, liens or judgments
against the subcontractor which haat been suitably dischargedd. (internal quotation
marks omitted).As in the relationship between a subcaotor and a gendreontractor, the
public owner cannot be forced to pay the full redgmto a general contractwhen there remain
outstanding claims against thahgeal contractor for work dorgursuant to the Contract would
“render effectively meaninglessetistatute’s grant to the [publevner] of the right to withhold
payments under certain circumstancesl.”

Plaintiff’'s characterization of OPI's claim as “unasserted [siciheoretical claim][] for
which the County could never face exposure,” (ll&am. 7), misses the mark. OPI’s claim is
still outstanding and unpaid, anduthwould appear to be undiscped as to the contractor.
Moreover, whether the County walulace any exposure from OPtERim is beside the point.
Section 139—f(1) does notgeire that the claim be assertecmgt the public owner, nor does it
require that the public owner face liability flavg from the claim. Rather, the statute provides

that the existence ofhy claimsliens or judgments agair$ie contractomwhich have not been

11



suitably discharged” is sufficient grounds tdhhold retainage to cover the value of such
claims, liens or judgments against the castvea N.Y. State Fin. Law § 139-f(1) (emphasis
added). Thus, there is a disputdaaft as to what retainage ahy, Plaintiff would be entitled to
from Defendant given AR outstanding claim.

To the extent that Plaintiff argues that ORIfaim has been suitably discharged, that is
also in dispute. Plairificontends that lherty’s payment bond in the amount of $8,900,000
would “provide[] for payment to OPI in the evehtt (i) there are monies due and owing to OPI
in connection with the Projectnd (ii) Metra fails to make those payments.” (Pl.'s Mem. 7.)
But Plaintiff cites to no provisn of New York law that woulthdicate that Liberty’s general
Payment Bond would satisfactorifljscharge a claim agains@iitiff. The Payment Bond
“‘jointly and severally . . . bind]” both Plaintiff and Liberty tdpay for labor, materials and
equipment,” (Dioslaki Aff. Ex. M (“Paymer@ond”) 8§ 1), and generally “indemnif[ies] and
hold[s] harmless the [County] against a dulydered claim, demand, lien or suit,” brought
againsthe County(id. 8 4). The Payment Bond does not, however, wholly indenfi#wntiff
against claims brought against it fiyocontractors or other claimta. Rather, if a claim is
brought against Plaintiff by a claimant whd'eésnployed by or ha[s] a direct contract with
[Plaintiff],” (id. 8 5.2), Liberty is only required tofgJay or arrange for payment of any
undisputed amounts,” determined solatythe discretion of Libertyid. § 7.2), so long as the
claimant has “sent a Claim to [Liberty]jtd( 8 5.2). Thus, as it is not clear in the record whether
OPI’s claim has been properlyrddo Liberty, nor is it clear #t Liberty is obligated to pagny
of the $300,000 claim: there remains an issue ofdatbd what portion, if any, of this claim has

been suitably discharged by Plaintiff.
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Even if the Court were to determine asatter of law that the requirements of § 139—
f(1) were clearly and unequivobakatisfied, there remains assue of fact as to whether the
terms of the Contract have been met. New Yalrts have observed that the “claimant is only
entitled to the retainage if the contract basn performed in accordance with the plans and
specifications agreed upon between the partiEslilhaber Corp. v. State of New Y04k 9
N.Y.S.2d 773, 779 (App. Div. 19793.0. Falter Const. Corp. v. New York State Thruway
Auth, 2008 WL 11311901 (N.Y. Ct. Cl. 2008) (same).ither Party has put forth any case law
that those terms of the contract regardinglfat@eptance that do not conflict with § 139—(1)
should be rendered invalid, and indeed, themeares a dispute as to whether Plaintiff has
complied with the contract’sies regarding final paymentee, e.gR.P. Brennan Gen.
Contractors & Builders, Inc. v. Bovis Lend Lease LMB,,I1889 N.Y.S.2d 545, 546 (App. Div.
2008) (“No reason appears why [Jlikefendant could not subsequgntly on the . . . provisions
of the General Conditions after it had initiallynéed payment solely on the basis of an existing
subcontractor’s lien . . . that waoon thereafter satisfied.”).

First, the Parties dispute whether then@actors Affidavit of Payment submitted by
Plaintiff was sufficient. (Pl.’s 56.1 { 40; Def36.1 Resp. 1 40.) This dispute effectively flows
out of the aforementioned dispute over the Andfemmce and OPI claims against Plaintiff. The
Contract states, in relenbpart, thaPlaintiff:

shall provide a release of receipt from each named subcontractor and material man

indicating payment in full. If any subcaattor refuses to furnish a release or

receipt in full, the Cong&ictor may furnish a bond the County, to indemnify it
against any lien.
(Revised Specifications 28.) As anitial matter, there is no disite that Plaintiff has failed to

provide a release from each named subcontrawgrating payment in full, as both Anchor
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Fence and OPI have outstanding claims forkvelmne on the Project. (Pl.’s 56.1 {1 28-29, 31—
33; Def.’s 56.1 Resp. 11 28-29, 31-33.) Again, wiméAnchor Fence lien may be bonded off,
(Anchor Fence Lien Bond), the OPI claim agai&intiff flowing fromthe arbitration award
remains outstanding, and there does not appd&vie been an attempt to discharge that claim
with anything but the generic Payment Bondef(l3 56.1 Resp. 1 34). Accordingly, there is a
material dispute as to whether Plaintiff hasptied with this contractual prerequisite to
payment, which itself is tethered to Plainsfbbligation under 8 139—f(1) to discharge all claims
prior to full payment ofiny retainage.

Additionally, there is no dpute that Plaintiff has failetd submit a completed General
Release with the County. (Pl.’s 56.1 1 42-45;'D&6.1 Resp. 11 42—-45.) Plaintiff claims that
this is only due to the County’s intransigencethiat the County has, &spite numerous requests
.. . ignored its obligation under Section 109—-09 [ef@ontract] to make ‘a final inspection of
all work done under th[e] [Clontract.” (Pl.56.1 § 43.) Thus, Plaintiff cannot calculate the
final dollar amount that is subjet the General Releasdd.( 44—-45.) The County, by
contrast, claims that it has “filled out the Geldrelease . . . includdghe amount . . . [and]
provided a calculation of the amount of the tp@yments due Metra,” with regard to the
General Release. (Rigg Aff. § 18.) It maytbat “[i|nterpretatbns of final acceptance
provisions that vest the Owner with the abitibyendlessly defer the contractor’s right to
payment must be avoided,” (Pl.’'s Mem. 9 (cittBgperb Gen. Contr. Co. v. City of New York
833 N.Y.S.2d 64, 66 (App. Div. 2007)), but the recordasclear that this the case before the
Court. Indeed, the Parties dispute whether Defendavithholding its finbacceptance at all, as

Defendant claims it iRlaintiff which refuses to comply with the final acceptance provisions by
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failing to submit the completed General Release provided by Defendant. (Rigg Aff. Y 17-18.)
Such a factual dispute as to what constitutes compliance with the Contract, and whether the
Contract has been complied with at all, precludes summary judgment on Plaintiff’s claim for
retainage, See Tangorre v. Mako's, Inc., No. 01-CV-4430, 2003 WL 470577, at *10 (S.D.N.Y,
Jan. 6, 2003) (noting that a factual dispute regarding how and when the parties were to comply
with the terms of the contract precluded summary judgment on a breach of contract claim); Gen.
Auth. for Supply Commodities, Cairo, Egypt v. Ins. Co. of N. Am., 951 F. Supp. 1097, 1112
(S.D.N.Y. 1997) (“| TThe parties’ competing arguments regarding the issue of whether [there was
a] breach[] [of] the [c]ontract demonstrate[s] the existence—not the absence—-of genuine issues
of material fact regarding this alleged breach.”).

111, Conclusion

For the foregoing reasons, Plaintiff’s Motion for Partial Summary Judgment is denied.
The Court will hold a conference on November 9, 2018 at 10:00 am to discuss the status of the
case. The Clerk of Court is respectfully directed to terminate the pending Motion. (Dkt. No.
24.)
SO ORDERED.

DATED: September l_% 2018
White Plains, New York

KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE
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