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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NATHANIEL R. GRANT,
Plaintiff,
V.
OPINION AND ORDER

SERGEANT HOGUEBadge#193; :
SERGEANT KERRBadge#194;and : 17 CV 3609(VB)
CORRECTION OFFICER BELAIRBadge
#1631,
Defendang.

Briccetti, J:

Plaintiff Nathaniel RGrant proceedingn forma pauperis, brings this action under 42

U.S.C. § 1983¢laimingdefendants Sergeant (“SgtHpgue Sgt. Kerr, and Correction Officer
(“C.0.”) Belair violatedplaintiff’'s constitutional rights by failing to protect him fromm assault
by another detaineat the Westchester County JAUIMCJ").

Before the Court is defendants’ motion for summary judgment. (Doc. #75).

For the reasons set forth belalwe motionis GRANTEDIN PART and DENIED IN
PART.

The Court has subject matter jurisdictiander 28 U.S.C. § 1331.

BACKGROUND

The parties have submitted briessatemets of material factsdeclarationsand exhibits,
whichreflect the following factuabackground.

Plaintiff was a pretrial detainee at WCJ at all relevant timesN@ember 23, 2016, he
and nonpartynmateJuan Garciavereliving in the same housing block. Whil&mtiff was in a
hallwaynear Garcia’s cellC.O. Belair released Garcia from his c@iGarciacouldmake a
phone call. Garcia charged adlaintiff and punched hinn the heagdleading to a fight irwhich

plaintiff injured his wrist.
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Plaintiff assertshatbefore this November 23 altercatitnve and Garciaad two other
encounters about which plaintiff complained to WCJ officiallse-first a false accusation of
sexual assault, drthe second a dispute over Garcia’'s propepgintiff claimsdefendants
failed to protechim from the November 23 assaubly failing, after ttose two prior encounters,
to issuea keepseparate ordeequiringthatplaintiff and Garcia be kept apartadt times
Plaintiff also claims C.O. Belair failed to protect plaintiff from GamlzenC.O. Belair released
Garciafrom his cellon November 23.

A. November 2015 Encounter

The first allegedncountebetween plaintiff and Garcia occurred November 19, 2015,
after Garcidfiled a written statement claimirgnothelinmatehadentered Garcia’s cedit night
and sexually assaulted hinGarcia’swritten statement did not implicate plaintifHowever,
plaintiff claimshe overheard Garcia accydaintiff of committing the assaultAccording to
plaintiff, this “incident” betweerhim and Garciavas not a physical confrontation, but rather
“the allegatiofi Garcia made against plaintifiDoc. #87 (“Adams Decl.”) Ex. &t 33. Plaintiff
testifiedhe did not “even know” Garcia before this occurred and “never met him until he made
the allegation.” Id. at 25).

Plaintiff testified he was confined to his ckdl an unspecified time on November 19,
2015, while jail officialsnvestigated Garcia’s reporiThe investigators concluded tfeport
was false (SeeDoc. #77(“Chen Decl.”)Ex. 3). Among other thingsurveillancevideo
revealed that no one had entered Garcia’sdtglhg the time when Garcia claimed the assault
occurred Plaintiff testifiedthatto his knowledge, no defendarelped investigat&arcia’'s

report butheexpressed hitelig[f]” thatdefendants knew aboiit‘[b]ecause all sergeants



speak to each other, that's something that’s not going to stay a secret in theJadunty
something like that.” (Adams Decl. Ex. 1 at 28).

B. June 2016 Incident

The secondhcidentbetween plaintiff and Garciamok placesometimebetween June 7
and June 10, 201@laintiff and another inmate were assigned to clean Garcia’s édter
they finished the jobGarcia accused plaintiff of stealindaokfrom Garcia’scell.

The parties disputehat happened nextAccording to plaintiff Garcia approached
plaintiff, assumed “a boxing stance” (Adams Decl. Ex. 1 at 49), and threatened to “fuck
[plaintiff] up” (id. at 5Q. Plaintiff testified Garci@ame to within “about three feet” of plaintiff
and tried to instigate a fight by “jumping” afyretendng like [Garcia]was going to attack”
plaintiff. (Id. at48-50Q.

Sgt. Hogueobservedheincident. At his depositionSgt.Hoguedescribed it as an
“argument” thahe immediately diffused. (Adams Decl. Ex. 2 at 26). Accordirfggto Hogue
Garcia did not make any “threatening advances” toward plaiatititheincident did not require
Sgt. Hogue’'physical intervention (Id. at 29.

The parties agre8gt. Hoguelirectedplaintiff to ignore Garcia’provocation. Moments
later,Sgt.Hogue and other officers intervenadd separated Gardiem plaintiff. Garciathen
tried to attack plaintiff through thgroupof respondingfficers, and the officers subduéshrcia
and led him away. Plaintiff and Garcia did not come to blomgsistain any injuries.

Garcia was transferred to another housing block Hueneafter A copy d Garcia’s

“booking summary report” dated January 25, 2017, does not indeaitzareceived any

! In 2015, plaintiff was named a “trustee” at WCa-privilege given to inmates deemed

trustworthy. Among other things, trustees help clean the housing block and &ersadt
potential conflicts or other noteworthy developments among inmates. As a trusit@df plas
permitted freely to leave his cell.



disciplinefor thisincident. GeeAdams. Decl. Ex. b Sgt. Hogue testified the “argument” was
“resolved by Garcia being transferred off [of] the [housing] block” and thus did naanarr
keepseparate order. (Adams Decl. Exat238).

According to plaintiff heaskedSgt. Hogudater that day to issue a kespparate order
as to plaintiff and Garcia. Plaintiff testified Sgt. Hogue responded Isynguat plaintiff, calling
him a “Smart ass,” and saying, “You a tough guy. You're a killer. | believe goihandle it.2
(Adams DeclEx. 1 at 55).Plaintiff stated Sgt. Hogue then asked plaintiff if Garcia had hit
plaintiff; plaintiff said no but statedl know that he doesn’t have to hit me in order for you to
put a Keep Separate on usld.]. Plaintiff testifiedhe laterasked Sgt. Hogue abadihie keep
separat@rder“a few times when he used to pass byid. &t 56). Plaintiff allegesSgt. Hogue
did not respond to these inquiriedaiRtiff otherwisedoes not recall ever speaking with Sgt.
Hogue again

Sgt. Hogueecalled hisconversation vih plaintiff differently. He testifiedplaintiff
“mentioned something about put a keep separate [$hgiSgt. Hogueespondedn accordance
with WCJ policy,by asking plaintiffiwhether hdelt threatened or wanted to be placed in
protective custody; and that plaintiff's “response was no.” (Adams Decl. EX3@®-af). Sgt.
Hogue also testified plaintiff “said he didn't feel unsafie: @t 33) that plaintiff never told Sgt.
Hogue about any prior incident between plaintiff and Garcia; and thatifblsaid only that he
and Garcia “argue all the timeld( at 30). NeitherSgt. Hogue nor any other official issued a

keepseparate order as to plaintiff and Gaaiter the June confrontation.

2 Plaintiff was awaiting trial for secordegree murder
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C. Early November 2016 Events

Approximately five monthgater, cm November 1, 2016, Garcia was transferred loatok
plaintiff's housing block Plaintiff testified thauponGarcia’s return, plaintiffequested a keep
separate order froigt. Kerrin writing. According to plaintiff, Sgt. Kerr replied;m going to
take care of this, Grant. Don’t worry about it. I'm going to make sure thereas@a &parate
on you.” Adams DeclEx. 1 at 73).Plaintiff testifiedSgt. Kerrtransferred Garcia badut of
thehousing block an hour or two later, blaiptiff later learned from another staff member that
Sgt. Kerr never issued a keseparate order

For his partSgt. Kerrtestified that plaintiff never gave Sgt. Kerr a written stateroent
askedo be placed in protective custody, and that Sgt. Kerndidecall plaintiff everasking for
a keepseparate ordet

Three days later,;,oNovember 4, 20165arcia was again transferred back into plaintiff's
housing block. From November 4 until thesaulion November 23Garcia and plaintiff
coexistedwithout incident. Plaintiff testified he did not interact with Garcia at all in the ten days
before the assaulPlaintiff acknowledged dtis deposition that he did not request protective
custody during this or any othémie becausde felthe “didn’t have to. If [defendants] put the
Keep Separate on me like they were supposed towhy is there a reason to ask for me to be

moved when | wasn'’t the problem on the block?” (Adams Decl. Ex. 1 at 69).

3 Plaintiff testified hesubmitted his written request to SgKerr at the direction of WCJ'’s

wardento whom plaintiff testified helescribedis prior encounters with Garcia. According to
plaintiff, the warden responded bypressg surprise that a keegeparate order had not bee
issuedasto plaintiff and Garciasaying plaintiff and Garcia were “supposed to have a Keep
Separate,promising to “do a full investigation,” and promisipintiff, “We’re going to get it

done.” (Adams Decl. Ex. 1 at 72973The statements plaintiff attributesttee warder—whom
plaintiff, represented by counsehose not to deposeare inadmissible hearsayhe Court

therefore does not consider them for present purp&eaiNora Bevs., Inc. v. Perrier Grp. of

Am., Inc, 164 F.3d 736, 746 (2d Cir. 1998) (inadmissible evidence is not properly considered on
a motion for summary judgment




D. November 2Fight

On November 23, 201@) the minutes before Garcia’s assaplaintiff was sittingin a
hallway inthe housing blockpear arofficer’s station Garcia called plaintiff over to Garcia’s
cell and asked if plaintiff had “a problem witsarcia. (Adams Decl. Ex. &t82). Plaintiff
responded by pointing out that Garcia lhecentlystopped taking his medication and advising
Garcia to resume taking it, because Garcia “always se¢to[@dnt to target” plaintifivhen
Garcia went ofhis medicatio. (d.). Garcia replied, Well, maybe you right.” Id.). Haintiff
then returned to the officer’s station, to which CB®@lairwas assignedt the time

Plaintiff testified hethen asked to speak with C.O. Belair aledcribedo him plaintiff's
prior runrins with Garciaalleged written request to Sgt. Kerr for a kesgyparate ordegnd
previous conversations about Garcia with oiv&J officials. According to plaintiff, he told
C.O. Belair, “I've been lucky [Garcia] is stayinghis cell but who's to say what happens if he
comes out of his cell.” (Adams Decl. Ex. 1 at 84).

C.O. Belair testified he could not recall whether plaintiff told C.O. Belair aladritiif's
prior runrins with Garciaand that C.O. Belair was not awareaoly such encounteos that
Garcia hadconfronted andried to attack plaintifin June 2016. According to C.O. Beldie
had no reason to think plaintiff might be in danger, jglaghtiff never told C.O. Belair plaintiff
felt threatened bgr afraid ofGarcia.

Several minuteafter plaintiff's conversation with C.O. Belawith plaintiff still near the
officer’s station,Garcia asked tbe let out of his cell to make a phone c&llaintiff testified his
back was to Garcia’s cell at the tingdthathe did not say anything about Garcia’s request

because “[t]here was nothing more dfsesay]sic]” afterplaintiff's conversation with C.O.



Belair. (Adams Decl. Ex. 1 at 87). However, according to C.O. Belair, plaintiff himssked
[C.O. Belair] tolet Inmate Garcia out” of his cell “for a phone callld.(Ex. 4 at 25).

C.0O. Belairthen remotely opened the door to Garcia’s cell. Surveillance video of the
housing block hallway shows Garcia emerge from his cell and walk doviraliiaay,
presumably toward plaintiff and the officer’s station, before suddenly lunging andisgat
plaintiff.* (SeeAdams Decl. Ex. 6) Plaintiff testified hepunchedGarciaback and then
restrained himinjuring his wrist in the procesOfficersquickly responded and ended the
altercation.

E. Policy Governing Keefseparate Orders

Defendants submitted the affidavit of WCJ Warden Karl Vollm8eeChen Decl. Ex.
11). Warden Vollmer states the Westchester County Department of Cor(Edt@”) did not
implement an official written policy governing kespparate orders until 2018. Instead, DOC
left the decision whether to enter a kesggparate order “to the discretion of each individual
supervisor.” Id. 1 6. According to Warden Vollmer, “[tje general practice in 2016 was that
‘keep separates’ would only be ordered if two inmates got into a physical Aglta “mere
argument or dispute that did not result in antualviolence was not considered sufficient
grounds to input a ‘keepeparate’ order.” I(l.). Therecordreflects that only sergeants and

other supervisors, not correction officers, had authority to issue askeapate order.

4 Defendants do not dispute that plaintiff is the individual seen being punched in the video.
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DISCUSSION

Legal Standarsl

A. Summary Judgment

The Court must grant a motion for summary judgment if the pleadings, discovery
materials before the Court, and any affidavits show there is no genuie@stuany material
fact and it is clear the moving party is entitled to judgment as a matter of law. .R&g. R.

56(a);Celotex Corp. v. Cadttt, 477 U.S. 317, 322 (1986).

A fact is material when it “might affect the outcome of the suit under the gogerni
law. . . . Factual disputes that are irrelevant or unnecessary” are not materfalsandrnot

preclude summary judgment. Andersom.terty Lobby, Inc, 477 U.S. 242, 248 (1986)

(citation omitted).
A dispute about a material fact is genuine if there is sufficient evidencenipon a

reasonable jury could return a verdict for the non-moving p&eeAnderson v. Liberty Lobby

Inc., 477 U.S. at 248. The Court “is not to resolve disputed issues of fact but to assess whether

there are any factual issues to be tried/ilson v. Nw. Mut. Ins. Co., 625 F.3d 54, 60 (2d Cir.

2010) (quoting Knight v. U.S. Fire Ins. Co., 804 F.2d 9, 11 (2d Cir. 1986)). It is the moving

party’s burden to establish the absence of any genuine issue of materiablaski ¥. City of

Bridgeport Police Dept613 F.3d 336, 340 (2d Cir. 2010).

If the nonmoving party fails to make a suffemt showing on an essential element of his
case on which he has the burden of proof, then summary judgment is appropriate. Gefntex C

v. Catretf 477 U.S. at 322-23. If the non-moving party submits “merely colorable” evidence,

summary judgment may lgranted. Anderson v. Liberty Lobby, Inc477 U.S. at 249-50. The

non-moving party “must do more than simply show that there is some metaphysicalsitmubt a



the material facts, and may not rely on conclusory allegations or unsubstantiatddtspet

Brown v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011) (internal citations omitted). The

mere existence of a scintilla of evidence in support of the non-moving party’ ®pasiti
likewise insufficient; there must be evidence on which the jury reasonably cogdiffbfihim.

Dawson v. Countpf Westchester373 F.3d 265, 272 (2d Cir. 2004) (quoting Anderson v.

Liberty Lobby, Inc, 477 U.S. at 252).

On summary judgment, the Court construes the facts, resolves all ambiguitiegwasd dr

all permissibléeactual inferences in favor of the nomoving party. Dallas Aerospace, Inc.

v. CIS Air Corp, 352 F.3d 775, 780 (2d Cir. 2003). If there is any evidence from which a
reasonable inference could be drawn in the non-movant’s favor on the issue on whi@rgum

judgment is sought, summary judgment is improper. Sec. Ins. Co. of Hartford v. Old &omini

Freight Line, Inc.391 F.3d 77, 83 (2d Cir. 2004).

In deciding a motion for summary judgment, the Court may consider only evidatce th

would be admissibletdrial. Nora Bevs., Inc. v. Perrier Grp. of Am., Iné64 F.3d 736, 746 (2d

Cir. 1998) (citation omitted).

B. Failure to Protect a Pretrial Detainee

Failureto-protectclaims brought by pretrial detainees are analyzed under the Due
Process Clause of tli@urteenth Amendment, rather than under the Eighth Amendment. This is
because “[p]retrial detainees have not been convicted of a crime and thus ‘maypuoisbed

in any mannerneither cruelly and unusually nor otherwiseDarnell v. Piriro, 849 F.3d 17,

29 (2d Cir. 2017) (quoting Igbal v. Hasty, 490 F.3d 143, 168 (2d Cir. 2007)).
A Fourteenth Amendmeffailure-to-protectclaim arisesvhenjail officials act “with

deliberate indifference to the safety of the innfatéayes v.N.Y.C. Dept of Corr, 84 F.3d 614,




620 (2d Cir. 1996) (internal quotation and citation omitted). Sudhimmust satisfy a
objective prong and a mensaprong. First, a plaintiff mustprove “the challenged conditions
were sufficiently serious to constitute objective deprivations of the right tprdgess.” Darnell
v. Pineiro, 849 F.3d at 29. Secoagblaintiff mustshow thatdefendants acted with “at least
deliberate indifference to thehallenged conditions|d.

To satisfy theobjectiveprong, aplaintiff mustshow “that the conditions, either alone or
in combination, pose[d] an unreasonable risk of serious damage to his hBath€ll v.

Pineirqg 849 F.3d at 30 (quoting Walker v. Schult, 717 F.3d 119, 125 (2d Cir. 20I8pre is

no ‘static test’ to determine whether a deprivation is sufficiently seriosi®ad, ‘the conditions

themselves must be evaluated in light of contemporary standards of decedcy.

(quotingBlissettv. Coughlin, 66 F.3d 531, 537 (2d Cir. 1995)).tHa failureto-protect context,

“[a] substantial risk of serious harm can be demonstrated where there is evidanqrewbus
altercation between a plaintiff and an attacker, coupled with a compldia} jphaintiff

regarding the altercation or a request by [a] plaintiff to be separatadheoattacker.” Rennalls
v. Alfredo, 2015 WL 5730332, at *4 (S.D.N.Y. Sept. 30, 2Q1kiyd alteration in original)
(citationomitted). However, such a previoadtercation is sufficieninot necessaryo satisfy

the objective prong. Blake v. Kelly, 2014 WL 4230889, at *5 (S.D.N.Y. Aug. 26, 2014) (citing

Heisler v. Kralik 981 F. Supp. 830, 837 (S.D.N.Y. 1997)). Courts also recognize that “[v]erbal

threats aloa do not violate the Fourteenth Amendment ‘unless accompanied by physical force or

the present ability to effectuate the thréatvicDonald v. Smith, 2013 WL 7044723, at *9

(W.D.N.Y. Dec. 17, 2013) (quoting Jermosen v. Coughlin, 878 F. Supp. 44AN4AD(Y.

1995);Hatrris v. Lord 957 F. Supp. 471, 475 (S.D.N.Y. 1997Jhe ultimate inquiry remains

whether the plaintiff has showhata substantial risk of serious harractually existed and was

10



imminent.” SeeDouglas v. Annuci, 2017 WL 5159194t *4-5 (W.D.N.Y. Nov. 7, 2017)

(collecting cases)

The Fourteenth Amendmentisensreaprong “is definedbjectively” Darnell v.
Pineirg 849 F.3d at 35T0 satisfyit, a “pretrial detainee must prove that the defendéitial
acted intentionally . .or recklessly failed to act with reasonable care to mitigate thofisk
harm]. . . even though the defendant-official knew, or should have known,” of thedisk.
Thus, unlike the Eighth Amendment, the Fourteenth Amendment “can be violated when an
official does not have subjective awareness that the official’s acts (or onsisbave subjected
the pretrial detainee to a substantial risk of harid.”

C. Qualified Immunity

Qualifiedimmunity shields government officials whose conduct “does notataatlearly
established statutory or constitutional rights of which a reasonable person weeild ha

known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (citations omitf€dg. scope

of qualifiedimmunity is broad, and it protects “all but the plainly incompetent or those who

knowingly violate the law.”_Malley v. Briggs, 475 U.S. 335, 341 (198Befendants bear the

burden of establishingualifiedimmunity.” Garcia v. Does779 F.3d 84, 92 (2d Cir. 2015)

(internal citation omitted).

“The issueon qualifiedimmunity are: (1) whether plaintiff has shown facts making out
violation of a constitutional right; (2) if so, whether that right was ‘cleeskablished;” and (3)
even if the right was ‘clearly established,” whether it was ‘objectivelyoredse’ for the officer

to believe the conduct at issue was lawfubbnzalez v. City of Schenectady, 728 F.3d 149, 154

(2d Cir. 2013) (quoting Taravella v. Town of Wolcott, 599 F.3d 129, 133-34 (2d Cir. 2010)).
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“Dismissal on the basis ofgmalifiedimmunity defense is not appropridte@hen “there

are facts in dispute that are material to a determination of reasonalildRessn v. City of

New York, 667 F. Supp. 2d 355, 362 (S.D.N.Y. 2009)ing Thomas v. Roach, 165 F.3d 137,

143-45 (2d Cir. 1999); Lennon v. Miller, 66 F.3d 416, 421 (2d Cir. 1995)).

. Application

The Court first addressése claim againsC.O. Belair, and then addressks claim
againstSgt. Hogue an&gt.Kerr.

A. C.O. Belair

C.0. Belair arguesareasonable juror could findatplaintiff satisfies thanensrea
prong.

The Court agrees.

Plaintiff indisputably did not have a kespparate order as to Garcia when C.O. Belair let
Garcia out of his cell on November 23, 201doreover, as aon-supervisor, C.O. Belair
undisputedly lacked authority to issue one. Accordingky,summary judgment record reflects
thatC.O. Belair's decision to release Garcia from his @athplied with WCJ policyand that
C.O. Belair neither knew nor had reason to know fagrased a risk to plaintiff's safety.

The only evidence arguably to the contrarplaintiff's testimony—which the Court
mustacceptas true for purposes of this motiotkat plaintiffdescribed his prior conflicts with
Garcia to C.O. Belair shortly before C.O. Belair released Garcia freceli However, no
reasonable juror could conclude, on that basis alone, that C.O. Belair's decisiease @arcia
from his cell was intention@r reckless. Indeed, the lack of a kesgparate ordd€or any other
administrative actiomequiringplaintiff and Garcido be kept apajtsignalecthat Garcia’s

requesto exit his cell for a phone calbuldbesafely granted Absent anything mor@Jaintiff's
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expression of his own persormlief thatWCJ supervisors should have issued a lsggarate
order, after prior incidentwith Garciaof which C.O. Belair had no personal knowledge, does
not suffice to place C.O. Belairtaensreain genuine factual dispute.

Thus,as a matter of lawC.O. Belair did not act intentionally or recklesblyletting
Garcia out of his cell. Ae Courtthereforegrants C.O. Belair's motion for summary judgment.

B. Sgt. Hogue and Sqgt. Kerr

Sgt. Hogue ad Sgt. Kerr arguplaintiff fails to satisfy the objective amdensreaprongs
as a matter of law, arttlat they are entitled to summary judgmentgrounds of qualified
immunity.

The Court disagrees.

First, a reasonable juror could conctuplaintiff satisfies the objective pron@n
plaintiff's account of the June 2016 incide@grcia came within a few feet of plaintiff, assumed
a fighting stanceattempted to provoke plaintiff by pretending to lunge at $&weral times, and
thentried toforce his way through several responding officerarireffort tophysically attack
plaintiff. Plaintiff claimshethen reported the incident to Sgt. Hogue and Sgt. &msdrciting
concern for his safetaskedboth ofthem to issue a keegeparate order

Plaintiff's testimonyarguablydescribes & previous altercation” with Garctfaoupled
with a complainby plaintiff’ to prison officials or a “request. . to be separated from the

attacker.” Rennalls v. Alfredo, 2015 WL 5730332, at *4laiAtiff also arguablyattributes to

Garcia more than “[v]erbal threats alghklcDonald v. Smith, 2013 WL 7044723, at *6e

says Garcia came within three feeptdintiff in a fighting stancend thertried to attack

plaintiff through a group of correctiafficers A reasonable jurarrediting plaintiff's testimony
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couldtherefore conclude that after thene 201&onflict, Garcia presentesh actualimminent
and substantial risk of seriobharmto plaintiff's safety

Secondgenuine issues of material fact likewise preclude sumioaigment as tothe
mensreaprong. According to plaintiff, he asked Sgt. Hogue to issue a $&egr-ate order
shortly afterthe June 2016 incident. In response, plaintiff claims Sgt. Hogue cédietfpa

“Smart ass,™a tough guy” and “a killer—apparently referring to plaintiff's pendingneher
charge—and said he “believe[d] [plaintiff] could handle” Garcia on plaintiff's own. g/
Decl. Ex. 1 at 55). Assuming, as the Court mustlonmaryjudgmentthat plaintiff accurately
described this interaction, a reasonable juror could conclude Sgt. Hogue intgntional
recklesslydisregarded a serious risk to plaintiff's safety when Sgt. Hogue delaiiediff's
request for a keepeparate order

As for Sgt. Kery plaintiff claims he gave Sgt. Kerr a written statement requesting a keep
separate order after the June 2016 incident. According to plaintiff, Sgt. Kerr redognde
saying, “I'm going to take care of this, Grant. Don’t worry about it. I'm goingnake sure
there is a Keep Separate on you.” (Adams Decl. Ex. 3)atPlaintiff testified that despite this
alleged statement, Sgt. Kerr failed to issue a {sgrarate orddsut did immediately transfer
Garcia to another housing block, sugges8igy Kerrmay have perceived a threat to plaintiff’s
safety. Assuming—as the Court must at this procedural stagigat Sgt. Kerr didn factmake
this statementecognizingplaintiff’'s need for a keegeparate ordera reasonable juror could
concludeSgt. Kerts failure to issue one was reckless or intentional.

Third, the Court cannot conclu@ this stage of the casieat qualified immunity shields

Sgt. Hogue and Sgt. Keimom plaintiff's claims. Plaintiff's right todefendarg’ protection from

inmate violence was clearly established when the events giving rise to thisccasred See
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e.g, Morales v. Seltzer300 F. App’x 92, 93 (2d Cir. 2008) (summary order) (citi@gmer v.

Brennan511 U.S. 825, 837 (1994); Cuoco v. Moritsugu, 222 F.3d 99, 106 (2d Cir. 2@0@)).

the material factual disputes outlined abevemely, whetheGarcia posed an unreasonable and
serious risk to plaintiff's safetgfter the June 2016 incident, and whether Sgt. Hogue and Sgt.
Kerr told plaintiff they would issue a keegparate orderbear on th@bjectivereasonableness

of Sgt. Hogue and Sgt. Kerr's conduct. Accordingly, Sgt. Hogue and Sgt. Ketotaentitled to

gualified immunity at this timeSeeRosen v. City bNew York, 667 F. Supp. 2dt 362

(citations omitted)

For all these reasons, the Court denies summary judgment as to Sgt. Hogge Ked S

CONCLUSION

Themotion for summary judgment is GRANTHN PART and DENIED IN PART.

The Court awards summary judgment il©CBelair's favor. However, paintiff's claims
against Sgt. Hogue and Sgt. Kerr shall proceed.

The Court will hold a&case managemeobnference on August 29, 201489:30 a.m, at
which the Court will set a trialateand schedulpretrial submissions.

By August 15, 2019the parties shall submit a joint pretrial order in accordance with the
Court’s Individual Practices, Paragraph 3.A.

The Court certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appeal from this order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge v. United States, 369 U.S. 438, 444-45 (1962).
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The Clerk is instructed to terminate the motion (Doc. #arslterminatedefendant C.O.
Belair.

Dated:July 12, 2019
White Plains, NY

SO ORDERED:

Vo]

Vincent L. Briccetti
United States District Judge
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