
1 
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------------x 
LLEWELLYN S. GEORGE,  
 
     Plaintiff, 
 

- against - 
     
CHRISTOPHER ROBERTS, 
 
     Defendant. 
----------------------------------------------------------------------x 

 
 

OPINION & ORDER 
 

No. 17-CV-3684 (CS) 
 
 

 
Appearances 
David H. Chen 
Westchester County Attorney 
White Plains, New York  
Counsel for Defendant 
 
Seibel, J. 

 Before the Court is Defendant’s unopposed motion to dismiss the Amended Complaint.  

(Doc. 13.)  For the following reasons, Defendant’s motion is GRANTED. 

I. BACKGROUND 

A. Facts 

I accept as true the facts, but not the conclusions, set forth in Plaintiff’s Amended 

Complaint.  (See Doc. 12 (“AC”).)  Plaintiff Llewellyn S. George brings this suit against 

Defendant Christopher Roberts, a corrections officer at the Westchester County Department of 

Correction.  (Id. at 3.)  Plaintiff alleges that on April 25, 2017, while he was incarcerated at the 

Westchester County Jail in Valhalla, New York, Defendant Roberts conducted a disciplinary 

hearing.  (Id.)  Plaintiff was found guilty of all charges and Defendant imposed a penalty of 

thirty days of cell confinement.  (Id.)  Plaintiff alleges that he was not notified of the date and 

time of the disciplinary hearing, was not present for it, and was not provided with an explanation 
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for why he was not allowed to be present.  (Id.)  Plaintiff became aware of the hearing when he 

was served with Defendant’s disposition hours after it was held.  (Id. at 4.)  Plaintiff alleges that 

Defendant’s failure to notify him of the disciplinary hearing violated his rights under the First, 

Sixth, and Fourteenth Amendments.  (Id. at 2.) 

B. Procedural History 

Plaintiff filed his original complaint on May 15, 2017, naming the County of Westchester 

and Westchester County Department of Correction as Defendants.  (Doc. 2 at 1-2.)  In addition 

to his claim that he was not informed of the April 25, 2017 disciplinary hearing, Plaintiff also 

alleged that his constitutional rights were violated because he was not permitted to present 

evidence or witnesses at, or record, the disciplinary hearing.  (See id. at 3-4.)  On June 5, 2017, 

the Westchester County Department of Correction was dismissed as a Defendant, and service on 

the County of Westchester was ordered.  (Doc. 6.)  On June 27, 2017, the County of Westchester 

filed a letter seeking a pre-motion conference in anticipation of a motion to dismiss, (Doc. 7); 

Plaintiff responded on July 7, 2017, (Doc. 11); and both parties appeared for a pre-motion 

conference on July 12, 2017, (Minute Entry dated July 12, 2017).  At the conference, I reviewed 

Defendant’s grounds for dismissal with the parties and allowed Plaintiff the opportunity to 

amend his complaint to address the potential deficiencies in his original pleading.  (See Doc. 18.) 

On September 5, 2017, Plaintiff filed his Amended Complaint, which removed the 

County of Westchester as a Defendant and added Defendant Roberts.  (See AC.)  Plaintiff never 

obtained a summons for Roberts or served him with the Amended Complaint.  Defendant filed 

the instant motion on September 28, 2017.  (Doc. 13.)  Plaintiff failed to oppose the motion, and 

Defendant filed a reply brief on November 16, 2017.  (Doc. 19.)  Defendant argues that (1) 

Plaintiff’s claims against Roberts in his individual capacity cannot proceed because he has not 
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been served, (2) Plaintiff failed to plead a policy or custom necessary to sustain claims against 

Roberts in his official capacity, and (3) Plaintiff’s claims should be dismissed with prejudice.  

(See Docs. 14 (“D’s Mem.”), 19 (“D’s Reply”).) 

On October 4, 2017, Defendant filed a letter alerting the Court to a letter Plaintiff filed in 

other matters.  (Doc. 16.)  Plaintiff’s letter stated that he was “tending to several personal issues 

that [we]re interfering with [his] obligations to pursue” three cases, each captioned George v. 

County of Westchester et al., with docket numbers 17-CV-3632 (NSR), 17-CV-4364 (VB), and 

17-CV-4217 (VB), and requested that those cases be dismissed without prejudice.  (Id. Ex. 1 at 

1.)  Plaintiff’s letter also noted a change of address.  (See id. at 2.) 

II. LEGAL STANDARDS 

A. Federal Rule of Civil Procedure 12(b)(5) 

Pursuant to Federal Rule of Civil Procedure 12(b)(5), a defendant may move to dismiss a 

case for “insufficient service of process.”  Fed. R. Civ. P. 12(b)(5).  “The plaintiff is responsible 

for having the summons and complaint served within the time allowed by Rule 4(m) and must 

furnish the necessary copies to the person who makes service.”  Id. 4(c)(1).  Rule 4(m) requires 

that a defendant be served within ninety days or else the court must dismiss the action without 

prejudice or order that service be made within a specified time.  “When a defendant raises a Rule 

12(b)(5) challenge to the sufficiency of service of process, the plaintiff bears the burden of 

proving its adequacy.”  Mende v. Milestone Tech., Inc., 269 F. Supp. 2d 246, 251 (S.D.N.Y. 

2003) (internal quotation marks omitted).  Pro se plaintiffs are not excused from compliance 

with Rule 4.  See Meilleur v. Strong, 682 F.3d 56, 61-63 (2d Cir. 2012). 
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B. Federal Rule of Civil Procedure 12(b)(6) 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (quoting Bell Atl. Corp v. Twombly, 550 U.S. 544, 570 (2007)).  “A claim 

has facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Id.  “While a 

complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual 

allegations, a plaintiff’s obligation to provide the grounds of his entitlement to relief requires 

more than labels and conclusions, and a formulaic recitation of the elements of a cause of action 

will not do.”  Twombly, 550 U.S. at 555 (alteration, citations, and internal quotation marks 

omitted).  While Rule 8 “marks a notable and generous departure from the hyper technical, code-

pleading regime of a prior era, . . . it does not unlock the doors of discovery for a plaintiff armed 

with nothing more than conclusions.”  Iqbal, 556 U.S. at 678-79. 

In considering whether a complaint states a claim upon which relief can be granted, the 

court “begin[s] by identifying pleadings that, because they are no more than conclusions, are not 

entitled to the assumption of truth,” and then determines whether the remaining well-pleaded 

factual allegations, accepted as true, “plausibly give rise to an entitlement to relief.”  Id. at 679.  

Deciding whether a complaint states a plausible claim for relief is “a context-specific task that 

requires the reviewing court to draw on its judicial experience and common sense.”  Id.  

“[W]here the well-pleaded facts do not permit the court to infer more than the mere possibility of 

misconduct, the complaint has alleged – but it has not ‘shown’ – ‘that the pleader is entitled to 

relief.’”  Id. (alteration omitted) (quoting Fed. R. Civ. P. 8(a)(2)).  “If a complaint is sufficient to 
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state a claim on which relief can be granted, the plaintiff’s failure to respond to a Rule 12(b)(6) 

motion does not warrant dismissal.”  McCall v. Pataki, 232 F.3d 321, 323 (2d Cir. 2000). 

Complaints made by pro se plaintiffs are to be examined with “special solicitude,” 

interpreted “to raise the strongest arguments that they suggest,” Shibeshi v. City of N.Y., 475 F. 

App’x 807, 808 (2d Cir. 2012) (summary order) (emphasis and internal quotation marks 

omitted),1 and “held to less stringent standards than formal pleadings drafted by lawyers,” 

Hughes v. Rowe, 449 U.S. 5, 9 (1980) (per curiam) (internal quotation marks omitted).  

Nevertheless, “threadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice,” and district courts “cannot invent factual allegations that 

[the plaintiff] has not pled.”  Chavis v. Chappius, 618 F.3d 162, 170 (2d Cir. 2010).   

III. DISCUSSION 

A. Individual Capacity 

Defendant first argues that Plaintiff’s claims against him in his individual capacity should 

be dismissed because he was not served with the summons and complaint.  (D’s Mem. at 4-5.)  

Defendant filed his motion to dismiss only three weeks after Plaintiff filed his Amended 

Complaint naming Roberts, so at the time of the motion, the time for service had not yet run.  See 

Fed. R. Civ. P. 4(m).  As of the date of this Opinion & Order, however, the docket reflects that 

no summons for Roberts has been issued and he still has not been served.   

To sustain claims against a municipal officer in his individual capacity, a plaintiff has 

ninety days from filing the complaint to serve the summons and the complaint on the individual.  

See id.; Jones v. Westchester Cty., 182 F. Supp. 3d 134, 143 (S.D.N.Y. 2016).  Pursuant to Rule 

4(e)(2), service upon an individual must be accomplished by (1) “delivering a copy of the 

                                                 
1 Copies of all unpublished decisions cited in this Opinion & Order are attached. 
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summons and of the complaint to the individual personally,” (2) “leaving a copy of each at the 

individual’s dwelling or usual place of abode with someone of suitable age and discretion who 

resides there; or” (3) “delivering a copy of each to an agent authorized by appointment or by law 

to receive service of process.”  Fed. R. Civ. P. 4(e)(2)(A)-(C).  Rule 4(e)(1) also allows for 

service in accordance with the law of the state in which the district is located.  Under New York 

law, a plaintiff has additional options, including leaving the summons with a person of suitable 

age and discretion at the Defendant’s actual residence or place of business and following up with 

a mailing to the individual’s last known residence or actual place of business.  See N.Y. C.P.L.R. 

§ 308(2) (McKinney). 

The only proof of service in this case indicates that the former Defendant, the County of 

Westchester, was served with the original complaint at the County of Westchester Law 

Department at 148 Martine Avenue, White Plains, New York, on June 19, 2017.  (See Doc. 10.)  

Nothing in the record indicates that this is or was Roberts’s actual place of business,2 or that the 

Amended Complaint was ever served.  Nor is there any indication that Plaintiff ever requested 

that the United States Marshals Service serve Defendant, see Fed. R. Civ. P. 4(c), or requested an 

extension of time to effect service, see id. 4(m); Meilleur, 682 F.3d at 63.3  Therefore, because 

there is no proof that Plaintiff served Roberts, all claims against him in his individual capacity 

are dismissed pursuant to Rule 12(b)(5).  See Norwood v. Salvatore, No. 12-CV-1025, 2013 WL 

                                                 
2 In fact, Plaintiff’s Amended Complaint would suggest that Roberts’s actual place of business is the Westchester 
County’s Department of Correction, which is located at 10 Woods Road, Valhalla, New York.   
3 Plaintiff was aware of his obligation to ensure timely service and request an extension if necessary, because that 
requirement was explained in the Court’s Order of Service of the original complaint, (Doc. 6), and in similar orders 
issued in some of the approximately twenty other cases brought by Plaintiff in this Court, (see, e.g., Order of 
Service, George v. Cty. of Westchester, No. 17-CV-3632 (S.D.N.Y. June 7, 2017), ECF No. 6; Order of Service, 
George v. Cty. of Westchester, No. 13-CV-4511 (S.D.N.Y. Aug. 1, 2013), ECF No. 4). 
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1499599, at *4 (N.D.N.Y. Apr. 10, 2013) (dismissing claims against municipal officer in 

individual capacity for failure to serve). 

B. Official Capacity 

Defendant next seeks to dismiss the Amended Complaint against Roberts to the extent he 

is sued in his official capacity.  (D’s Mem. at 5-6.)4  Suits against a municipal officer in his 

official capacity are, “in all respects other than name, suits against a government entity.”  

Shabazz v. Coughlin, 852 F.2d 697, 700 (2d Cir. 1988); accord Rossi, 2005 U.S. Dist. LEXIS 

47198, at *26 (“Official capacity suits are effectively suits against a governmental entity.”).   

Municipalities may be sued pursuant to § 1983, Monell v. Dep’t of Soc. Servs., 436 U.S. 

658, 690 (1978), but they cannot be held liable for acts of their employees “by application of the 

doctrine of respondeat superior,” see Pembaur v. City of Cincinnati, 475 U.S. 469, 478 (1986); 

accord Bd. of County Comm’rs v. Brown, 520 U.S. 397, 403 (1997) (municipality may not be 

found liable simply because one of its employees committed a tort).  “To hold a city liable under 

§ 1983 for the unconstitutional actions of its employees, a plaintiff is required to plead and prove 

three elements:  (1) an official policy or custom that (2) causes the plaintiff to be subjected to (3) 

a denial of a constitutional right.”  Wray v. City of N.Y., 490 F.3d 189, 195 (2d Cir. 2009) 

(alteration and internal quotation marks omitted).  To allege such a policy or custom, a plaintiff 

may assert:  

(1) the existence of a formal policy officially endorsed by the municipality; (2) 
actions taken or decisions made by municipal officials with final decision making 
authority, which caused the alleged violation of plaintiff’s civil rights; (3) a practice 
so persistent and widespread that it constitutes a custom of which constructive 
knowledge can be implied on the part of the policymaking officials; or (4) a failure 

                                                 
4 It is not clear that Plaintiff intended to bring a claim against Defendant in his official capacity.  Plaintiff is seeking 
compensatory and punitive damages and addressed how Roberts was personally involved in the alleged 
constitutional violations, suggesting that Plaintiff sought to bring the claims against Roberts only in his individual 
capacity.  See Rossi v. Stevens, No. 04-CV-1836, 2005 U.S. Dist. LEXIS 47198, at *27 (S.D.N.Y. May 2, 2005).  In 
an excess of caution, however, I will address Defendant’s arguments. 
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by policymakers to properly train or supervise their subordinates, amounting to 
‘deliberate indifference’ to the rights of those who come in contact with the 
municipal employees. 

Betts v. Shearman, No. 12-CV-3195, 2013 WL 311124, at *15 (S.D.N.Y. Jan. 24, 2013) 

(emphasis in original) (internal quotation marks omitted), aff’d, 751 F.3d 78 (2d Cir. 2014). 

 Plaintiff’s Amended Complaint is devoid of facts that could plausibly support any of the 

above theories.  The sole allegations in the Amended Complaint describe Defendant Roberts’s 

conduct surrounding Plaintiff’s April 25, 2017 disciplinary hearing.  (See AC at 3-4.)  Plaintiff 

does not point to an ongoing official policy or custom that led to Defendant’s alleged failure to 

notify him of his disciplinary hearing, nor is there any indication that Roberts has final decision 

making authority.  As Defendant correctly points out, (D’s Mem. at 5-6), “a single incident 

alleged in a complaint, especially if it involved only actors below the policy-making level, does 

not suffice to show a municipal policy.”  Ricciuti v. N.Y.C. Transit Auth., 941 F.2d 119, 123 (2d 

Cir. 1991); see Plair v. City of N.Y., 789 F. Supp. 2d 459, 470 (S.D.N.Y. 2011) (collecting 

cases).  Thus, to the extent Plaintiff sought to bring his claims against Roberts in his official 

capacity, they are dismissed. 

C. Leave to Amend and Dismissal With or Without Prejudice 

Leave to amend a complaint should be freely given “when justice so requires.”  Fed. R. 

Civ. P. 15(a)(2).  It is “within the sound discretion of the district court to grant or deny leave to 

amend.”  McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 200 (2d Cir. 2007).  “Leave to 

amend, though liberally granted, may properly be denied for:  ‘undue delay, bad faith or dilatory 

motive on the part of the movant, repeated failure to cure deficiencies by amendments previously 

allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility 

of amendment, etc.’”  Ruotolo v. City of N.Y., 514 F.3d 184, 191 (2d Cir. 2008) (quoting Foman 

v. Davis, 371 U.S. 178, 182 (1962)). 
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Plaintiff has already amended once after a conference at which Defendant’s motion was 

discussed.  Plaintiff has not asked to amend again or otherwise suggested he is in possession of 

facts that would cure the deficiencies regarding the claims against Roberts in his official 

capacity.  Accordingly, the Court declines to grant leave to amend sua sponte.  See 

TechnoMarine SA v. Giftports, Inc., 758 F.3d 493, 505 (2d Cir. 2014) (plaintiff need not be given 

leave to amend if he fails to specify how amendment would cure the pleading deficiencies in his 

complaint); Gallop v. Cheney, 642 F.3d 364, 369 (2d Cir. 2011) (district court did not err in 

dismissing claim with prejudice in absence of any indication plaintiff could or would provide 

additional allegations leading to different result); see also Loreley Fin. (Jersey) No. 3 Ltd. v. 

Wells Fargo Sec., LLC, 797 F.3d 160, 190 (2d Cir. 2015) (denial of leave to amend would be 

proper where “request gives no clue as to how the complaint’s defects would be cured”) (internal 

quotation marks omitted).   

Defendant argues that Plaintiff’s Amended Complaint should be dismissed with 

prejudice, pointing to Plaintiff’s letter that he filed in other, unrelated cases, (see Doc. 16), and 

Plaintiff’s failure to fix deficiencies in his Amended Complaint as discussed at the July 12, 2017 

pre-motion conference.  (D’s Reply at 2-3.) 

First, Plaintiff’s October 2, 2017 letter should not be construed to apply here.  The letter 

refers to three specific cases and states that Plaintiff was unable to pursue “the above-referenced 

cases” due to personal issues.  (Doc. 16 Ex. 1 at 1.)  Nowhere in the letter does Plaintiff ask that 

all pending cases in which he is a plaintiff be dismissed without prejudice.   
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If it did, however, Plaintiff’s letter could be construed as a notice of dismissal under Rule 

41(a)(1) or a request to dismiss without prejudice pursuant to Rule 41(a)(2).5  Under Rule 

41(a)(1), a “plaintiff may dismiss an action without a court order by filing . . . a notice of 

dismissal before the opposing party serves either an answer or a motion for summary judgment.”  

Fed. R. Civ. P. 41(a)(1)(A).  A dismissal under that subsection is without prejudice unless stated 

otherwise.  See id. 41(a)(1)(B).  Courts have consistently held that “a motion to dismiss under 

Rule 12 does not terminate the right of dismissal by notice,” and thus a plaintiff may dismiss an 

action without a court order even if the defendant has already filed a motion to dismiss.  See 

Ardnt v. UBS AG, 342 F. Supp. 2d 132, 136 (E.D.N.Y. 2004) (alteration omitted) (collecting 

cases).  A motion to dismiss under Rule 12(b)(6) may ripen into one for summary judgment for 

purposes of Rule 41(a)(1) “when matters outside the pleading are presented to and not excluded 

by the court.”  Nat’l Cement Co. v. Mead Corp., 80 F.R.D. 703, 704 (S.D.N.Y. 1978).  But 

Defendant’s motion under Rule 12(b)(6) does not present matters outside Plaintiff’s Amended 

Complaint for consideration, and a motion to dismiss for lack of personal jurisdiction does not 

preclude dismissal without prejudice under Rule 41(a)(1).  See Plains Growers, Inc. v. Ickes-

Braun Glasshouses, Inc., 474 F.2d 250, 254 (5th Cir. 1973.)  Nor has Defendant filed an answer.  

Thus, if Plaintiff’s letter were filed in this case, I could have considered it as a notice of dismissal 

under Rule 41(a)(1), which would operate as an automatic dismissal without prejudice and with 

no conditions.  See Thorp v. Scarne, 599 F.2d 1169, 1171 n.1 (2d Cir. 1979); Horton v. Trans 

World Airlines Corp., 169 F.R.D. 11, 14-15 (E.D.N.Y. 1996). 

                                                 
5 Defendant does not specify whether Plaintiff’s letter should be viewed under Rule 41(a)(1) or Rule 41(a)(2), but 
the cases to which Defendant cites refer to Rule 41(a)(2).  (See D’s Reply at 2-3.) 
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Rule 41(a)(2) provides that, “[e]xcept as provided in Rule 41(a)(1), an action may be 

dismissed at the plaintiff’s request only by court order, on terms that the court considers proper.”  

Fed. R. Civ. P. 41(a)(2).  If I construed Plaintiff’s letter as a request to dismiss without prejudice 

pursuant to Rule 41(a)(2), as Defendant suggests, I could not grant a dismissal with prejudice.  

The Second Circuit has explicitly held that if a plaintiff moves under Rule 41(a)(2) for dismissal 

without prejudice, the Court cannot grant a dismissal with prejudice without giving the plaintiff 

“an opportunity to withdraw the motion rather than accept onerous conditions of a voluntary 

dismissal.”  Gravatt v. Columbia Univ., 845 F.2d 54, 56 (2d Cir. 1988).6  Plaintiff has been given 

no such opportunity here.7 

                                                 
6 Defendant cites two out-of-circuit district court cases for the proposition that I may dismiss with prejudice even if 
the request was to dismiss without prejudice.  (D’s Reply at 2-3 (citing Smith v. Sabol, No. 11-CV-1697, 2013 WL 
2371193 (M.D. Pa. May 30, 2013), and Bauer v. City of Rossford, No. 16-CV-722, 2017 WL 1179053 (N.D. Ohio 
Mar. 30, 2017), appeal filed, No. 17-3498 (6th Cir. 2017)).)  But the Second Circuit has given clear instructions that 
a court must grant the plaintiff the opportunity to withdraw the motion for voluntary dismissal before dismissing the 
case with prejudice.  Moreover, Defendant’s citation to Republic of Columbia v. Diageo North America, Inc., No. 
04-CV-4372, 2011 WL 4828814 (E.D.N.Y. Sept. 30, 2011), is also unpersuasive as there the merits of the plaintiff’s 
claims had been litigated, see id. at *3.  Thus, I cannot grant Defendant’s request under Rule 41(a)(2). 
7 Defendant has not made an application under Rule 41(b) to dismiss for failure to prosecute, which if granted 
would operate as a dismissal on the merits and could justify dismissal with prejudice.  Rule 41(b) states that “[i]f the 
plaintiff fails to prosecute or to comply with these rules or a court order, a defendant may move to dismiss the action 
or any claim against it.”  Fed. R. Civ. P. 41(b).  “[W]here a plaintiff has failed to take any specific and concrete 
action over a length of time,” a court may dismiss his complaint with prejudice for failure to prosecute.  West v. City 
of N.Y., 130 F.R.D. 522, 525 (S.D.N.Y. 1990).  Courts within this Circuit have found that a plaintiff’s inactivity for a 
period of six months to almost two years is sufficient to dismiss a complaint for failure to prosecute.  See id. 
(collecting cases). 

When deciding whether to dismiss a case for failure to prosecute, the Court must consider five factors:  (1) the 
duration of Plaintiff’s failure to comply with the Court’s orders, (2) whether Plaintiff was on notice that failure to 
comply would result in dismissal, (3) whether Defendant is likely to be prejudiced by further delay in the 
proceedings, (4) a balancing of the Court’s interest in managing its docket with Plaintiff’s interest in receiving a fair 
chance to be heard, and (5) whether the Court has adequately considered a sanction less drastic than dismissal.  See 
Baptiste v. Sommers, 768 F.3d 212, 216 (2d Cir. 2014).  Plaintiff has not failed to comply with any Court orders, as 
none have been issued regarding his failure to prosecute; he has only failed to oppose Defendant’s motion to 
dismiss.  Plaintiff was not on notice that failure to comply with the motion to dismiss briefing schedule would result 
in dismissal.  While Defendant would be prejudiced if Plaintiff brought an action at a later date, this case has not 
proceeded into discovery, and thus Defendant has likely expended few resources.  While Plaintiff’s history suggests 
he is cavalier in terms of judicial resources, his conduct in this case has not had a particularly deleterious effect on 
the undersigned’s docket management.  Finally, instead of dismissing Plaintiff’s claims with prejudice, I could 
dismiss without prejudice.  Thus, even if Defendant had moved under Rule 41(b), which his counsel certainly knew 
how to do if intended, dismissal with prejudice would not be appropriate. 
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Defendant also argues that dismissal should be with prejudice because Plaintiff failed to 

address in the Amended Complaint the issues discussed at the July 12, 2017 pre-motion 

conference.  (D’s Reply at 2.)  But Plaintiff in his Amended Complaint implemented most, if not 

all, of the changes suggested by Defendant and the Court.  At the pre-motion conference, I 

informed Plaintiff that some of his objections to the disciplinary hearing process likely would not 

rise to constitutional violations, and that to sue the County of Westchester, Plaintiff had to allege 

a policy, custom, or decision by a policymaker, or else he should add a different defendant.  

Plaintiff made responsive changes in his Amended Complaint.  Moreover, to the extent Plaintiff 

sought to sue Defendant Roberts in his official capacity (which I am not convinced that he did), 

Plaintiff was not told that a suit against a municipal officer in his official capacity operates as a 

claim against the municipality itself. 

Accordingly, the dismissal of the individual-capacity claims is without prejudice 

regardless of whether Plaintiff’s letter, (Doc. 16), applies here.8 

IV. CONCLUSION  

For the foregoing reasons, Defendant’s Motion to Dismiss for lack of personal 

jurisdiction is GRANTED without prejudice.  To the extent Plaintiff intended to bring a claim 

against Defendant in his official capacity, it is dismissed with prejudice.  The Clerk of Court is 

respectfully directed to terminate the pending Motion, (Doc. 13), and close the case.  The Clerk 

                                                 
8 Under Rule 4(m), “[i]f a defendant is not served within 90 days after the complaint is filed, the court – on motion 
or on its own after notice to the plaintiff – must dismiss the action without prejudice against that defendant or order 
that service be made within a specified time.”  Fed. R. Civ. P. 4(m).  Because Plaintiff has not participated in this 
case since he filed his Amended Complaint nearly six months ago, I will not sua sponte grant Plaintiff more time to 
properly serve the summons and Amended Complaint on Defendant Roberts. 
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of Court is also respectfully directed to mail a copy of this Opinion & Order, with the attached 

cases, to Plaintiff.9 

SO ORDERED 

Dated: March 26, 2018 
White Plains, New York 

 
      
      ________________________________  
                CATHY SEIBEL, U.S.D.J. 
 

 

                                                 
9 Throughout the pendency of this case, Plaintiff has had multiple addresses.  Mail was returned to the Court after it 
was sent to 86 E. Post Road, White Plains, NY 10601.  In his original and Amended Complaint, Plaintiff listed his 
address as 25 Operations Drive, Valhalla, New York 10595.  (See AC at 1.)  In his October 2, 2017 letter, Plaintiff 
lists his address as C.H.O.I.C.E., 200 E. Post Road, White Plains, New York 10601.  (See Doc. 16 Ex. 1 at 2.)  In an 
excess of caution, the Clerk of Court should mail a copy of this Opinion & Order to each of the aforementioned 
addresses. 
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Opinion

SUMMARY ORDER

**1  Appellant Shewaferaw S. Shibeshi, proceeding
pro se, appeals from the district court's judgment sua
sponte dismissing his complaint pursuant to 28 U.S.C. §
1915(e) and Fed.R.Civ.P. 12(h)(3). We assume the parties'
familiarity with the underlying facts, the procedural
history of the case, and the issues on appeal.

This Court reviews de novo both a district court's sua
sponte dismissal of a complaint pursuant to § 1915(e)(2)
for frivolity and failure to state a claim, see Giano v.
Goord, 250 F.3d 146, 149–50 (2d Cir.2001), and a district
court's dismissal of a complaint for lack of subject matter
jurisdiction, see Celestine v. Mount Vernon Neighborhood
Health Ctr., 403 F.3d 76, 79–80 (2d Cir.2005). The
complaint must plead “enough facts to state a claim to

relief that is plausible on its face.” Bell Atlantic Corp.
v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). Although all allegations contained
in the complaint are assumed to be true, this tenet is
“inapplicable to legal conclusions.” Ashcroft v. Iqbal, 556
U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009).
A claim will have “facial plausibility when the plaintiff
pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the
misconduct alleged.” Id.

Although pro se complaints must contain sufficient factual
allegations to meet the plausibility standard, the Court
will look for such allegations by reading pro se complaints
with “special solicitude” and interpreting them to raise
the “strongest arguments that they suggest.” Triestman
v. Federal Bureau of Prisons, 470 F.3d 471, 474–75
(2d Cir.2006) (per curiam) (internal quotation marks
omitted). In addition to the requirement that pro se
complaints be liberally construed, this Court has held
that district courts should generally not dismiss a pro se
complaint without granting the plaintiff leave to amend.
See Cuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir.2000).
However, leave to amend is not necessary when it would
be futile. See id. (finding leave to replead would be futile
where the complaint, even when read liberally, did not
“suggest[ ] that the plaintiff has a claim that she has
inadequately or inartfully pleaded and that she should
therefore be given a chance to reframe”).

On appeal, Shibeshi does not raise any arguments with
regard to the alleged forfeiture of his vehicle, and
he has therefore abandoned any such arguments. See
LoSacco v. City of Middletown, 71 F.3d 88, 92–93 (2d
Cir.1995). As for his remaining claims, having conducted
an independent review of the record and relevant case
law, we conclude that the district court properly dismissed
Shibeshi's complaint for substantially the reasons stated
by the district court in its well-reasoned order. Moreover,
although the district court dismissed the complaint
without providing an opportunity to amend, a de novo
review of that complaint indicates that any amendment
would have been futile.

**2  We have considered all of Shibeshi's arguments on
appeal and find them to be without merit. Accordingly,
the order of the district court is hereby AFFIRMED.
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Opinion

MEMORANDUM–DECISION AND ORDER

MAE A. D'AGOSTINO, District Judge.

INTRODUCTION

*1  The within action was commenced by unrelated
property owners in the Town of Hancock who claim
that they applied for certificates of occupancy, building
permits and other certificates/permits from defendants.
Plaintiffs commenced this action pursuant to 42 U.S.C. §
1983 alleging that defendants violated of their Fourteenth
Amendment rights to substantive due process and equal
protection. The Norwood plaintiffs also assert a cause
of action for declaratory relief seeking a building permit
and certificate of occupancy. The Orlowski plaintiffs
also assert malicious prosecution claims. Presently before
the Court is defendants' motion to dismiss plaintiffs'
complaint pursuant to Fed.R.Civ.P. 12(b)(5) and 12(b)
(6). (Dkt. No. 8). Plaintiffs have opposed the motion.
(Dkt. No. 12).

COMPLAINT 1

The Norwood Plaintiffs
In 1988, plaintiffs Douglas Norwood, III, Leeann
Norwood and D.N. (“the Norwood plaintiffs”) purchased
real property, with a home, in the Town of Hancock.
In May 2009, the Norwood plaintiffs' home on said
property was completely destroyed as a result of a fire.
In July 2009, the Norwood plaintiffs contacted defendant
Michael Salvatore (“Salvatore”), the Town of Hancock
Code Enforcement Officer (“CEO”), to apply for a
building permit on said property. Salvatore stated that he
would visit the premises and then advise the Norwood
plaintiffs how to proceed. During the visit, Salvatore
told the Norwood plaintiffs that they needed to perform
“prep” work before a building permit could be issued.
Salvatore demanded a set of plans for the proposed
work, an elevation certificate and engineering plans.
Salvatore also directed the Norwood plaintiffs to install
concrete footings and piers with steel reinforcements.
After the piers were installed, Norwood plaintiffs installed
the floor plan to stabilize the concrete piers. Salvatore
then insisted upon the installation of flooding vents,
which required alterations to some previous work. The
Norwood plaintiffs completed all the aforementioned
work pursuant to Salvatore's direction and repeatedly
asked for the building permit. Salvatore stated that the
permit would be issued when “prep” work was completed.

On September 15, 2009, Salvatore arrived at the property
for one of many inspections and issued additional
demands for “prep” work. The Norwood plaintiffs claim
that Salvatore raised his voice, in the presence of their
fourteen year old son, and allegedly stated, “you really
do not want to rebuild at this location, because Angelo
Valenti is going to have niggers and spics moving
across the street”. The Norwood plaintiffs contend that
Salvatore also yelled, “niggers and spics will be using all
the units that Angelo Valenti was planning to install”.

In September 2009, after all of the “prep” work was
complete, Salvatore told the Norwood plaintiffs to halt
construction and stated that he would not issue a building
permit or certificate of occupancy.

Orlowski Plaintiffs
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*2  In March 2009, Lena Orlowski contacted Salvatore,
via telephone, about moving a manufactured home from
one location on their property to another. The Orlowski
plaintiffs initiated contact to determine whether a building
permit from the Town of Hancock was necessary to
relocate the home. Salvatore told Orlowski that if the
home was being relocated without being re-occupied or
connected to utilities then no building permit would be
necessary. A few months later, the Orlowski plaintiffs
relocated the home and Salvatore approved the new
location.

In April 2010, the Orlowski plaintiffs received a letter
from Salvatore warning that the relocation of the home
violated the Town of Hancock Local Law # 1, Subdivision

A, “Building without a Permit”. 2  Salvatore allegedly
threatened to fine the Orlowski plaintiffs $1,000.00
per day if the home was not moved. Upon receiving
the correspondence, the Orlowski plaintiffs confronted
Salvatore at the Town of Hancock Building Department
and demanded an explanation. Salvatore responded by
saying, “I don't remember speaking to you by phone” and
asked “do you have anything in writing”. The Orlowski
plaintiffs indicated they did not and Salvatore responded,
“then that's too bad”.

In April 2010, the Orlowski plaintiffs received an
appearance ticket charging them with Building without a
Permit. During a September 2010 court appearance, The
Orlowski plaintiffs indicated to Salvatore that the same
requirements did not apply to their neighbor, Joel May,
who installed a manufactured home without a building
permit in 2008, connected it to utilities and has occupied
it ever since without a certificate of occupancy. Salvatore
did not respond. The Orlowski plaintiffs refused to pay the
$600 fine and requested a trial date. On October 25, 2010,
the Orlowski plaintiffs were found not guilty after trial.

On November 16, 2010, Orlowski plaintiffs again received
a letter from Salavatore stating that the relocation of the
home constituted a violation of the Town of Hancock
Local Law # 1 and threatened to fine Orlowski plaintiffs

up to $1,000.00 per day. 3  The Orlowski plaintiffs
dismantled and disposed of the manufactured home.

On June 22, 2012, plaintiffs filed the within action and
asserted claims against Salvatore in both his individual
and official capacities. On October 2, 2012, plaintiffs
served the complaint on the Town Clerk at Town Hall,

Melody Oliver, at 661 West Main Street, in the Village
of Hancock. On October 23, 2012, defendants filed
the within motion to dismiss plaintiffs's complaint, in
its entirety based upon insufficient service or, in the
alternative, for failure to state a claim.

DISCUSSION

I. DEFENDANTS' MOTION TO DISMISS UNDER
12(B)(5)
When a defendant moves to dismiss the complaint
under Rules 12(b) (5) and 12(b)(6), the court must
address the issue of proper service before the alleged
failure to state a claim. Schwasnick v. Fields, 2010 WL
2679935, at *2 (E.D.N.Y.2010). In considering a Rule
12(b)(5) motion to dismiss for insufficient service of
process, the court “must look to matters outside the
complaint to determine whether it has jurisdiction.” Allen
v. Nassau Cnty. Executive Office, 2011 WL 1061019, at *4
(E.D.N.Y.2011). “[W]hen a defendant moves to dismiss
under rule 12(b)(5), the plaintiff bears the burden of
proving adequate service.” Id. (citations omitted).

*3  On June 22, 2012, plaintiffs filed the complaint in
this Court. (Dkt. No. 1). On October 18, 2012, plaintiffs
filed Proof of Service with this Court indicating that the
summons for the Town of Hancock and Salvatore had
been served upon Melody Oliver, Town Clerk for the
Town of Hancock on October 2, 2012. (Dkt. No. 7).
Defendants move to dismiss plaintiffs' complaint arguing
that Salvatore and the Town of Hancock were not timely
served within 60 days of the filing of the complaint, in
accordance with this Court's Local Rules. In addition,
defendant Salvatore argues that service was insufficient
because he did not receive a mailed copy of the complaint.
Plaintiffs do not offer any evidence or argument in
opposition but request that, should the Court agree with
defendants, that plaintiffs be granted additional time to
re-serve defendants. See Dkt. No. 12, p. 5.

A. Town of Hancock
Rule 4(m) of the Federal Rules of Civil Procedure
provides, in pertinent part, as follows:

If a defendant is not served within
120 days after the complaint is filed,
the court-on motion on its own after
notice to the plaintiff-must dismiss
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the action without prejudice against
that defendant or order that service
be made within a specified time. But
if the plaintiff shows good cause for
the failure, the court must extend the
time for service for an appropriate
period.

Fed.R.Civ.P. 4(m).

Local Rule 4.1(b) requires “service of process upon all
defendants within sixty (60) days of the filing of the
complaint. This expedited service is necessary to ensure
adequate time for pretrial discovery and motion practice.
In no event shall service of process be completed after the
time specified in Fed.R.Civ.P. 4.” N.D.N.Y. L.R. 4.1(b);
see also New York State Teamsters Council Health and
Hosp. Fund v. C & D Specialized Transp., Inc., 1995 WL
79176, at *1 (N.D.N.Y.1995) (Local Rule 4.1(b) requires
service of process preferably within 60 days from the date
the complaint is filed with the clerk of the court, but in any
case within the time allowed by Fed.R.Civ.P. 4).

Here, the Town of Hancock was served, via the Town
Clerk, on October 2, 2012. While this was not within
the 60 day time period set forth in Local Rule 4.1(b),
service was effectuated within 120 days as provided in
Fed.R.Civ.P. 4(m). Defendants do not claim that Melody
Oliver was not authorized to accept service on behalf
of the Town. While plaintiffs failed to complete service
within 60 days after filing the complaint, in violation of
the local rules, plaintiffs completed service within 120
days of when the complaint was filed and established
personal jurisdiction over the Town of Hancock. See
Edsell v. Indep. Freightway, Inc., 1995 WL 375827, at
*3 (N.D.N.Y.1995). Accordingly, defendants' motion to
dismiss the complaint against the Town of Hancock based
upon insufficient service is denied.

B. Salvatore 4

1. Official Capacity
Service of process upon a municipal office is governed by
Federal Rule of Civil Procedure 4(j)(2) which states that
service may be completed by: “(A) delivering a copy of the
summons and the complaint to its chief executive officer;
or (B) serving a copy of each in the manner prescribed by
that state's law for serving a summons or like process on
such a defendant.” Fed.R.Civ.P. 4(j)(2).

*4  C.P.L.R. § 307(2), provides that:

Personal service on a state officer
sued solely in an official capacity or
state agency, which shall be required
to obtain personal jurisdiction over
such an officer or agency, shall be
made by 1) delivering the summons
to such officer or to the chief
executive officer of such agency or
to a person designated by such
chief executive officer to receive
service, or (2) by mailing the
summons by certified mail, return
receipt requested, to such officer
or to the chief executive officer
of such agency, and by personal
service upon the state in the manner
provided by subdivision one of this
section.

Service on a town board or town supervisor is sufficient
where the pleadings are left with the town clerk.
Schwasnick, 2010 WL 2679935, at *3 (citing Contento
v. Veteran, 1981 LEXIS 13478, at *3 (S.D.N.Y.1981)
(finding that serving the town clerk on behalf of town
board members and the town supervisor in their personal
capacities was only insufficient because the plaintiff did
not mail a copy to the defendant after personal service));
see also Wendell v. N.Y. State Ins. Dep't, 2007 LEXIS
62314 *10–12 (E.D.N.Y.2007) (sufficiency of service on
Superintendent in his individual capacity determined
under Rule 4(e) and C.P.L. R. 308, in his official capacity
under Rule 4(j)(2) and C.P.L.R. 307).

Based upon the record herein, service upon Melody
Oliver, on behalf of Salvatore in his official capacity, is
sufficient.

2. Individual Capacity
Service of process upon an individual within a judicial
district of the United States is governed by Rule 4(e) which
states that service may be completed by:

(1) following state law for serving a summons in an
action brought in courts of general jurisdiction in the
state where the district court is located or where service
is made; or
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(2) doing any of the following:

(A) delivering a copy of the summons and of the
complaint to the individual personally;

(B) leaving a copy of each at the individual's dwelling or
usual place of abode with someone of suitable age and
discretion who resides there; or

(C) delivering a copy of each to an agent authorized by
appointment or by law to receive service of process.

Fed.R.Civ.P. 4(e).

Pursuant to N.Y.C.P.L.R. § 308(2), service of process on
an individual is sufficient where the summons is left with
a “person of suitable age and discretion at the actual place
of business” and mailing a copy to the same. Serving
the Town Clerk on behalf of the Town Supervisor in
his individual capacity is insufficient if the plaintiff does
not mail copy after personal service. See Allen, 2011 WL
1061019, at *4 (collecting cases).

Without evidence indicating that the summons and
complaint were also mailed to Salvatore, the claims
against Salvatore, in his individual capacity, must be
dismissed. The record contains no proof of service
indicating that Salvatore was personally served the
summons and complaint within the 120–day statutory
window of Rule 4(m). Moreover, there is no proof of
mailing. Therefore, plaintiffs claims against Salvatore,
in his individual capacity, must be dismissed. See
Polite v. Town of Clarkstown, 60 F.Supp.2d 214, 216
(S.D.N.Y.1999).

C. Request for Additional Time
*5  Good cause to excuse deficient service generally

requires proof of “exceptional circumstances” that were
“beyond [the plaintiff's] control.” Weston Funding, LLC
v. Consorcio G Grupo Dina, S.A. de C.V., 451 F.Supp.2d
585, 591 (S.D.N.Y.2006). In order to establish good cause
for an extension of time for service a plaintiff must show
“reasonably diligent efforts” to serve defendants within
the allotted time frame. Forte v. Lutheran Augustana
Extended Care and Rehab. Ctr., 2009 WL 4722325, at *3
(E.D.N.Y.2009) (citations omitted).

In this matter, plaintiffs have failed to establish set forth
any argument to establish “good cause” with respect to

the efforts to serve Salvatore as an individual. Plaintiffs
allege that their agent was “told by Melody Oliver that
she was authorized to accept service”. There is no affidavit
in the record from the process server attesting to this
conversation. And even so, plaintiffs have not explained
their failure to comply with § 308 or their failure to
make additional efforts to serve Salvatore in his individual
capacity. Thus, plaintiffs' request for an extension of time
to re-serve Salvatore is denied.

II. DEFENDANTS' MOTION TO DISMISS UNDER
12(B)(6)

A. STANDARD
A motion to dismiss for failure to state a claim pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure
tests the legal sufficiency of the party's claim for relief
and pleadings without considering the substantive merits
of the case. Global Network Commc'ns v. City of New
York, 458 F.3d 150, 155 (2d Cir.2006); Patane v. Clark,
508 F.3d 106, 111–12 (2d Cir.2007). In considering the
legal sufficiency, a court must accept as true all well-
pleaded facts in the pleading and draw all reasonable
inferences in the pleader's favor. See ATSI Commc'ns, Inc.
v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d Cir.2007) (citation
omitted). This presumption of truth, however, does not
extend to legal conclusions. See Ashcroft v. Iqbal, 556 U.S.
662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) (citation
omitted). “Generally, consideration of a motion to dismiss
under Rule 12(b)(6) is limited to consideration of the
complaint itself” unless all parties are given a reasonable
opportunity to submit extrinsic evidence. Faulkner v. Beer,
463 F.3d 130, 134 (2d Cir.2006). In ruling on a motion
to dismiss pursuant to Rule 12(b)(6), a district court
generally must confine itself to the four corners of the
complaint and look only to the allegations contained
therein. Robinson v. Town of Kent, N.Y., No. 11 Civ. 2875,
2012 WL 3024766, at *3–4 (S.D.N.Y.2012) (citing Roth v.
Jennings, 489 F.3d 499, 509 (2d Cir.2007)).

To survive a motion to dismiss, a party need only plead “a
short and plain statement of the claim,” see Fed.R.Civ.P.
8(a) (2), with sufficient facts “to ‘sho[w] that the pleader
is entitled to relief[.]’ “ Bell Atl. Corp. v. Twombly, 550
U.S. 544, 557, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)
(quotation omitted). Under this standard, the pleading's
“[f]actual allegations must be enough to raise a right of
relief above the speculative level,” see id. at 555 (citation
omitted), and present claims that are “plausible on [their]
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face.” Id. at 570. “The plausibility standard is not akin to
a ‘probability requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully.”
Iqbal, 556 U.S. at 678 (citation omitted). “Where a
complaint pleads facts that are ‘merely consistent with’
a defendant's liability, it ‘stops short of the line between
possibility and plausibility of entitlement to relief.’ “ Id.
(quoting Twombly, 550 U.S. at 557). Ultimately, “when
the allegations in a complaint, however true, could not
raise a claim of entitlement to relief,” Twombly, 550 U.S.
at 558, or where a plaintiff has “not nudged [its] claims
across the line from conceivable to plausible, the [ ]
complaint must be dismissed[.]” Id. at 570.

*6  The Second Circuit has held that, on a motion to
dismiss, a court may consider “documents attached to
the complaint as an exhibit or incorporated in it by
reference, ... matters of which judicial notice may be
taken, or ... documents either in plaintiffs' possession or of
which plaintiffs had knowledge and relied on in bringing
suit.” Brass v. Am. Film Tech. Inc., 987 F.2d 142, 150
(2d Cir.1993). The Second Circuit has clarified, however,
that “[b]ecause this standard has been misinterpreted on
occasion, we reiterate ... that a plaintiff's reliance on the
terms and effect of a document in drafting the complaint
is a necessary prerequisite to the court's consideration
of the document on a dismissal motion; mere notice or
possession is not enough.” Chambers v. Time Warner, Inc.,
282 F.3d 147, 153 (2d Cir.2002) (citation and footnote

omitted). 5

B. Substantive Due Process Claims
The Fourteenth Amendment provides, in relevant part,
that “[n]o state shall ... deprive any person of life, liberty,
or property, without due process of law.” U.S. Const.
amend. XIV, § 1. In order to demonstrate a violation
of either substantive or procedural due process rights,
the plaintiff must first demonstrate the possession of a
federally protected property right to the relief sought.
Puckett v. City of Glen Cove, 631 F.Supp.2d 226, 236
(E.D.N.Y.2009) (citing Lisa's Party City, Inc. v. Town of
Henrietta, 185 F.3d 12, 16 (2d Cir.1999)). To establish
a substantive due process violation, a plaintiff must
demonstrate that: (1) there is a valid property interest;
and (2) defendants infringed on that property right in an
arbitrary or irrational manner. Cine SK8, Inc. v. Town of
Henrietta, 507 F.3d 778, 784 (2d Cir.2007).

Property interests “are created and their dimensions are
defined by existing rules or understandings that stem
from an independent source such as state law-rules
or understandings that secure certain benefits and that
support claims of entitlement to those benefits.” Bd. of
Regents of State Coll. v. Roth, 408 U.S. 564, 577, 92 S.Ct.
2701, 33 L.Ed.2d 548 (1972) (holding that the plaintiff
must have more than a unilateral expectation; the plaintiff
must have a legitimate claim of entitlement to the benefit).
“In order for an interest in a particular land-use benefit
to qualify as a property interest for the purposes of the ...
due process clause[,] a landowner must show a ‘clear
entitlement’ to that benefit.” Natale v. Town of Ridgefield,
170 F.3d 258, 263–64 (2d Cir.1999). “This inquiry stems
from the view that a property interest can sometimes exist
in what is sought—in addition to the property interest that
exists in what is owned—provided there is a ‘legitimate
claim of entitlement’ to the benefit in question.” Zahra v.
Town of Southold, 48 F.3d 674, 679–80 (2d Cir.1995.

“[I]n order to establish a federally protectable property
interest in a state or local permit for which a plaintiff
has applied, the plaintiff must show that, at the time the
permit was denied, there was no uncertainty regarding
his entitlement to it under applicable state or local law,
and the issuing authority had no discretion to withhold it
in his particular case.” See id. at 263 n. 1. “The analysis
focuses on the extent to which the deciding authority may
exercise discretion in arriving at a decision, rather than
on an estimate of the probability that the authority will
make a specific decision. Zahra, 48 F.3d at 679–80; see also
Walz v. Town of Smithtown, 46 F.3d 162, 168 (2d Cir.1995)
(homeowner had property interest in an excavation permit
because superintendent of highways had no discretion to
decline to issue it if the application stated the nature,
location, extent and purpose of the proposed excavations).

*7  Defendants argue that the denial of an application
for permission to develop property does not implicate
a vested property interest if the government has the
authority to grant or deny the application. Defendants
claim that Local Law # 1 affords the Code Enforcement
Officer discretion in deciding whether to issue building
permits. Defendants further argue that even assuming
plaintiffs properly plead a vested property interest,
plaintiffs' substantive due process claims are subject to
dismissal because the complaint does not allege egregious
and arbitrary conduct. Defendants set forth different
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arguments in support of dismissal of Norwoods' and
Orlowskis' portions of the complaint.

1. Local Law # 1
The relevant law in this matter is Local Law # 1 formally
entitled, “A Local Law Providing for the Administration
and Enforcement of the New York State Uniform Fire
Prevention and Building Code”. The relevant portions
provide:

Section 3. Code Enforcement Officer and Inspectors

(a) The office of Code Enforcement Officer is
hereby created. The Code Enforcement Officer shall
administer and enforce all the provisions of the
Uniform Code, the Energy Code and this local
law. The Code Enforcement Officer shall have the
following powers and duties:

(1) to receive, review and approve or disapprove
applications for Building Permits [ ... ]

Section 4.

(a) Building Permits Required. Except as otherwise
provided in subdivision (b) of this section, a Building
Permit shall be required for any work which must
conform to the Uniform Code and/or the Energy
Code, including, but not limited to, the construction,
enlargement, improvement, removal, relocation or
demolition of any building or structure or any
portion thereof, and the installation of a solid fuel
burning heating appliance, chimney or flue in any
dwelling unit. No person shall commence any work
for which a Building Permit is required without first
having obtained a Building Permit from the Code
Enforcement Officer.

(f) Issuance of Building Permits. An application for
a Building Permit shall be examined to ascertain
whether the proposed work is in compliance with the
applicable requirements of the Uniform Code and
Energy Code. The Code Enforcement Officer shall
issue a Building Permit if the proposed work is in
compliance with the applicable requirements of the
Uniform Code and Energy Code.

2. Norwood Plaintiffs

The Norwood plaintiffs argue that Salvatore directed
them to expend monies before even accepting the
application for the building permit. The Norwood
plaintiffs argue that this demand is in contravention of
Local Law # 1 because the CEO is not empowered with the
authority to refuse to accept the application for a permit.
In response, defendants argue that it is “indisputable that
on November 24, 2008, plaintiffs Norwood submitted a
signed building permit application to the Town and paid

the required fee”. 6  Defendants claim that upon receipt of
that application, Salvatore had broad discretion to review
and approve or disapprove the application.

*8  In a case involving a similar code provision, the
district court in the Eastern District, held that the
plaintiff sufficiently plead a property interest in obtaining
a building permit. In Hampton Bays Connections, Inc.
v. Duffy, 127 F.Supp.2d 364, 378 (E.D.N.Y.2001), the
plaintiffs claimed that the defendants deprived them
of their substantive due process rights by arbitrarily
denying land use permits including an application for a
building permit for the construction of a McDonald's.
The applicable code provided, “[a]ny person wishing to
construct a building must obtain a building permit from
the Building Inspector”. The Court cited to the relevant
portions of the Town Code:

the Town Code does state that after receiving the
application, the Building Inspector “shall examine
the premises for which” the application has been
received “for the purpose of ensuring compliance with
laws, ordinances and regulations governing building
construction”, shall examine the application, as well as
the plans, specifications and documents filed therewith,
shall refer the application to the Town Director of
Natural Resources, who will determine whether an
additional permit is necessary for construction in
a Wetlands area, and shall issue a building permit
upon approval of the application. If the application,
together with plans, specifications and other documents
filed therewith, describes proposed work which does
not conform to all of the requirements of the
applicable building regulations, the building official
shall disapprove the same.

Id. at 379 (internal citations omitted).

The Court found that, “[t]he Town Code does not
explicitly set forth whether the Building Inspector must
approve certain applications, whether he may deny
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an application, or the circumstances under which the
Building Inspector will approve or deny an application.”
Id.

The Court held:

Given these provisions of the Town
Code, the Court finds that the
Building Inspector has very little
discretion when deciding whether
a permit should issue. Rather,
the Town Code indicates that if
the application meets all relevant
regulations and ordinances, then the
Building Inspector shall approve the
application and issue the permit.

The Court acknowledge that, “later in the litigation,
it may become clear that the Building Inspector does
exercise his discretion when he applies the relevant
building ordinances and regulations to a particular
application”. Id. However, the Court concluded, “at this
early stage in the litigation, without information regarding
the types of ordinances and regulations that are applicable
to this case and the manner in which they are examined,
the Court finds that the Building Inspector does not retain
sufficient discretion to defeat the plaintiffs' substantive
due process claim.” Id. (citing inter alia RRI Realty
Corp. v. Inc. Vill. of Southampton, 870 F.2d 911, 918 (2d
Cir.1985)).

Viewing the evidence in a light most favorable to plaintiff,
as the Court must do on a motion to dismiss, the Court
finds that the Local Law does not provide the CEO
with the discretion to direct that “prep” work must be
performed prior to the issuance of a building permit.
Moreover, pursuant to Section 4(f), the CEO is not
vested with broad discretionary authority to grant or
deny a permit or application. Section (f) clearly provides
that a permit shall be issued if the proposed work is in
compliance with the applicable codes. Here, the record
does not contain any information relevant to the issue
of whether Norwood plaintiffs' application or proposed
work complied with the Uniform or Energy Code.

*9  In cases where courts have found that the plaintiff
does not possess a property interest in a permit, those
cases involved distinguishable codes and regulations that
provided the governmental body with broad discretion

over whether a permit was granted. See A.B. C. Home
Furnishings, Inc. v. Town of East Hampton, 947 F.Supp.
635, 645 (E.D.N.Y.1996) (both the Town Code, and
the permit application expressly provide that the permit
“may” be revoked under certain circumstances and
according to the permit application signed by the plaintiff,
without notice or a hearing, providing the defendants
with sufficient discretion in the determination as to
whether to revoke a permit to defeat ABC's claim of a
property interest); see also Application/Action of 89 JPS,
L.L.C. v. Joint Vill. of Lake Placid and Town of N. Elba
Review Bd., 2011 WL 4344020, at *15 (N.D.N.Y.2011)
(pursuant to the Land Use Code at issue, the defendant
had the discretion to “approve, approve with stipulated
conditions, modification or disapprove any application”
presented); see also Quick Cash of Westchester Ave.
LLC v. Vill. of Port Chester, 2013 WL 135216, at *11
(S.D.N.Y.2013) (the plain language of the statute gives
discretion to the mayor or local licensing authority to
grant the license “as he shall deem proper,” and to
limit licenses to those who meet the standard of “good
character.”). In this matter, Local Law # 1 does not
contain such broad discretionary language.

The Court has reviewed the cases cited by defendants
in support of the motion to dismiss and notes that
those cases involved motions for summary judgment or
motions after a jury trial. See RRI, 870 F.2d 911; see
also Tomlins v. Vill. of Wappinger Falls, 812 F.Supp.2d
357, 368 (S.D.N.Y.2001). Applying Hampton Bay to the
facts at hand, at this stage of the litigation, the Norwood
plaintiffs have adequately plead a property interest in the
building permit.

To meet the second prong, plaintiff must establish that
the government action transgresses “the outer limit”
of legitimate government action and that the officials
actions were “shocking, abusive, capricious or arbitrary”.
Cathedral Church of the Intercessor v. Inc. Vill. of
Malverne, 353 F.Supp.2d 375, 385 (E.D.N.Y.2005).

Here, plaintiffs allege that Salvatore willfully, maliciously,
selectively, wrongfully and intentionally denied them
the ability to rebuild their home. Plaintiffs assert that
defendants acted “in an arbitrary and irrational manner”
and issued “onerous and unreasonable demands”
directing plaintiffs to “perform unnecessary work, which
wrongfully depleted the funds that were available to
plaintiffs to complete the reconstruction of their home”.
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Plaintiffs contend that the demands were made for
the purposes of “supporting a racist agenda and ‘de
facto’ zoning scheme designed to exclude minorities from
residing in the Town of Hancock”.

Taking all of the plaintiffs' allegations together and
viewing them in the light most favorable to the plaintiff,
the Court finds that the Norwood plaintiffs have
sufficiently stated an arbitrary denial and a substantive
due process claim with respect to the denial of the building
permit.

3. Orlowski Plaintiffs
*10  The Orlowski plaintiffs claim that they “clearly

had a property interest in their manufactured home”.
Defendants argue that the issue is not whether they had
a property interest in the manufactured home, but rather,
whether they had a property interest in the location of the
home.

While not discussed by either party, the ripeness doctrine
precludes the Orlowski plaintiffs from seeking review in
this Court. Land use challenges, whether pursued as a
takings claim under the Fifth Amendment or as violations
of equal protection or due process, are subject to the
ripeness requirement articulated in Williamson County
Reg'l Planning Comm'n v. Hamilton Bank, 473 U.S. 172,
105 S.Ct. 3108, 87 L.Ed.2d 126 (1985), which states
that a land use challenge is not ripe for judicial review
until the government entity charged with implementing
the relevant regulations has reached a “final decision”
regarding their application to the property at issue.
Lost Trail LLC v. Town of Weston, 289 F. App'x
443, 444 (2d Cir.2008). Where there has been no final,
definitive decision alleged either in the complaint or
in plaintiffs' opposition papers that prohibited plaintiffs
from developing and using the property, there is no
constitutional violation. See Grossi v. City of New York,
2009 WL 4456307, at *5 (E.D.N.Y.2009) (the plaintiff
failed to complete the paperwork and file the application
with the appropriate offices) (citing Goldfine v. Kelly, 80
F.Supp.2d 153, 160 (S.D.N.Y.2000) (“Informal efforts to
gain approval for land development are insufficient, by
themselves, to constitute final government action.”)).

In this matter, the Orlowski plaintiffs do not allege
that they applied for a building permit to move their
home, nor do they allege that they were denied the
right to file any such application. At best, the Orlowski

plaintiffs “informally” discussed whether they needed to
apply for a permit with Salvatore. Defendants were not
presented with an application and thus, made no decision
regarding any building permit application. Consequently,
the Orlowski plaintiffs claims are not ripe for review. See
Homefront Org., Inc. v. Motz, 570 F.Supp.2d 398, 406–11
(E.D.N.Y.2008) (finding claims not ripe for review when
“plaintiffs cannot even argue that they made, and were

denied, a meaningful application”). 7  Defendants' motion
to dismiss the Orlowski plaintiffs' substantive due process
claims is granted.

C. Equal Protection Claims
The Equal Protection Clause of the Fourteenth
Amendment commands that no State shall ‘deny to
any person within its jurisdiction the equal protection
of the laws,’ which is essentially a direction that all
persons similarly situated should be treated alike.” City
of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439,
105 S.Ct. 3249, 87 L.Ed.2d 313 (1985). To prevail on
an equal protection claim based on a theory of selective
enforcement, plaintiffs must show both (1) that they were
treated differently from other similarly situated businesses
and (2) that “such differential treatment was based on
impermissible considerations such as race, religion, intent
to inhibit or punish the exercise of constitutional rights,
or malicious or bad faith intent to injure a person.”
Cine SK8, Inc., 507 F.3d at 790. Where plaintiffs merely
alleged less favorable treatment than “similarly situated”,
plaintiffs fail to state viable equal protection claim. Ruston
v. Town Bd. for the Town of Skaneateles, 610 F.3d 55, 59
(2d Cir.2010). In order to prevail, plaintiffs must allege
facts plausibly indicating that the defendants would have
enforced similar regulations when faced with the request
of another resident whose situation was similar to the
plaintiffs. Nemeth v. Vill. of Hancock, 2011 WL 56063,
at *6 (N.D.N.Y.2011). At the motion to dismiss stage,
a court must determine whether, based on a plaintiff's
allegations in the complaint, it is plausible that a jury
could ultimately determine that the comparators are
similarly situated. Thus, “[w]ell-pled facts showing that
the plaintiff has been treated differently from others
similarly situated remains an essential component of
such a claim [and][c]onclusory allegations of selective
treatment are insufficient to state an equal protection
claim.” Mosdos Chofetz Chaim, Inc. v. Vill. of Wesley
Hills, 815 F.Supp.2d 679, 698 (S.D.N.Y.2011).
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1. Norwood plaintiffs
*11  Defendants argue that plaintiffs complaint fails to

allege an equal protection claim because they failed to
plead that they were treated differently from similarly
situated individuals. Defendants claim that the Norwood
plaintiffs failed to identify any such similarly situated
individual and only identified Joel May in response to
the within motion. Moreover, defendants claim that even
assuming that plaintiffs' allegations are deemed true as to
May, plaintiffs fail to allege a sufficient degree of similarity
to sustain a cause of action.

In the complaint, the Norwood plaintiffs allege that they
have been deprived of equal protection:

Compared with other similar
situations involving other property
owners in the Town of Hancock,
plaintiffs Norwood have been
adversely selectively treated.

The Norwood plaintiffs' portion of the complaint does
not refer to Joel May. Because “[t]he totality of
[p]laintiffs' allegations regarding[their] Equal Protection
claim is a conclusory assertion, without any detail”,
the claim is subject to dismissal. See Dellutri v. Vill.
of Elmsford, 2012 WL 4473268, at *15 (S.D.N.Y.2012)
(the plaintiff alleged that the defendant differed in its
“treatment to other similarly situated property owners.”).
In plaintiffs' opposition to the within motion, counsel
states, “[p]laintiffs Norwood were treated differently from
the Mays, who are similarly situated in that they won
property in the same local jurisdiction”. Even assuming
the Court accepted the assertions regarding Mr. May
contained in the Norwood plaintiffs' opposition to this
motion, plaintiffs allegations, are insufficient. Plaintiffs do
not allege Joel May or the Mays applied for, and were
denied, a building permit, under similar circumstances.
Possible comparators for the treatment alleged by the
plaintiffs herein may be other residents who applied for
permits and whose complaints were treated differently,
but the Norwood plaintiffs do not identify any such
people or allege their existence. See Caldarola v. Town of
Smithtown, 2010 WL 6442698, at *9 (E.D.N.Y.2010). The
Norwood plaintiffs fail to allege that defendants permitted
other landowners with substantially similar properties to
develop their land without the need for “prep work”
prior to receiving a building permit. Plaintiffs' conclusory
statements that defendants acted maliciously and with an

intent to harm plaintiffs fail as a matter of law. See Grossi,
2009 WL 4456307, at *9.

Based upon the complaint, even viewing the evidence in
a light most favorable to the Norwood plaintiffs, the
Court finds that the Norwood plaintiffs have failed to
sufficiently allege that they were similarly situated to any
property owner.

2. Orlowski plaintiffs
In the complaint, the Orlowski plaintiffs allege:

At this Court appearance, the plaintiffs Orlowski
indicated to defendant Salvatore that the same onerous
requirements did not apply to the next-door neighbor of
the plaintiffs, Joel May, who installed a manufactured
home without a permit in 2008, connected it to utilities
without a building permit, and has occupied it since
then without a certificate of occupancy.

* * *

*12  Compared with other similar situations involving
other property owners in the Town of Hancock,
plaintiffs Orlowski have been adversely selectively
treated.

Assuming the allegations in the complaint as true, the
Court finds that the Orlowski plaintiffs have sufficiently
plead that they were similarly situated to May. However,
upon review of the complaint, the Court finds that
plaintiffs have failed to establish the second element
necessary for an equal protection claim. Plaintiffs'
allegations with respect to “malicious or bad faith intent
to injure” are wholly conclusory. Plaintiffs allege:

As a result of the actions of
defendant Salvatore in falsely
indicating that it was proper
for plaintiffs Orlowski to relocate
their manufactured home, and then
issuing false violations contrary to
his specific directions, and willfully,
maliciously, selectively, wrongfully
and intentionally prosecuting
plaintiffs Orlowski in an effort to
prevent them from utilizing their
manufactured home, in selectively
prosecuting plaintiffs Orlowski for
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relocating a manufactured home
while allowing their next door
neighbor Joel may to do so openly
and without sanction, defendants
have deprived plaintiffs Orlowski of
a substantial property interest.

See Pl. Cmplt at ¶ 17.

However, plaintiffs fail to explain Salvatore's motive. See
Laidlaw Energy and Envtl., Inc. v. Town of Ellicottville,
New York, 2011 WL 4954881, at *11 (W.D.N.Y.2011) (the
plaintiff's complaint was filled with allegations regarding
the defendant's illicit motives but an economic interest did
not equate to malicious motives nor were the allegations
compatible with an intention to injure the plaintiff).
Without more than mere conclusory allegations, this does
not suffice to establish an intent to harm plaintiffs.

3. Leave to Amend
Pursuant to Rule 15(a) of the Federal Rules of Civil
Procedure, leave to amend a pleading shall be freely
given when justice so requires. See Livingston v. Piskor,
215 F.R.D. 84, 85 (W.D.N.Y.2003). “Absent evidence of
undue delay, bad faith or dilatory motive on the part of the
movant, undue prejudice to the opposing party, or futility,
Rule 15's mandate must be obeyed.” Monahan v. New
York City Dep't of Corr., 214 F.3d 275, 283 (2d Cir.2000)
(citing Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227,
9 L.Ed.2d 222 (1962)). In their opposition to defendants'
motion, plaintiffs seek leave to amend the complaint.
See Dkt. No. 12, p. 14. Plaintiffs did not file a cross
motion nor did they file a proposed amended complaint.
“While the Court is skeptical that plaintiffs can cure the
deficiencies, the Court finds it would not be futile to
permit plaintiffs the opportunity to amend other portions
of their pleading .” MacPherson v. Town of Southampton,
738 F.Supp.2d 353, 375 (E.D.N.Y.2010) (the plaintiffs'
opposition papers contain a general request for “an
opportunity to amend their pleading as Rule 15 permits,
in the event that the Court finds anything lacking.”). If
the Norwood plaintiffs are able to allege that similarly
situated property owners were treated differently, naming
such owners, and that they were treated differently as a
result of malice, bad faith or intentional discrimination,
the Norwood plaintiffs could allege an equal protection
claim sufficient to pass Rule 12(b)(6) muster. Accordingly,
the Norwood plaintiffs' are granted leave to replead
their equal protection claim only. See A.B. C. Home

Furnishings, Inc. v. Town of East Hampton, 947 F.Supp.
635, 647 (E.D.N.Y.1996).

*13  With respect to the Orlowski plaintiffs, since there is
no evidence of undue prejudice to defendants or dilatory
motives by plaintiffs, the Court grants plaintiffs' motion
to amend their complaint. Plaintiffs' amended complaint
may not add any additional claims, but simply include
additional facts in support of their arguments on the equal
protection claim.

D. Norwood's Request for Declaratory Relief
Defendants argue that this Court lacks subject matter
jurisdiction over the Norwood plaintiffs' request for
declaratory relief because plaintiffs failed to commence an
Article 78 proceeding in state court within the applicable
statute of limitations. Plaintiffs do not present any
argument in support of this claim but assert, “these
claims [ ... ] are properly made, however, [plaintiffs]
respectfully leave determination of this portion of the
complaint within the sound discretion of this Honorable
Court”. Because plaintiffs fail to sufficiently respond to
defendants' arguments for the dismissal of this claim,
defendants' burden with regard to those arguments is
modest. See Douglas v. New York State Adirondack Park
Agency, 2012 WL 3999763, at *30 (N.D.N.Y.2012).

Article 78 affords meaningful and constitutionally-
adequate post-deprivation dueprocess. C.C.S.comUSA,
Inc. v. Gerhauser, 2012 WL 1118625, at *7 (E.D.N.Y.2012)
(citing inter alia Manza v. Newhard, 2012 WL
917286, at *2 (2d Cir.2012) (noting that Article 78
provided plaintiff with adequate post-deprivation due
process)); see also Hampton Bays, 127 F.Supp.2d at 381
(E.D.N.Y.2001) (availability of Article 78 proceeding
precluded procedural due process claim arising from
denial of building permit). A proceeding pursuant to
N.Y.C.P.L.R. Art. 78 is available to challenge whether
an ordinance was enacted in accordance with the proper
procedures. Save Pine Bush, Inc. v. City of Albany,
70 N.Y.2d 193, 202, 518 N.Y.S.2d 943, 512 N.E.2d
526 (1987). The statute of limitations for Article 78
proceedings is four months. N.Y.C.P.L.R. § 217; Erie
Boulevard Triangle Corp. v. City of Schenectady, 250
F.Supp.2d 22, 36 (N.D.N.Y.2003) (citing Matter of Save
the Pine Bush v. City of Albany, 70 N.Y.2d 193, 203, 518
N.Y.S.2d 943, 512 N.E.2d 526 (1987)).

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026362088&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026362088&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR15&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR15&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003285928&pubNum=344&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_344_85&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_344_85
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003285928&pubNum=344&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_344_85&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_344_85
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR15&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376454&pubNum=506&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_506_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_283
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376454&pubNum=506&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_506_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_283
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962101614&pubNum=708&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962101614&pubNum=708&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023073752&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_375
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023073752&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_375
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR15&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR12&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278134&pubNum=345&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_345_647&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_647
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278134&pubNum=345&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_345_647&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_647
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278134&pubNum=345&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_345_647&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_647
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028598010&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028598010&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027440981&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027440981&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027338045&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027338045&pubNum=0000999&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001093451&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_381
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001093451&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_381
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075627&pubNum=578&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075627&pubNum=578&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075627&pubNum=578&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS217&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003231098&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003231098&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003231098&pubNum=4637&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075627&pubNum=578&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075627&pubNum=578&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075627&pubNum=578&originatingDoc=I27ffc171a59c11e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Norwood v. Salvatore, Not Reported in F.Supp.2d (2013)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 11

In the Third Cause of Action, the Norwood plaintiffs
seek a judgment declaring that plaintiffs are entitled to a
building permit and Certificate of Occupancy. Plaintiffs
claim that Salvatore improperly ordered plaintiffs to
perform work in anticipation of a building permit in
an effort to advance his “racist agenda”. The claim
for declaratory judgment is, “an inappropriate vehicle”
because plaintiffs are not challenging the validity of any
portion of the Code. See Sandy Hollow Assoc. LLC v. Inc.
Vill. of Port Washington N., 2010 WL 6419570, at *24–
26 (E.D.N.Y.2010) (citing Janiak v. Town of Greenville,
203 A.D.2d 329, 331, 610 N.Y.S.2d 286 (2d Dep't 1994)
(declaratory judgment action is the appropriate vehicle
for bringing a challenge that is “clearly legislative in
nature, as evinced by its general applicability, indefinite
duration and formal adoption”)). Since plaintiffs' claim
is that Salvatore acted beyond the scope of his authority
under the Code, the proper forum for plaintiffs' claims
was an Article 78 proceeding in the appropriate New
York State Supreme Court. Id. (citing N.Y. C.P.L.R.
§ 7803); see also Trager v. Town of Clifton Park, 303
A.D.2d 875, 877, 756 N.Y.S.2d 669 (3d Dep't 2003) (claim
alleging that “defendant illegally and arbitrarily imposed,
and then increased, certain municipal fees” “should have
been challenged in a CPLR article 78 proceeding”). In the
complaint, the Norwood plaintiffs allege that Salvatore
demanded that they perform “prep work” in July 2009
and that he reiterated those demands in September 2009.
Plaintiffs' time to bring an Article 78 proceeding has
expired. Because plaintiffs did not challenge Salvatore's
exercise of authority within four months, plaintiffs are
now barred from alleging such claims here.

*14  Defendants' motion to dismiss the Norwood
plaintiffs' third cause of action for declaratory relief is
granted.

E. Orlowski Plaintiffs' Claim for Malicious Prosecution
Defendants vaguely argue that the Orlowski plaintiffs'
malicious prosecution claim must be dismissed because it
is barred by the applicable statute of limitations. As noted
supra, plaintiffs failed to present any clear argument in
support of this claim.

Initially, the Court notes that plaintiffs' malicious
prosecution claims are ambiguous and it is unclear
whether the claim is asserted pursuant to federal
and/or state law. In the complaint, the Orlowski
plaintiffs' third cause of action is for “malicious

prosecution pursuant to 42 USC 1983”. However, in
their opposition to defendants' motion to dismiss, the
Orlowski plaintiffs allege that their “state law claim”
for malicious prosecution is “properly made”. While
neither party presents any cohesive argument in support
or in opposition to this claim, the Court, upon it's
own independent review, finds that plaintiffs' malicious
prosecution claim, regardless of how it is plead, is subject
to dismissal.

In order to state a viable claim for malicious prosecution
in New York, a plaintiff must show: (1) the initiation
and continuation of criminal process against the plaintiff;
(2) termination of the proceeding in plaintiff's favor;
(3) the lack of probable cause for commencing the
proceeding; and (4) actual malice as a motivation for
the defendant's actions. See Jocks v. Tavernier, 316 F.3d
128, 136 (2d Cir.2003). In addition, to prevail upon a
Section 1983 malicious prosecution claim, a plaintiff must
also show that there was a Fourth Amendment “seizure”.
Washington v. Cnty. of Rockland, 373 F.3d 310, 316 (2d
Cir.2004). To satisfy the constitutional element, plaintiff
must show a seizure or other “perversion of proper legal
procedures” implicating plaintiff's personal liberty and
privacy interests under the Fourth Amendment. Id.

Here, plaintiffs § 1983 malicious prosecution claim is
insufficient because plaintiffs failed to plead the seizure
element. The Second Circuit has held that “the issuance
of a pre-arraignment, non-felony summons requiring
a later court appearance, without further restrictions,
does not constitute a Fourth Amendment seizure.”
Dellutri v. Vill.of Elmsford, 2012 WL 4473268, at
*12 (S.D.N.Y.2012) (citing Burg v. Gosselin, 591 F.3d
95, 98 (2d Cir.2010)). Some courts have held that a
criminal process involving multiple court appearances
effects a seizure under the Fourth Amendment. Id.
(citations omitted). “However, the weight of district
court authority in circumstances [ ... ] involving a
plaintiff charged with non-felony offenses who was neither
arraigned nor physically detained but who might have
made a number of court appearances, counsels against
finding a constitutional injury.” Id. (citation omitted);
see also Manbeck v. Micka, 640 F.Supp.2d 351, 370
(S.D.N.Y.2009) (finding that a seizure had not occurred
where plaintiff had not been detained at any point after
she had been “issued appearance tickets to appear in
Town Justice Court to answer misdemeanor charges of
violations of the Town's Zoning Laws” and had a civil
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jury trial on the alleged violations); see also Subirats
v. D'Angelo, 938 F.Supp. 143, 149 (E.D.N.Y.1996) (the
plaintiff was issued two summonses to appear in a state
court as a result of his alleged violation of the Huntington
Town Code).

*15  Here, not only have plaintiffs failed to plead a
“seizure” to satisfy the constitutional element, plaintiffs
have failed to specify the number of court appearances
made in connection with the charge. See Dellutri, 2012 WL
4473268 at *12 (the plaintiff did not identify the number
of court appearances he made in connection with his trial).
There is no evidence that plaintiffs were required to post
bail, or that their ability to travel was limited. Given
the vague allegations in the complaint, the Court grants
defendants' motion to dismiss plaintiffs' 1983 claim for
malicious prosecution.

To the extent that plaintiffs intend to assert a claim for
malicious prosecution under New York State law, that
claim is also subject to dismissal. The statute of limitations
under New York law for malicious prosecution is one
year. See N.Y. CPLR § 215(3); see also Brown v. Seniuk,
2002 WL 32096576, at *3 (E.D.N.Y.2002) (the Statute of
Limitations for actions for malicious prosecution is three
years under 42 U.S.C. § 1983, and one year under New
York state law). The cause of action accrues when there
is a favorable termination of criminal proceedings against
the plaintiff. Baggett v. Town of Lloyd, 2011 WL 4565865,
at *4 (N.D.N.Y.2011) (citing Roman v. Comp USA, Inc.,
38 A.D.3d 751, 832 N.Y.S.2d 270 (2d Dep't 2007)).

In this matter, plaintiffs allege that they were found
“not guilty” after a trial on October 25, 2010. Therefore,
because more than one year elapsed between the
termination of the proceedings and the filing of the
complaint, plaintiffs state law claim for malicious
prosecution is untimely and must be dismissed.

F. Qualified Immunity
Defendants claim that dismissal is warranted based
upon qualified immunity. “The doctrine of qualified
immunity shields public officials from liability for civil
damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which
a reasonable person would have known.” Salahuddin v.
Goord, 467 F.3d 263, 273 (2d Cir.2006) (citing Harlow
v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73
L.Ed.2d 396 (1982)). For a constitutional right to be

“clearly established” for purposes of determining whether
an officer is entitled to qualified immunity, the “contours
of the right must be sufficiently clear that a reasonable
official would understand that what he is doing violates
that right. This is not to say that an official action is
protected by qualified immunity unless the very action in
question has previously been held unlawful, but it is to say
that in the light of pre-existing law the unlawfulness must
be apparent.” Mollica v. Volker, 229 F.3d 366, 370–71 (2d
Cir.2000) (quoting Anderson v. Creiehton, 483 U.S. 635,
640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987)) (emphasis in
original). “Where the right at issue in the circumstances
confronting [the] officials was clearly established but
was violated, the officials will nonetheless be entitled to
qualified immunity ‘if ... it was objectively reasonable for
them to believe their acts did not violate those rights.’
“ Zellner v. Summerlin, 494 F.3d 344, 367 (2d Cir.2007)
(quotation and other citation omitted).

*16  The determination of whether an official's conduct
was objectively reasonable is a mixed question of law
and fact. See Zellner, 494 F.3d at 367 (citing Kerman v.
City of New York, 374 F.3d 93, 109 (2d Cir.2004)) (other
citations omitted). “The ultimate question of whether it
was objectively reasonable for an official to believe that
his conduct did not violate a clearly established right,
i.e., whether officials of reasonable competence could
disagree as to the lawfulness of such conduct, is to be
decided by the court. However, ‘[a] contention that ...
it was objectively reasonable for the official to believe
that his acts did not violate those rights has “its principle
focus on the particular facts of the case.” Id. (quotation
and other citations omitted). If there is no dispute as
to any material fact, the issue of whether the official's
conduct was objectively reasonable is an issue of law to be
decided by the court. See id. at 368 (citation omitted). Any
unresolved factual issues, however, must be resolved by
the jury. See id. (quoting Kerman, 374 F.3d at 109) (other
citations omitted). Once the court has received the jury's
decision as to “what the facts were that the officer faced or
perceived,” the court must then “make the ultimate legal
determination of whether qualified immunity attaches on
those facts.” Stephenson v. Doe, 332 F.3d 68, 81 (2d
Cir.2003) (quotation omitted); see also Lennon v. Miller,
66 F.3d 416, 421 (2d Cir.1995) (quotation omitted).

Having carefully considered the present record, the
Court is not well-positioned at this early stage to
dismiss plaintiff's claims on the basis of qualified
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immunity. The Court finds that “[r]esolution of qualified
immunity depends on the determination of certain factual
questions that cannot be answered at this stage of the
litigation.” Denton v. McKee, 332 F.Supp.2d 659, 666
(S.D.N.Y.2004). For the Court to find that defendants are
entitled to qualified immunity, it would have to engage in
improper credibility determinations, which it is unwilling
to do. See Robison v. Via, 821 F.2d 913, 923–24 (2d
Cir.1987).

CONCLUSION

IT IS HEREBY

ORDERED that defendants' motion to dismiss plaintiffs'
complaint (Dkt. No. 8) is GRANTED IN PART AND
DENIED IN PART AS FOLLOWS; it is

ORDERED, that defendant Town of Hancock's motion
to dismiss plaintiffs' complaint due to insufficient service
is DENIED; it is further

ORDERED, that defendant Salvatore's motion to dismiss
plaintiffs' claims against him in his official capacity, for
lack of personal jurisdiction, is DENIED; it is further

ORDERED, that defendant Salvatore's motion to dismiss
plaintiffs' claims against him in his individual capacity, for
lack of personal jurisdiction, is GRANTED; it is further

ORDERED, that defendants' motion to dismiss Norwood
plaintiffs' substantive due process claims is DENIED; it is
further

*17  ORDERED, that defendants' motion to dismiss
Orlowski plaintiffs' substantive due process claims is
GRANTED; it is further

ORDERED, that defendants' motion to dismiss Norwood
plaintiffs' equal protection claims is GRANTED with leave
to amend as discussed supra; it is further

ORDERED, that defendants' motion to dismiss Orlowski
plaintiffs' equal protection claims is GRANTED with leave
to amend as discussed supra; it is further

ORDERED, that defendants' motion to dismiss Norwood
plaintiffs' third cause of action for declaratory relief is
GRANTED; it is further

ORDERED, that defendants' motion to dismiss the
Orlowski plaintiffs' malicious prosecution claims is
GRANTED; it is further

ORDERED, that defendants' motion to dismiss the
complaint based upon qualified immunity is DENIED; it
is further

ORDERED, that plaintiffs shall file and serve their
amended complaint with respect to equal protection
claims only, consistent with this Order, within fourteen
days of the date of this Order in accordance with the Local
Rules.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2013 WL 1499599

Footnotes
1 The background information is taken from plaintiffs' complaint and is presumed true for the purposes of this motion. These

are not findings of fact by the Court.

2 The letter was not annexed to plaintiffs' complaint.

3 The letter is not part of the record herein.

4 Defendant does not specify whether he seeks dismissal of all claims, in both his individual and official capacity, based
upon lack of personal jurisdiction. However, the Court will assume the motion applies to all claims asserted against
Salvatore.

5 At this early juncture, the Court declines to convert this motion to dismiss to one for summary judgment pursuant to Rule
12(d) of the Federal Rules of Civil Procedure. See, e.g., Global Network Commc'ns, Inc., 458 F.3d 150, 155 (2d Cir.2006)
(holding that “[t]he conversion requirement of Rule 12(b) ... deters trial courts from engaging in factfinding when ruling on
a motion to dismiss and ensures that when a trial judge considers evidence [outside] the complaint, a plaintiff will have
an opportunity to contest defendant's relied-upon evidence by submitting material that controverts it” (citations omitted)).
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6 Defendants annexed a copy of the alleged building permit application to the reply papers. The application has not been
properly authenticated.

7 As the Court has found that the Orlowski plaintiffs' substantive due process claims are not ripe for review, the Court
takes no position on whether the Orlowski plaintiffs possessed a vested property right or whether defendants' actions
were egregious and/or arbitrary.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

MEMORANDUM AND ORDER

J. PAUL OETKEN, District Judge.

*1  Plaintiff John Betts (“Betts”) brings this civil rights
action against Martha Anne Shearman (“Shearman”),
the City of New York (“the City”), New York City
Police Officer Pablo Rodriguez (“Rodriguez”), and an
unidentified New York City Police Officer (“Jane Doe”).
Betts sues Shearman and the officer defendants for
constitutional violations under 42 U.S.C. § 1983, together

with various state law claims. 1  Betts also asserts a
Monell claim against the City. (Compl. at ¶¶ 51–58.)
Shearman, the City, and Rodriguez have moved to dismiss
the Complaint. (See Motion to Dismiss, Dkt. No. 10
(“Shearman Mot.”); Motion to Dismiss, Dkt. No. 14
(“City Mot.”).) For the reasons that follow, Defendants'
motions to dismiss are granted.

I. Background

A. Factual Background 2

On the night of January 20, 2011, Betts was at the
apartment he shared with his wife, Shearman, located
at 930 Fifth Avenue, Apartment 3C and 3D in New
York, New York. (Compl. at ¶ 16.) Around 11:30
p.m., Shearman-allegedly under the influence of alcohol
—became “verbally combative” towards Betts, at which

point Betts locked himself into a spare bedroom. (Id. at ¶¶
17–18 .)

Shearman attempted to gain forcible entry into the
bedroom, threatening to call the police if Betts did not
let her into the room. (Id. at ¶¶ 18–19.) Betts does not
address in his Complaint whether he did, in fact, open the
door for Shearman. However, he contends that Shearman
called the New York City Police Department that night,
complaining of a fabricated incident of domestic assault.

(Id. at ¶¶ 20–21.) Around 1:00 a.m. on January 20, 2011, 3

police officers Rodriguez and Jane Doe responded to the
call and “forcibly entered” the bedroom in which Betts
was asleep. (Id. at ¶ 21.) Betts contends that around this
same time, Rodriguez and Doe “coached” Shearman,
helping her “fabricat[e] a contrived version of the events
to justify a baseless and false arrest.” (Id. at ¶ 22.)

According to Betts, Shearman falsely claimed that Betts
had “slammed her arm against the ground,” causing
“substantial pain.” (Id. at ¶ 23.) In responding to
Shearman's allegations of abuse, Rodriguez and Jane Doe
arrested Betts for resisting arrest (id. at ¶ 29), and Betts
was later charged with assault in the third degree, resisting
arrest, and harassment in the second degree. (Id. at ¶ 25.)
Betts contends that the officers lacked probable cause
for the arrest, and ignored obvious signs that Shearman
lacked credibility as a claimant, noting that Shearman was
“strung out,” seemed “intoxicated and high,” had made
false accusations against Betts in the past, and evidenced
no physical mark from the alleged assault. (Id. at ¶ 24.)

In addition to claiming that Shearman, Rodriguez,
and Jane Doe “initiated a criminal prosecution against
[him],” Betts also alleges that Rodriguez subjected
Betts to “unreasonable and excessive force, all without
provocation or justification,” which “caused [Betts] to
suffer injury to his shoulder.” (Id. at ¶¶ 32–33.) Betts
alleges that the accusatory instrument prepared by Jane
Doe and Shearman contained “materially false, fabricated
and contrived allegations,” but the three defendants
nevertheless forwarded the instrument to the New York
County District Attorney's Office. (Id. at ¶ 34.) In April
2011, the criminal charges against Betts were “resolved in
Betts' favor” and dismissed with prejudice. (Id. at ¶ 36.)

*2  Betts alleges that his rights were violated, and, as
a “direct and proximate result,” of Defendants' actions,
he was (1) incarcerated for a day; (2) “subjected to
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limitations on his freedom;” (3) “forced to endure the
harassment, humiliations, hardships and inhumanities
associated with arrest and incarceration;” and (4) suffered,
inter alia, “mental anguish, depression, mental shock,
mental trauma, and post traumatic stress disorder.” (Id.
at ¶¶ 46–47.) Betts also alleges that Defendants' actions
caused him to lose his business, which in turn resulted in
substantial financial loss. (Id. at ¶¶ 48–49.)

B. Procedural History
Betts filed the Complaint in this action on April 23,
2012. (See generally Compl.) Shearman and Rodriguez,
jointly with the City, filed separate motions to dismiss
on August 28, 2012. (See generally Shearman Mot.;
City Mot.) Betts replied to the motions to dismiss on
September 26, 2012 (Memorandum of Law in Opp. to
Shearman, Dkt. No. 18 (“Betts' Opp. 1); Memorandum
of Law in Opp. to City, Dkt. No. 17 (“Betts' Opp.
2”).) Shearman and Rodriguez, together with the City,
separately replied to Betts' opposition memorandums on
October 9, 2012. (Shearman Reply Memorandum, Dkt.
No. 19 (“Shearman Rep.”); City Reply Memorandum,
Dkt. No. 20 (“City Rep.”).)

II. Discussion

A. Legal Standard

1. Motion to Dismiss
Whenever deciding a motion to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(6), a court must
“accept as true all of the factual allegations contained in
the complaint.” Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 572 (2007). Moreover, in examining such a motion, a
court must draw “all inferences in the light most favorable
to the non-moving party's favor.” In re NYSE Specialists
Sec. Litig, 503 F.3d 89, 95 (2d Cir.2007). Though Rule
8(a) requires no more than a “short and plain statement
of the claim showing that the pleader is entitled to
relief,” Fed.R.Civ.P. 8(a)(2), a plaintiffs allegations must
nevertheless engender a plausible claim. See Twombly, 550
U.S. at 570 (“Because the plaintiffs here have not nudged
their claims across the line from conceivable to plausible,
their complaint must be dismissed.”). While this standard
is deferential to plaintiffs, in the sense it takes their factual
allegations as true, this “tenet” is “inapplicable to legal
conclusions.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).
Put another way, “[t]hreadbare recitals of the elements of a

cause of action, supported by mere conclusory statements,
do not suffice.” Id.

2. Incorporation of Documents by Reference
“In assessing the legal sufficiency of a claim, the Court
may consider those facts alleged in the complaint,
documents attached as an exhibit thereto or incorporated
by reference ... and documents that are ‘integral’ to
plaintiff's claims, even if not explicitly incorporated by
reference.” John v. N.Y.C. Dep't of Corrs., 183 F.Supp.2d
619, 627 (S.D.N.Y.2002) (internal citations omitted),
vacated in part on other grounds by 130 Fed. Appx. 506 (2d
Cir.2005). In this Circuit, a complaint is deemed to include
as well “documents that the plaintiffs either possessed
or knew about and upon which they relied in bringing
the suit,” Rothman v. Gregor, 220 F.3d 81, 88–89 (2d
Cir.2000), “or matters of which judicial notice may be
taken.” Guo Hua Ke v. Morton, No. 10 Civ. 8671, 2012
WL 4715211, at *3 (S.D.N.Y. Sept. 30, 2012) (quotations
omitted).

*3  When a district court is confronted with matters
outside the pleadings while considering a Rule 12(b)
(6) motion, it has two options: it must (1) “exclude
the additional material and decide the motion on the
complaint alone,” or (2) “convert the motion to one for
summary judgment under Fed.R.Civ.P. 56 and afford all
parties the opportunity to present supporting material.”
Friedl v. City of New York, 210 F.3d 79, 83–84 (2d
Cir.2000) (quotations omitted)). The Second Circuit
construes this conversion requirement strictly, noting
that “where there is a legitimate possibility that the
district court relied on inappropriate material in granting
the motion,” reversal of that district court's decision is
appropriate. Amaker v. Weiner, 179 F.3d 48, 50 (2d
Cir.1999). However, mere attachment “of an affidavit or
exhibit to a Rule 12(b)(6) motion” will not, “without
more, establish that conversion is required.” Id.

Here, the City and Rodriguez, in their motion to
dismiss, attached as an exhibit a copy of the Domestic
Incident Report (“DIR”) for the incident between
Betts and Shearman that night. (See Declaration
of Carolyn K. Depoian in Support, Dkt. No. 16
(“Depoian Decl.”), at Ex. B.) Betts attached that
same DIR to his oppositions to Shearman's and the
City's respective motions, together with the accusatory
instrument prepared by the authorities in this case, and
an additional Betts declaration. (See Betts' Opp. 1 at
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Exs. 2–4; Betts' Opp. 2 at Exs. 2–4.) In his opposition,
Betts asserts that since Shearman submitted a declaration
detailing her version of events, he too may submit a
declaration for this Court to consider. (Betts' Opp. 1 at
6.) However, this assertion misstates the law. First, this
Court is not required to consider matters outside the
pleadings, and second, even if a Court looks to some
matters outside the Complaint-namely those that are
integral to the Complaint or those of which it may take
judicial notice-it may do so without converting the motion
to dismiss into one for summary judgment.

Neither Betts' nor Shearman's declaration will be
considered. (Berts' Opp. 1 at Ex. 4; Declaration of
Anne Shearman–Berts, Dkt. No. 12 (“Shearman Decl.”).)
However, the Court will consider the DIR and the
accusatory instrument in Betts' misdemeanor prosecution
for harassment, as both documents are uncontested in
validity, integral to Betts' Complaint, and available to
both parties. See, e.g., Obilo v. City Univ. of City of
New York, No. Civ. 01–5118, 2003 WL 1809471, at *5
(E.D.N.Y. Apr. 7, 2003) (“In sum, at the very least the
contents of the Notice of Claim can be considered and
judicial notice can be taken of the incident report, police

complaint and two DD5s 4  completed by Burgess. There
is a strong argument that the contents of the incident
report, police complaint, the two DD5s and plaintiff's
handwritten statement can properly be considered as
integral to plaintiff's complaint.”) Given the nature of
Betts' claims, which include malicious prosecution and
false arrest, the eventual charges levied against him—
described in the criminal court complaint—along with
the DIR, provide crucial details associated with Betts'
allegations. And though Betts claims that Shearman
fabricated the assault that allegedly occurred on the
evening in question (Compl. at ¶¶ 20, 22), central to his
claim is the fact that the DIR too contained fabricated
information, which led, in turn, to his prosecution (Id. at
¶¶ 25, 34.)

3. Qualified Immunity
*4  As a defense to Betts' § 1983 claims, Rodriguez asserts

qualified immunity as a defense. (Memorandum of Law in
Support of Motion, Dkt. No. 15 (“City Memo.”), at 13.)
Qualified immunity protects police officers from liability
associated with their discretionary actions whenever:
(1) “[the] ‘conduct does not violate clearly established
statutory or constitutional rights of which a reasonable

person would have known,’ “ Cerrone v. Brown, 246 F.3d
194, 199 (2d Cir.2001) (quoting Harlow v. Fitzgerald,
457 U.S. 800, 818 (1982)); or (2) “it was ‘objectively
reasonable ... to believe that [their] actions were lawful at
the time of the challenged act.’ “ Id. (quoting Lennon v.
Miller, 66 F.3d 416, 420 (2d Cir.1995) (internal quotations
omitted)). Qualified immunity is an affirmative defense;
however, it reflects “an immunity from suit rather than
a mere defense to liability.” Mitchell v. Forsyth, 472
U.S. 511, 526 (1985) (emphasis in original). Thus, it is
appropriate to decide the issue of qualified immunity,
when raised, at an early stage of the litigation, such as
when deciding a pre-answer motion to dismiss. See Pan i
v. Empire Blue Cross Blue Shield, 152 F.3d 67, 74–75 (2d
Cir.1998) (“It is also well established that an affirmative
defense of official immunity should be resolved as early
as possible by the court, and may be resolved by Rule
12(b)(6) if clearly established by the allegations within the
complaint.” (internal citations omitted)); Torres v. Vill. of
Sleepy Hollow, 379 F.Supp.2d 478, 483 (S.D.N.Y.2005)
(“[T]he availability of qualified immunity ought to be
decided by a court at the earliest possible opportunity
—preferably at the outset of the case, at which point
plaintiff's well pleaded allegations are assumed to be true,
and defendant's version of the facts is immaterial.”).

In the case of allegations to which probable cause is a

complete defense, such as false arrest or imprisonment, 5

the Second Circuit has defined the standard of qualified
immunity as one of “arguable probable cause.” Cerrone,
246 F.3d at 202. Arguable probable cause is present
whenever “ ‘a reasonable police officer in the same
circumstances and possessing the same knowledge as the
officer in question could have reasonably believed that
probable cause existed in the light of well established
law.’ “ Id. at 203 (quoting Lee v. Sandberg, 136 F.3d
94, 102 (2d Cir.1997)). Put another way, so long as (1)
“it was objectively reasonable for the officer to believe
that probable cause existed,” or (2) “officers of reasonable
competence could disagree on whether the probable cause
test was met,” an officer will be entitled to qualified
immunity on such claims. Golino v. City of New Haven,
950 F.2d 864, 870 (2d Cir.1991); see also Cerrone, 246 F.3d
at 203 (“It is inevitable that law enforcement officials will
in some cases reasonably but mistakenly conclude that
probable cause is present, and we have indicated that in
such cases those officials—like other officials who act in
ways they reasonably believe to be lawful—should not
be held personally liable.”); Williams v. City of Mount
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Vernon, 428 F.Supp.2d 146, 155 (S.D.N.Y.2006) (“In
situations where probable cause is required, this standard
requires something less than actual probable cause.”).

*5  Additionally, “qualified immunity is not established
by claiming ‘the defendant did not do what plaintiff said
he did.’ “ Williams, 428 F.Supp.2d at 155. It is not enough
that an officer defendant offers contradictory assertions
as to the events in question, because at this stage of
the litigation, “where [t]he facts asserted in plaintiff's
Complaint tell a different story, and on a motion to
dismiss, where discovery has not yet occurred, [a court]
must presume that plaintiff's version of events is true.”
Id.; see also Torres, 379 F.Supp.2d at 483 (“Nothing in
Saucier can be read to deprive the plaintiff of his Seventh
Amendment right to have a jury resolve all disputed issues
of material fact. If plaintiff's version of the facts is wrong
and defendant's is correct, then the defendant will prevail,
not on the ground of qualified immunity, but because he
did nothing wrong.”).

B. Plaintiff's § 1983 Claims Against Rodriguez
Betts asserts various constitutional violations that
allegedly give rise to causes of action pursuant to 42
U.S.C. § 1983. (See Compl. at ¶¶ 22, 31, 33, 39, 40, 41.)
“The purpose of § 1983 is to deter state actors from using
the badge of their authority to deprive individuals of their
federally guaranteed rights and to provide relief to victims
if such deterrence fails.” Wyatt v. Cole, 504 U.S. 158,
161 (1992). “In order to state a cause of action under 42
U.S.C. § 1983, a plaintiff must allege that some person
acting under color of state law deprived him of a federal
right.” Washington v. James, 782 F.2d 1134, 1138 (2d
Cir.1986). Here, Betts' § 1983 claims fail as a matter of law,
as Rodriguez is entitled to qualified immunity with respect
to some, and as for others, Betts fails to state a claim.

1. False Arrest
Betts alleges that he was arrested without probable cause
(Compl. at ¶¶ 30, 31), and Rodriguez asserts qualified
immunity as a defense. (City Memo. at 13.) “To prevail
on a claim for false arrest, the plaintiff must prove that (1)
the defendant intended to confine or arrest the plaintiff,
(2) the plaintiff was conscious of the confinement, (3)
the plaintiff did not consent to the confinement, and (4)
the arrest was not otherwise privileged (i.e., the arrest
was not supported by probable cause).” Travis v. Vill. of
Dobbs Ferry, 355 F.Supp.2d 740, 746–47 (S.D.N.Y.2005)

(citing Singer v. Fulton County Sheriff, 63 F.3d 110, 118
(2d Cir.1995)). An officer sued for false arrest under §
1983 must “have had personal involvement in the arrest in
order to be held liable” pursuant to that section. Id.; see
also Wright v. Smith, 21 F.3d 496, 501 (2d Cir.1994) (“It
is well settled in this Circuit that ‘personal involvement
of defendants in alleged constitutional deprivations is
a prerequisite to an award of damages under § 1983.’
“ (quoting Moffitt v. Town of Brookfield, 950 F.2d 880,
885 (2d Cir.1991)). Whenever a police officer has probable
cause to make an arrest, such arrest cannot be false, as it is
“otherwise privileged” under the law. See Singer, 63 F.3d
at 118 (“There can be no federal civil rights claim for false
arrest where the arresting officer had probable cause.”).
“It is well established that an arrest without probable
cause is a constitutional violation.” Williams, 428 F.Supp.
at 154. But, even where probable cause is, in fact, lacking,
qualified immunity may nevertheless shield the officer
who acts reasonably under the circumstances. Id. at 155
(“When examining qualified immunity in the context of
a suit for damages based on an arrest allegedly without
probable cause, courts must grant a defendant qualified
immunity ‘if either (a) it was objectively reasonable for
the officer to believe that probable cause existed, or
(b) officers of reasonable competence could disagree on
whether the probable cause test was met.’ “ (quoting
Golino, 950 F.2d at 870)).

*6  Betts alleges that Rodriguez arrested him without
probable cause. (Compl. at ¶¶ 24, 27–30, 41.) Specifically,
Betts asserts that there were serious credibility problems
with Shearman's story, and that the police, even though
called to the house by Shearman, should have recognized
that they lacked probable cause with respect to any of the
eventual charges levied against him. (Id. at ¶ 24.) Even
assuming that Betts did not resist arrest (id. at ¶ 30),
the allegations themselves establish that Rodriguez had
arguable probable cause to arrest Betts on the evening in
question. Neither the ultimate disposition of an action,
nor the crimes eventually charged, are dispositive of a
probable cause determination. Accord Jaegly v. Couch,
439 F.3d 149, 154 (2d Cir.2006) (“[W]e conclude here that
a claim for false arrest turns only on whether probable
cause existed to arrest a defendant, and that it is not
relevant whether probable cause existed with respect to
each individual charge, or, indeed, any charge actually
invoked by the arresting officer at the time of arrest.
Stated differently, when faced with a claim for false arrest,
we focus on the validity of the arrest, and not on the
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validity of each charge.” (emphasis in original)). Betts
was eventually charged with Assault in the Third Degree,
Resisting Arrest, and Harassment in the Second Degree.
(Betts' Opp. at Ex. 3.) Thus, if Rodriguez had arguable
probable cause for any of those counts, Betts' claims fail
as a matter of law, as Rodriguez is entitled to qualified
immunity.

Though Betts claims that Shearman falsely accused him
of assault, he admits that she phoned the police, which
brought Rodriguez to the home that evening. Thus,
whether or not Shearman's claims to the police were
true, the police nevertheless were properly dispatched to
the apartment upon notification of a possible incident
of domestic violence. Of course, this phone call alone
is likely not sufficient to establish probable cause for
an arrest, as any reasonable police officer would also
examine the situation upon arrival in order to make a
final probable cause determination. Thus, Betts' claim
of false arrest stems from Shearman's alleged lack of
credibility at the time. Betts contends that Shearman was
so “strung out” that no reasonable officer could have
believed her allegations. (Compl. at ¶ 24.) Moreover, he
adds that there was no physical evidence of an assault,
buttressing Betts' claim that Shearman fabricated the
incident and diminishing the reasonableness of a probable
cause finding. (Id.) Under Betts' description of the facts
in his Complaint, it is clear that he would have stated
a claim for false arrest had Shearman's accusation not
occurred—as there is no information from the face of
the Complaint or the documents referenced therein that
suggests, under Defendants' version of the facts, that
any harassment or resistance to arrest occurred outside
of the alleged incident of domestic assault. However,
Shearman's allegation, which Betts admits she made to
the police on at a least two occasions that evening
—on the phone and in person—though perhaps false,
was undisputedly one tile in the informational mosaic
presented to Rodriguez on the night of January 20.
Thus, the question becomes, were Rodriguez's actions
“objectively reasonable ‘as measured by reference to clearly
established law,’ and ‘the information the ... officers
possessed[?]’ “ Lee, 136 F.3d at 101–02 (quoting Harlow,
457 U.S. at 818 and Anderson v. Creighton, 483 U.S.635,
641 (1987) (internal citations omitted)).

*7  The fact that Shearman was allegedly displaying signs
of intoxication and drug use does not automatically negate
the content of her domestic incident report. Complainants

are not always saints, but their saintliness—or lack thereof
—tends to bear on their credibility, not necessarily on
their status as victims. Of course, a putative victim may
be so devoid of indicia of credibility that an officer
may be unjustified in arresting the alleged perpetrator.
However, that victim's intoxication does not, without
more, require an officer to depart from a given scene
without effectuating an arrest. See Singer, 63 F.3d at 119
(“An arresting officer advised of a crime by a person who
claims to be the victim, and who has signed a complaint
or information charging someone with the crime, has
probable cause to effect an arrest absent circumstances
that raise doubts as to the victim's veracity.”); see also
McKinney v. George, 726 F.2d 1183, 1187 (7th Cir.1984)
(“If policemen arrest a person on the basis of a private
citizen's complaint that if true would justify the arrest, and
they reasonably believe it is true, they cannot be held liable
for a violation of the Constitution merely because it later
turns out that the complaint was unfounded.”).

For example, in Lee v. Sandberg, Connecticut State
Troopers were dispatched to a home twice during a night
in response to two domestic disturbance calls made by one
Mrs. Lee. Lee, 136 F.3d at 98. After the first incident,
Mrs. Lee stated her husband, Mr. Lee had pushed her,
and the officers on the scene observed that “white saliva
stained the corners of her mouth,” she was “disheveled,”
she had slurred speech, and her eyes were “red and glassy.”
Id. at 97. Additionally, Mrs. Lee changed her story
several times and was not bruised where she was allegedly
pushed. Id. One of the State Troopers recommended
an emergency psychiatric evaluation for Mrs. Lee, upon
learning from her husband that she was on medication.
After a second domestic disturbance call, which occurred
after Mrs. Lee's doctor had determined her intoxicated
but not dissociative, the police arrested Mr. Lee when his
wife claimed that he had hit her in a “karate-chop” on
the arm, despite the fact that, again, there were no “signs
of physical assault on Mrs. Lee's arm, such as bruising or
swelling.” Id. at 98.

In Lee, the District Court denied summary judgment,
holding that “the issue of whether the State Troopers
had probable cause to arrest plaintiff hinged on whether
Mrs. Lee was a credible informant .” Id. at 100.
Citing her erratic behavior, disheveled appearance, and
psychiatric problems, the District Court surmised that
there was a genuine issue of material fact as to Mrs.
Lee's credibility and the reasonableness of the Officers'
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actions in arresting Mr. Lee for disorderly conduct. Id.
On appeal, the Second Circuit disagreed, vacating the
district court's determination that “a jury could well find
the [State Troopers'] actions in arresting Mr. Lee for
disorderly conduct were objectively unreasonable—i.e.
that no reasonable officer, viewing the totality of the
circumstances, could conclude that there was probable
cause to arrest [the plaintiff] for disorderly conduct.” Id.
at 100 (quotations omitted). Citing the “extraordinarily
difficult judgment decisions that law enforcement officers
must make in domestic violence situations, and the
presence of factors ... that suggest that Mrs. Lee's
statements were not incredible,” the court held that the
officer defendants' actions were objectively reasonable,
and thus, entitled to qualified immunity. Id.

*8  As further support for its arguable probable cause
finding, the Lee court also cited Connecticut law, which
demands that officers who determine “upon speedy
information that a family violence crime ... has been
committed ... shall arrest the person or persons suspected
of its commission and charge such person or persons
with the appropriate crime.” Id. at 103–04 (quoting Conn.
Gen.Stat. Ann. § 46b–38a(3)). New York law demands
a similar response from its police officers, providing in
relevant part:

a police officer shall arrest a person, and shall not
attempt to reconcile the parties or mediate, where such
officer has reasonable cause to believe that:

... (c) a misdemeanor constituting a family offense ...
has been committed by such person against such
family or household member, unless the victim requests
otherwise. The officer shall neither inquire as to whether
the victim seeks an arrest of such person nor threaten
the arrest of any person for the purpose of discouraging
requests for police intervention.

N.Y. C.P.L. § 140.10(4)(c). Any officer investigating a
report of such a crime must also:

prepare and file a written report of
the incident ... including statements
made by the victim and by any
witnesses, and make any additional
reports required by local law
enforcement policy or regulations.
Such report shall be prepared and
filed, whether or not an arrest is

made as a result of the officers'
investigation, and shall be retained
by the law enforcement agency for a
period of not less than four years.

Id. at § 140.10(5). This statute, like the one at issue in Lee,
“reflects the legislature's attempt to eliminate indifference
by law enforcement agencies when responding to reports
of domestic violence and to prevent further injury to
victims of family violence.” Lee, 136 F.3d at 104. And
when a victim lucidly complains of abuse, neither the lack
of physical injury nor the alleged assailant's conflicting
account necessarily dooms a subsequent arrest as an
unreasonable one.

Here, assuming that Shearman had been drinking and
appeared “strung out,” central to Betts' claim is that she
nevertheless twice made false allegations to the police
regarding the events of the evening in question. However,
whether the allegations were eventually proved to be false
or not has no bearing on the question of Rodriguez's
qualified immunity. Instead, qualified immunity demands
objective reasonableness in light of the circumstances—
nothing more. See, e.g., Robison v. Via, 821 F.2d 913,
921 (2d Cir.1987) (“[E]ven if the contours of the plaintiff's
federal rights and the official's permissible actions were
clearly delineated at the time of the acts complained
of, the defendant may enjoy qualified immunity if it
was objectively reasonable for him to believe that his
acts did not violate those rights.”). Here, the Complaint

does not allege that Shearman “partially disavow[ed]” 6

her statement and only cites Shearman's intoxication
as a reason to doubt her credibility. (Compl. at ¶ 24.)
Given that Shearman was lucid enough to make a sworn
statement on the DIR, which corroborated the claim in
her original call to the police that she had been assaulted
by Betts, it was objectively reasonable for Rodriguez to

arrest Betts on suspicion of assault in the third degree. 7

*9  Betts alleges that Shearman's claims of assault were
fabricated, and perhaps they were. The issue is not
the ultimate disposition of the charges against Betts,
but rather, the sufficiency of his Complaint and the
objective reasonableness of Rodriguez's actions on the
night in question. While the credibility of an alleged
victim indeed bears on the reasonableness of a putative
perpetrator's arrest, police officers are trained to take
victims' accounts seriously, even where their stories may
later prove false. Cf. Miloslavsky v. AES Eng'ring Soc ‘y,
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808 F.Supp. 351, 355 (S.D.N.Y.1992) ( “The veracity of
citizen complaints who are the victims of the very crime
they report to the police is assumed.”), aff'd, 993 F.2d
1534 (2d Cir.1993); State v. Amarillo, 198 Conn. 285, 310,
503 A.2d 146, 161 (1986) (“It is generally agreed ... that
a comparable showing [of reliability] is not needed to
establish veracity when the information comes from an
average citizen who is in a position to supply information
by virtue of having been a crime victim.” (citation and
internal quotation marks omitted; alterations in original)).
Moreover, a police officer is not “required to explore and
eliminate every theoretically plausible claim of innocence
before making an arrest.” Martinez v. Simonetti, 202
F.3d 625, 635 (2d Cir.2000) (quoting Ricciuti v. N.Y. C.
Transit Auth., 124 F.3d 123, 128 (2d Cir.1997) (quotations
omitted)). Put another way, on the night in question,
Rodriguez was neither “require[d]” nor “allow[ed]” to
“sit as prosecutor, judge, or jury.” Id. at 635–36 (quoting
Krause v.. Bennett, 887 F.2d 362, 372 (2d Cir.1989)
(quotations omitted).

Additionally, Betts alleges that Rodriguez “assisted
Shearman in making a false allegation,” and that he
“coached her in fabricating a contrived version of the
events to justify a baseless and false arrest.” (Compl.
at ¶ 22.) But these allegations do not plausibly state a
claim. Even at the motion to dismiss stage, a pleader
must “amplify a claim with some factual allegations
in those contexts where such amplification is needed
to render the claim plausible.” Iqbal, 556 U.S. at 670
(emphasis in original) (quotations omitted). A complaint
will face dismissal where it “pleads facts that are ‘merely
consistent with’ a defendant's liability,” meaning it “ ‘stops
short of the line between possibility and plausibility.’
“ Id., 556 U.S. at 678 (quoting Twombly, 550 U.S. at
557). Here, while it is of course possible that Rodriguez
coached Shearman into giving a false statement of the
alleged domestic assault, what is far more plausible is
that Shearman made her statement of her own volition,
especially since it was allegedly consistent with her original
phone call to the police. Nor does Betts allege specific
facts rendering plausible the conclusory assertion that
Rodriguez “coached” Shearman with respect to her
statement. In one sense, Betts claims that Shearman made
two false accusations-one, when she called the police
to their home in the first place, stating that she had
been assaulted, and the other when she spoke with the
officers who arrived as they completed their mandatory
DIR. But, at the same time, Betts alleges that Shearman

was coached in this second statement, aided in her
fabrication by Rodriguez—a contradictory assertion. In
sum, Rodriguez's arrest of Betts was reasonable under
the circumstances, and Betts' contention that Rodriguez
coached Shearman in making a statement that she had
already made once before that same evening is implausible

and insufficiently pleaded. 8  Thus, Rodriguez is entitled to
qualified immunity on Betts' § 1983 false arrest claim.

2. False Imprisonment
*10  Betts also asserts a § 1983 false imprisonment

claim against Rodriguez, arguing that he was imprisoned
—suffering a deprivation of liberty—due to his arrest.
(Compl. at ¶¶ 31, 41, 46.) Rodriguez moves to dismiss
on the basis of qualified immunity. (City Memo. at 13.)
False imprisonment is substantially the same as false
arrest, requiring that: “(1) the defendant intended to
confine [the plaintiff], (2) the plaintiff was conscious of
the confinement, (3) the plaintiff did not consent to the
confinement and (4) the confinement was not otherwise
privileged.” Weyant, 101 F.3d at 853 (quotations omitted;
alterations in original). Here, as in the aforementioned
false arrest context, though Betts was arrested and
imprisoned, Rodriguez has qualified immunity with
respect to Betts' claims, as there was arguable probable
cause for his actions. Put another way, even if Betts'
confinement was “not otherwise privileged,” Rodriguez is
immune from suit as to this charge, as reasonable officers
could disagree as to the nature of Rodriguez's actions. See,
e.g., Anderson, 483 U.S. at 641 (“[I]t is inevitable that law
enforcement officials will in some cases reasonably but
mistakenly conclude that probable cause is present, and
we have indicated that in such cases those officials-like
other officials who act in ways they reasonably believe to
be lawful-should not be held personally liable.”).

3. Excessive Force
Betts also claims that Rodriguez “subjected [Betts] to
unreasonable and excessive force, all without provocation
and justification and caused [Betts] to suffer injury to
his shoulder.” (Compl. at ¶ 33.) Rodriguez moves to
dismiss the excessive force claim on the ground that Betts'
allegations fail Rule 8' s particularity requirement. (City
Memo. at 18.) While Rule 8 does not require “detailed
factual allegations,” Twombly, 550 U.S. at 555, it does
“demand[ ] more than an unadorned, the-defendant-
unlawfully-harmed-me accusation.” Iqbal, 556 U.S. at
678.
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“A claim for use of excessive force under § 1983 may be
established if the force used was excessive or unreasonable
in light of the circumstances.” Williams, 428 F.Supp.2d
at 157. In examining whether an officer's use of force
is “reasonable” under a given set of circumstances, a
court will balance the “nature and quality of the intrusion
on the individual's Fourth Amendment interests against
the countervailing governmental interests at stake .”
Graham v. Conner, 490 U.S. 386, 396 (1989) (internal
quotations omitted). Here, there is no question that there
was an intrusion on Betts' Fourth Amendment interests,
and presumably he was handcuffed during the course
of his arrest. (Compl. at ¶ 33.) However, Betts states
no facts or circumstances—even in the broadest sense—
from which this Court could conclude that he states a
plausible claim that Rodriguez levied an unreasonable
amount of force against him in effectuating the arrest.
It is true that minor injury may indeed give rise to a
claim of excessive force. See Robison, 821 F.2d at 924
(holding that the fact that plaintiff's injuries were neither
“permanent” nor “severe,” together with her failure to
seek medical treatment for her injuries, did not necessitate
dismissal of her claim of excessive force at the summary
judgment stage). Accordingly, “[a] lack of an allegation
of serious physical injury stemming from [a plaintiff s]
arrest and search does not, therefore, require a Rule
12(b)(6) dismissal.” Messina v. Mazzeo, 854 F.Supp. 116,
130 (E.D.N.Y.1994). However, “[b]ecause the test is now
one of objective reasonableness—without any reference
to the officers' subjective state of mind—a motion to
dismiss an excessive force claim is appropriate if, accepting
all of the allegations as true, it is clear that the force
used by the officers was objectively reasonable under the
circumstances.” Id. at 128–29.

*11  Had Berts included context together with his
conclusory assertion that his shoulder was somehow
injured, he likely would have stated a claim. See, e.g.,
Johnson v. Glick, 481 F.2d 1028, 1029–30 (2d Cir.1973)
(reversing the district court's dismissal of Plaintiff's
excessive force claim under 12(b)(6), where he alleged
that Defendant had struck him twice on the head and

denied him medical attention); 9  Messina, 854 F.Supp.
at 131 (denying Defendant's 12(b)(6) motion with respect
to Plaintiff's excessive force claim when Plaintiff alleged
“repeated slaps and blows at the scene of the arrest,
in the police car, and at the station house” along with
“physical injuries to his right wrist, abdomen, face and

legs, causing him to suffer intense pain, and emotional
pain and suffering”); cf. Santiago v. Yarde, 487 F.Supp.
52, 54 (S.D.N.Y.1980) (“The limited and minor nature
of plaintiff's alleged injuries provides insufficient support
for plaintiff's claim that he was maliciously abused by
defendant. He does not claim he was struck, or kicked
in any way, or that he received or sought medical
treatment.”) However, here, there are no facts from which
it can be concluded that Rodriguez used anything other
than reasonable force in restraining Betts, only a bare
assertion. Cf. First Nationwide Bank v. Gelt Funding, 27
F.3d 763, 771 (2d Cir.1994) (“Under Rule 12(b)(6), the
well-pleaded material allegations of the complaint are
taken as admitted; but conclusions of law or unwarranted
deductions of fact are not admitted.” (internal quotations
omitted)).

Given the possibility that Berts may be able to
contextualize his claim with facts that bolster this
particular allegation's plausibility, this Court dismisses the
excessive force allegation without prejudice, giving Betts
leave to replead this claim.

4. Malicious Prosecution and Abuse of Process
Betts also asserts malicious prosecution claims under
§ 1983, claiming that Rodriguez, together with the
City and Shearman, maliciously prosecuted him and
maliciously abused process in preparing a “false
accusatory instrument” and subsequently arresting and
incarcerating him. (Compl. at ¶¶ 34, 41.) Rodriguez moves
to dismiss both allegations on the grounds of failure to
state a claim and qualified immunity. (City Memo. at 9–
13.)

“Freedom from malicious prosecution is a constitutional
right that has long been clearly established.” Kinzer
v. Jackson, 316 F.3d 139, 143 (2d Cir.2003). In order
“[t]o sustain a § 1983 claim of malicious prosecution,
a plaintiff must demonstrate conduct by the defendant
that is tortious under state law and that results in a
constitutionally cognizable deprivation of liberty.” Id.
Thus, in this Circuit, to state a § 1983 claim for malicious
prosecution, a plaintiff must show: “(1) that the defendant
commenced or continued a criminal proceeding against
him; (2) that the proceeding was terminated in the
plaintiff's favor; (3) that there was no probable cause for
the proceeding; and (4) that the proceeding was instituted
with malice,” id., together with either an arrest made
pursuant to a warrant—i.e. legal process, or a “post-
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arraignment deprivation of liberty.” Singer, 63 F.3d at
117. The Second Circuit has held that where police officers
“swear out a complaint” and later “file it in a criminal
court,” they have commenced a criminal action, “put[ting]
in motion proceedings that rendered the defendant at all
times subject to the orders of the court, see § 510.40(2), and
foreseeably requir[e] him to incur the expense of a lawyer
and the inconvenience and perhaps expense of multiple
court appearances.” Swartz v. Insogna, No. 11 Civ. 2846,
2013 WL 28364, ––– F.3d ––––, at *5 (2d Cir. Jan. 3, 2013).

*12  Here, as discussed, Rodriguez is entitled to qualified
immunity on the probable cause prong of this claim,

as he had arguable probable cause for the arrest. 10

And while of course forwarding inaccurate or misleading
information to the prosecutor could constitute malice in
this context, Lowth, 82 F.3d at 573 (“[M]alice does not
have to be actual spite or hatred, but means only that the
defendant must have commenced the criminal proceeding
due to a wrong or improper motive, something other
than a desire to see the ends of justice served.” (citations
and quotations omitted)), here, Betts' naked assertions
that the police fabricated the information corroborated by
Shearman are implausible at best.

Betts also asserts an abuse of process claim under §
1983. (Id . at ¶ 41.) Rodriguez moves to dismiss the
allegation on the ground that Betts' malicious abuse of
process claim fails to state a claim. (City Memo. at
15.) Whereas malicious prosecution is associated with
the “improper issuance of process,” abuse of process
reflects the “improper use of process after it is regularly
issued.” Cook v. Sheldon, 41 F.3d 73, 80 (2d Cir.1994)
(quotations omitted). As with false arrest, imprisonment,
and malicious prosecution, the elements of a § 1983 claim
for malicious abuse of process stem from New York state
law. Id. In order to state such a claim, a plaintiff must show
that a defendant: “(1) employ[ed] regularly issued legal
process to compel performance or forbearance of some act
(2) with intent to do harm without excuse or justification,
and (3) in order to obtain a collateral objective that is
outside the legitimate ends of the process.” Id. Improper
motive behind an arrest or prosecution is not sufficient to
state a malicious abuse of process claim. See, e.g., Jones
v. Maples/Trump, No. 98 Civ. 7132, 2002 WL 287752, at
*7 (S.D.N.Y. Feb. 26, 2002) (“Not every use of process
motivated by selfishness or maliciousness gives rise to an
abuse of process claim.”). Instead, to state such a claim,
a plaintiff must allege that defendants “aimed to achieve

a collateral purpose beyond or in addition to [Plaintiff's]
criminal prosecution.” Savino v. City of New York, 331
F.3d 63, 78 (2d Cir.2003).

Here, Betts' Complaint makes no allegation of a collateral
objective pursued by Rodriguez in a perversion of legal
process; nowhere does Betts state that Rodriguez initiated
his arrest in order to effectuate some other, nefarious aim.
But see Bd. of Educ. of Farmingdale UnionFree Sch. Dist.
v. Farmingdale Classroom Teachers' Ass'n., 38 N.Y.2d 397,
404 380 N.Y.S.2d 635 (Ct.App.1975) (Plaintiff stated a
claim for abuse of process where it claimed defendants
were perverting process to “inflict economic harm on the
school district”); Dean v. Koc hen dorfer, 237 N.Y. 384,
143 N.E. 229 (Ct.App.1924) (Plaintiff stated a claim for
abuse of process where Defendant issued a warrant for
the collateral purpose that Defendant “might lecture and
chide [Plaintiff] under the guise of judicial action”). As
Betts alleges no collateral objective, his abuse of process
claims must be dismissed.

5. Right to a Fair Trial
*13  Betts also appears to assert a claim that he

was denied his right to a fair trial in violation of
his Fifth and Fourteenth Amendment rights. (Compl.
at ¶ 41.) Rodriguez moves to dismiss this claim as
duplicative of Betts' malicious prosecution and false
arrest/imprisonment allegations. (City Memo. at 16.)

Betts may bring a right to a fair trial claim alongside his
other § 1983 claims without suffering summary dismissal
as a matter of law. See Nibbs v. City of New York,
800 F.Supp.2d 574, 576 (S.D.N .Y.2011) (“The Court
is not persuaded that the distinction Defendants suggest
is relevant. Ricciuti did not base its holding upon the
existence of separate pieces of evidence supporting each
claim. On the contrary, courts in this District have
regularly found Ricciuti to stand for the proposition that
a claim for denial of a right to a fair trial may be brought
alongside one for malicious prosecution even where both
are supported by the same evidence.” (citing Brandon v.
City of New York, 705 F.Supp.2d 261, 276 (S.D.N.Y.2010)
and Jovanovic v. City of New York, No. 04 Civ. 8437, 2006
WL 2411541, at *13 (S.D.N.Y. Aug. 17, 2006)). This claim
nevertheless fails the plausibility requirement of Twombly
and Iqbal.

“When a police officer creates false information ... and
forwards that information to prosecutors, he violates
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the accused's constitutional right to a fair trial, and the
harm occasioned by such an unconscionable action is
redressable in an action for damages under 42 U.S.C.
§ 1983.” Ricciuti, 124 F.3d at 130. Here, Betts makes
only threadbare allegations that somehow Rodriguez and
Jane Doe “coached” Shearman into giving a false written
statement for the DIR. (Compl. at ¶ 22.) Given that
Betts' own Complaint alleges that Shearman originally
called the police of her own volition and stated that
Betts “among other things, ... had assaulted her,” it is
implausible to suggest that any subsequent statement to
that same effect was somehow coached by the police.
Shearman's allegations very well may have been fabricated
—the ultimate disposition of the action against Betts is
not the issue—but the allegation that Rodriguez somehow
elicited the fabrication, when the alleged fabrication had
already been shared with the police prior to Rodriguez's
arrival at the home, is implausible.

6. Jane Doe
Had the claims against Jane Doe differed from those
against Rodriguez, and had her conduct been alleged in
such a way that permitted Berts' claims against her to
go forward, Plaintiff's claims against Jane Doe would
have survived. However, here, Berts does not distinguish
between Jane Doe's conduct and Rodriguez's except to
note that Rodriguez exhibited excessive force. Thus, Betts'
claims against Jane Doe are accordingly dismissed with
prejudice for the aforementioned reasons pertaining to
Betts' claims against Rodriguez.

C. Plaintiff's § 1983 Claims Against Shearman
Betts also asserts § 1983 claims for false arrest, false
imprisonment, malicious prosecution, abuse of process,
and denial of a right to a fair trial against Shearman. (See
generally Compl. at ¶¶ 15–50.) Because Shearman is not a
state actor, and was not acting under color of state law,
as required by § 1983, Betts' claims against her fail. See
42 U.S.C. § 1983 (“Every person who, under color of any
statute, ordinance, regulation custom, or usage, of any
State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States ...
to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the
party injured....”); United States v. Int'l Bhd. of Teamsters,
Chauffeurs, Warehousemen & Helpers of Am., 941 F.2d
1292, 1295–96 (2d Cir.1991) (“Because the United States
Constitution regulates only the Government, not private

parties, a litigant claiming that his constitutional rights
have been violated must first establish that the challenged
conduct constitutes ‘state action.’ ”).

*14  While private parties may indeed be sued pursuant
to § 1983, such claims may survive only where a
plaintiff alleges facts “demonstrating that the private
entity acted in concert with the state actor to commit
an unconstitutional act.” Ciambriello v. Cty. of Nassau,
292 F.3d 307, 324 (2d Cir.2002). Thus, Shearman is
suable under § 1983 only if she conspired with the
police or was a “willful participant in joint activity with
the State or its agents.” Id. (quotations omitted). It is
well established that a private party does not become a
“willful participant” by merely invoking the assistance of
the police. See, e.g., Liwer v. Hair Anew, No. 99 Civ.
11117, 2000 WL 223828, at *2 (S.D.N.Y. Feb. 25, 2000)
(“Where a private person merely seeks the assistance of
the police to quell a disturbance, the private party is
not ‘jointly engaged’ in the police officer's conduct so
as to render it a state actor under § 1983.”); Young v.
Suffolk County, 705 F.Supp.2d 183, 196 (E.D.N.Y.2010)
(“The provision of information to or summoning of police
officers, even if that information is false or results in
the officers taking affirmative action, is not sufficient
to constitute joint action with state actors for purposes
of § 1983.” (citing Ginsberg v. Healey Car & Truck
Leasing, Inc., 189 F.3d 268, 272 (2d Cir.1999) (“Healey's
provision of background information to a police officer
does not by itself make Healey a joint participant in state
action under § 1983[and] Officer Fitzgerald's active role in
attempting to resolve the dispute after Healey requested
police assistance in preventing further disturbance also
does not, without more, establish that Healey acted under
color of law.” (alteration in the original))).

Berts also alleges that Shearman conspired with
Rodriguez and Jane Doe to violate his constitutional
rights pursuant to § 1983. (Compl. at ¶ 34.) “In order to
survive a motion to dismiss on his § 1983 conspiracy claim,
[Defendant] must allege (1) an agreement between a state
actor and a private party; (2) to act in concert to inflict
an unconstitutional injury; and (3) an overt act done in
furtherance of that goal causing damages.” Ciambriello,
292 F.3d at 324–25. Moreover, in this Circuit, “complaints
containing only conclusory, vague, or general allegations
that the defendants have engaged in a conspiracy to
deprive the plaintiff of his constitutional rights are
properly dismissed.” Id. at 325 (quotations omitted).
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Put another way, “diffuse and expansive allegations are
insufficient, unless amplified by specific instances of
misconduct.” Id. (quotations omitted). Here, Betts has
“fail[ed] to specify in detail the factual basis necessary
to enable appellees intelligently to prepare their defense.”
Ostrer v. Aronwald, 567 F.2d 551, 553 (2d Cir.1977).
Instead, the Complaint merely states in a conclusory
fashion that the three individual defendants conspired
to deprive him of his rights, presumably through the
officers' alleged “coaching” of Shearman. Given that it
is implausible that Shearman was coached into providing
a statement consistent with her earlier allegation—made
before police arrived on the premises—and given that §
1983 is aimed at state actors, or those private citizens who
“willful[ly] participa[tes] in joint activity with the State or
its agents,” Ciambriello, 292 F.3d at 324, Betts fails to state
a claim against Shearman.

D. Plaintiff's Monell Claim Against the City
*15  Plaintiff also alleges that the City has a “custom,

policy and practice” of “improper training” and
“improper supervision” that permitted constitutional
violations and “tacitly permitt[ed] the subornation of
perjury,” the “fabrication of evidence, the coaching of
witnesses in domestic cases, and the commencement and
continuation of criminal prosecutions without probable
cause.” (Compl. at ¶ 52.) The City moves to dismiss this
allegation for failure to state a claim. (City Memo. at 21.)

It is axiomatic that municipalities cannot be held liable
pursuant to § 1983 on a respondeat superior theory. Monell
v. Dep't of Social Servs., 436 U.S. 658, 690 (1978). Instead,
a plaintiff asserting a § 1983 claim against a municipality
must allege that the town or City “under color of some
official policy, ‘caused’ an employee to violate a person's
constitutional rights.” Saenz v. Lucas, No. 07 Civ. 10534,
2008 WL 2735867, at *5 (S.D.N.Y. July 9, 2008) (quoting
Monell, 436 U.S. at 692); see also Zahra v. Town of
Southold, 48 F.3d 674, 685 (2d Cir.1995) (“To hold a
municipality liable in such an action, ‘a plaintiff is required
to plead and prove three elements: (1) an official policy
or custom that (2) causes the plaintiff to be subjected to
(3) a denial of a constitutional right.’ “ (quoting Batista v.
Rodriguez, 702 F.2d 393, 397 (2d Cir.1983)).

Thus, if, pursuant to policy or custom, a municipality's
agents engage in constitutional violations, liability will
attach. Monell, 436 U.S. at 692. To allege such a policy
or custom, the plaintiff may assert: “(1) the existence of

a formal policy officially endorsed by the municipality;
(2) actions taken or decisions made by municipal officials
with final decision making authority, which caused the
alleged violation of plaintiff's civil rights; (3) a practice
so persistent and widespread that it constitutes a custom
of which constructive knowledge can be implied on
the part of the policymaking officials; or (4) a failure
by policymakers to properly train or supervise their
subordinates, amounting to ‘deliberate indifference’ to the
rights of those who come in contact with the municipal
employees.” Saenz, 2008 WL 2735867, at *5 (emphasis
added).

While a court may not apply a heightened pleading
standard to Monell claims, Leatherman v. Tarrant Cty.
Narcotics Intelligence & Coordination Unit, 507 U.S. 163,
168 (1993), “boilerplate” conclusions as to municipal
liability will not suffice, even at this early stage of the
litigation. See, e.g., In re Dayton, 786 F.Supp.2d 809,
822–23 (S.D.N.Y.2011) (“This boilerplate recitation of the
elements of a Monell claim is insufficient to survive a
motion to dismiss.”); Brodeur v. City of New York, No.
99 Civ. 651, 2002 WL 424688, at *6 (S.D.N.Y. Mar. 18,
2002) (“However, absent from the complaint are specific
factual allegations sufficient to establish that a municipal
policy or custom caused [Plaintiff's] alleged injury. If
anything, [Plaintiff] alleges that City officials sought to
deprive him of his civil rights out of a sense of personal
animus towards him, not as an outgrowth of a municipal
policy or custom.” (internal citation omitted)); George v.
Burton, No. 00 Civ. 143, 2001 WL 12010, at *2 (S.D.N.Y.
Jan. 4, 2001) (“[P]laintiff has failed to proffer any facts in
his complaint from which we can infer such a pattern or
practice.”).

*16  Here, Berts has done no more than state, in a
conclusory fashion, that Jane Doe and Rodriguez “acted
in accordance with [a] custom, policy and practice,”
which “allowed improper police procedures to be used
and failed to prevent the occurrences” described in the
Complaint. (Compl. at ¶ 53.) To state there is a policy
does not make it so. And while a plaintiff need not assert
the allegations in the initial complaint with a level of
specificity only made possible through discovery, here,
Berts has alleged no facts from which this Court could
plausibly infer the existence of a custom or policy on
the part of the City. See Plair v. City of New York, 789
F.Supp.2d 459, 469 (S.D.N.Y.2011) (“Here, the complaint
lacks sufficient factual details concerning Monell liability
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and contains boilerplate allegations of unconstitutional
policies and practices. Specifically, Plaintiff conclusorily
alleges that the City ‘permitted, tolerated and was
deliberately indifferent to a pattern and practice of staff
brutality and retaliation by DOC staff at the time of
plaintiff's beatings [which] constituted a municipal policy,
practice or custom and led to plaintiff's assault.’ “ (internal
citation omitted; alteration in original)).

E. Plaintiff's State Law Claims
Betts asserts state law claims of false arrest, malicious
prosecution, abuse of process, prima facie tort, and
intentional infliction of emotional distress against all
Defendants. (Compl. at ¶¶ 63–75.) This Court declines
to exercise supplemental jurisdiction over Berts' state
law claims, as all his other claims have been dismissed.
28 U.S.C. § 1367(“(c) The district courts may decline
to exercise supplemental jurisdiction over a claim under
subsection (a) if ... (3) the district court has dismissed all
claims over which it has original jurisdiction....”).

III. Conclusion
For the foregoing reasons, Defendants' motions to dismiss
are GRANTED.

Betts' claims against the City are DISMISSED
with prejudice. Betts' claims against Rodriguez are
DISMISSED with prejudice, except his excessive force
claim, which is DISMISSED without prejudice, and with
leave to REPLEAD within thirty days of this order. Betts'
claims against Shearman are DISMISSED with prejudice.
Jane Doe is terminated as a party.

The Clerk of the Court is directed to close the entries at
Docket Numbers 10 and 14.

All Citations

Not Reported in F.Supp.2d, 2013 WL 311124

Footnotes
1 Betts asserts false arrest, malicious prosecution, abuse of process, prima facie tort, and intentional infliction of emotional

distress claims under New York State law. (Complaint, Dkt. No. 1 (“Compl.”), at ¶ ¶ 63–75.)

2 All facts are taken from the Complaint unless otherwise indicated and are assumed true for the purposes of this motion.
Cooper v. Parsky, 140 F.3d 433, 440 (2d Cir.1998) (“The court is required to accept as true all factual allegations in
the complaint, and to consider documents attached to or incorporated by reference in the complaint.” (internal citation
omitted)).

3 It is unclear whether the evening in question was during the evening of January 20, stretching into the morning of January
21, or the evening of January 19, together with the early morning hours of January 20. Thus, for purposes of this opinion,
the evening in question is referred to as “January 20.”

4 A DD5 refers to a criminal complaint follow-up report, completed by police. Id. at *3.

5 “The existence of probable cause to arrest constitutes justification and ‘is a complete defense to an action for false arrest,’
whether that action is brought under state law or under § 1983.” Weyant v. Okst, 101 F.3d 845, 852 (2d Cir.1996).

6 In Ward v. City of New York, No. 08 Civ. 7380, 2010 WL 3629536 (S.D.N.Y. Sept. 17, 2010), Judge Holwell, in a converted
motion for summary judgment, stated that “given [the alleged victim's] age, her partial disavowal, her comments about
feeling alienated from her mother, the fact that she first accused [the plaintiff] during an argument with her mother, or
other facts known to the officers at the time,” an issue of material fact existed as to the reasonableness of the officers'
actions in arresting the plaintiff. Id. at * 1.

7 “A person is guilty of assault in the third degree when: 1. With intent to cause physical injury to another person, he causes
such injury to such person or third person; or 2. He recklessly causes physical injury to another person; or 3. With criminal
negligence, he causes physical injury to another person by means of a deadly weapon or a dangerous instrument.” N.Y.
Pen. L. § 120.00.

8 The cases cited by Betts to support this view are inopposite, tending to reflect circumstances where the police actively
sought out a witness or complainant, coercing them to make certain statements, rather than a circumstance, as here,
where an alleged victim reaches out to the police herself, and makes a confirmatory statement in the police's presence.
See, e.g., Zahrey v. City of New York, 2009 WL 54495, at *10 (S.D.N.Y. Jan. 7, 2009).

9 “Although the [Glick Court's] reference to the guards' subjective state of mind is no longer good law in light of Graham
v. Connor, 490 U.S. 386, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989), the Court's determination that plaintiff's complaint
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survived summary dismissal based on the pleadings is significant.” Messina, 854 F.Supp. at 129–30 (internal citation
omitted).

10 Under New York law, “even when probable cause is present at the time of arrest, evidence could later surface which
would eliminate that probable cause.” However, “[i]n order for probable cause to dissipate, the groundless nature of the
charges must be made apparent by the discovery of some intervening fact,” which includes “the failure to make a further
inquiry when a reasonable person would have done so may be evidence of lack of probable cause.” Lowth v. Town of
Cheektowaga, 82 F.3d 563, 571 (2d Cir.1996) (quotations omitted). Here, as there is no evidence of such dissipation,
this Court may employ the same probable cause analysis that applies in the false arrest context.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM

YVETTE KANE, Chief Judge.

*1  On September 12, 2011, Plaintiff Joel Brett Smith
(“Smith”) filed this civil rights action pursuant to 42
U.S.C. § 1983. At the time, Smith was incarcerated at the
State Correctional Institution at Chester, Pennsylvania,
but has since been released from prison. In the complaint
he names as defendants various employees at the
York Count Prison, Pennsylvania, his former place of
confinement. Presently pending is Smith's “Motion to
Withdraw Claim.” (Doc. No. 24.) This filing will be
construed as a motion to voluntarily dismiss this action
pursuant to Federal Rule of Civil Procedure 41(a)(2). The
motion will be granted and, for the reasons that follow,
the dismissal will be with prejudice.

I. Procedural Background
This matter proceeds on an amended complaint. (Doc.
No. 13.) In the amended complaint Smith names
York County Prison employees Warden Mary E.
Sabol, Captain Dairyman and Correctional Officer
Raffinsburger as defendants. He claims that on or about
January 14, 2010, he informed Defendants Dairyman and
Raffinsburger about problems between himself and two
other inmates confined at the York County Prison that

would lead to physical violence. Defendants informed
Smith that “there will be no problems and for [Plaintiff]
not to worry that it will be taken care of.” (Doc. No.
13 at 1.) After informing Defendants of his concerns,
Smith alleges that he was assaulted by the two inmates he
complained about, and suffered injuries and physical pain.
He further maintains that responsibility for this incident
should also be placed on Mary Sabol because Dairyman
and Raffinsburger are her employees.

On June 1, 2012, Defendants filed a motion to dismiss the
complaint. (Doc. No. 16.) Following briefing, the motion
was granted in part and denied in part on December 6,
2012. The motion was granted to the extent that all claims
set forth against Defendant Sabol were dismissed. The
motion was denied in all other respects and the remaining
two (2) Defendants were directed to submit an answer to
the amended complaint. (Doc. No. 21.) An answer was
thereafter filed on December 26, 2012. (Doc. No. 22.)
Discovery is currently taking place. Dispositive motions
are due on July 19, 2013. (Doc. No. 23.) On May 9, 2013,
Smith filed the pending motion seeking to withdraw his
claim. (Doc. No. 24.) In the motion he states that he no
long seeks to continue with this action in that he does not
have the funds to retain an attorney and does not have the
education necessary to proceed.

II. Discussion
The Court will construe Smith's “Motion to Withdraw
Claim” (Doc. No. 24) as a request for the voluntary
dismissal of this action. Due to the procedural posture
of this matter, the dismissal shall be pursuant to
Fed.R.Civ.P. 41(a)(2), and will be with prejudice. Rule
41 which addresses the dismissal of actions provides as
follows:

(a) Voluntary Dismissal.

(1) By the Plaintiff.

(A) Without a Court Order. Subject to Rules 23(e),
23.1(c), 23.2, and 66 and any applicable federal
statute, the plaintiff may dismiss an action without
court order by filing:

*2  (i) a notice of dismissal before the opposing party
serves either an answer or a motion for summary
judgment; or
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(ii) a stipulation of dismissal signed by all parties who
have appeared.

(B) Effect. Unless the notice or stipulation states
otherwise, the dismissal is without prejudice. But if
the plaintiff previously dismissed any federal-or state-
court action based on or including the same claim, a
notice of dismissal operates as an adjudication on the
merits.

(2) By Court Order; Effect. Except as provided in
Rule 41(a) (1), an action may be dismissed at the
plaintiff's request only by court order, on terms that
the court considers proper.... Unless the order states
otherwise, a dismissal under this paragraph (2) is
without prejudice.

Fed.R.Civ.P. 41(a). Procedurally, Rule 41(a)(1) is not
available to Smith because Defendants have filed their
answer to the complaint. (Doc. No. 22.) Consequently, his
request for termination of this action will be construed as
a request for voluntary dismissal pursuant to Rule 41(a)
(2) and requires a court order. Further, due to the extent
to which this matter has been litigated, and taking into
consideration the judicial and other legal resources that
have been invested to this point, the Court finds that it is
appropriate that such dismissal shall be with prejudice.

It is well within a court's discretion to grant the dismissal
with prejudice where it would be inequitable or prejudicial
to defendant to allow plaintiff to refile the action. See
Chodorow v. Roswick, 160 F.R.D. 522, 523 (E.D.Pa.1995).
Factors to be considered in deciding whether to grant
the dismissal with prejudice include: (1) the excessive
and duplicative expense of a second litigation; (2) the
effort and expense incurred by the defendant in preparing
for trial; (3) the extent to which the current suit
has progressed; (4) the plaintiff's diligence in bringing
the motion to voluntarily dismiss and his explanation
therefore; and (5) the pendency of a dispositive motion
by the non-moving party. See Dodge–Regupol, Inc. v.
RB Rubber Products, Inc., 585 F.Supp.2d 645, 652
(M.D.Pa.2008).

If the Court dismissed this matter without prejudice, and
Smith were to resurrect the action at some unspecified
point in the future, there can be no doubt that Defendants
would be significantly prejudiced by the excessive and
duplicative expense of a second litigation. Moreover,
it is clear from procedural history in this matter that
significant judicial and other legal resources have already
been expended on this litigation and that there has
been forward progress to the point of discovery and
preparation for the filing of a dispositive motion. After 1½
years of litigating this matter, Smith has decided that he
no longer wishes to pursue this action. It may be that he
has lost interest in doing so due to his release from prison.
Further, even if the statute of limitations would not bar a
second suit, it would be prejudicial to require Defendants
to defend these claims again. For these reasons, Smith's
motion will be granted, and the case will be dismissed with
prejudice. An appropriate order follows.

ORDER

*3  AND NOW, THIS 30th DAY OF MAY, 2013, for the
reasons set forth in the accompanying Memorandum, IT
IS HEREBY ORDERED AS FOLLOWS:

1. Plaintiff's “Motion to Withdraw Claim” (Doc. No. 24)
is construed as a motion for voluntary dismissal pursuant
to Federal Rule of Civil Procedure 41(a)(2).

2. Plaintiff's motion for voluntary dismissal (Doc. No.
24) is granted and this action is dismissed with prejudice
pursuant to Fed. .R. Ci. P. 41(a)(2).

3. The Clerk of Court is directed to close this case.

4. Any appeal from this order is deemed frivolous and not
taken in good faith. See 28 U.S.C. § 1915(a)(3).

All Citations

Not Reported in F.Supp.2d, 2013 WL 2371193

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

JACK ZOUHARY, U. S. DISTRICT JUDGE

INTRODUCTION

*1  This case resembles a game of whack-a-mole. After
a year of litigation and an adverse summary judgment
ruling, Plaintiffs now seek to amend their Complaint a
second time to raise an entirely new legal theory (Docs.
33–34, 41). An overview of the procedural history of this
case is helpful to an understanding of whether another
leave to amend is appropriate.

BACKGROUND

Original Complaint. Plaintiffs filed their Complaint in
March 2016—more than a year ago (Doc. 1). The thrust
of the Complaint was that the City of Rossford illegally
destroyed Plaintiffs' property, based on a demolition order
that, in turn, was based on an invalid settlement agreement
(id.). Bauer was allegedly arrested for “protesting the

demolition of his own house,” and police officers told him
they would “accompany him to City Council Chambers”
if he decided to go to the City Council meeting that
evening (id. at ¶¶ 27–28). According to Bauer, this
“prevent[ed] him (again) from being heard regarding the
wrongful demolition of his property and den[ied] him his
First Amendment and Due Process rights” (id. at ¶ 28).

The Complaint enumerated five claims against the City
for: (1) an illegal taking in violation of the Fifth
Amendment; (2) deprivation of procedural due process
under the Fourteenth Amendment; (3) violation of the
Fourth Amendment's guarantee against unreasonable
searches and seizures; (4) demolition of property without
notice under Ohio law; and (5) wrongful demolition
(id. at ¶¶ 31–53). The wrongful demolition claim was
also brought against the City's contractor, Competitive
Hauling, Inc. (id. at ¶¶ 51–53).

The City answered in April 2016, and this Court held a
status conference in June. At that conference, the City
argued there was no legal basis for the Complaint's first,
fourth, and fifth claims. This Court ordered counsel to
exchange authorities concerning the arguments raised
by the City (Doc. 6). A few weeks later, Plaintiffs
requested leave to amend the Complaint to address the
City's arguments. That request was granted (Doc. 10).
Plaintiffs also acknowledged that the facts relevant to their
Amended Complaint were not in dispute. Both parties
then agreed to submit the legal issues for this Court to
decide on cross motions for summary judgment.

Amended Complaint. The Amended Complaint lists the
City as the only Defendant, and it enumerates claims
for violation of: (1) procedural due process under the
Fourteenth Amendment; (2) the right to be free from
unreasonable searches and seizures under the Fourth
Amendment; and (3) the freedom of speech under the
First Amendment (Doc. 11 at ¶¶ 29–40). With respect to
the Fourth Amendment claim, the Amended Complaint
states—in conclusory fashion—that “the actions and
inactions of the City as alleged herein constitute a
denial of Plaintiffs' right to be free from unlawful
searches and seizures, and are contrary to the Fourth
Amendment of the United States Constitution” (id. at
¶ 34). Plaintiffs explained the theory underlying that
claim as follows: “[T]here was no valid order for the
demolition. In addition, there was no valid settlement
agreement to provide a basis for the demolition and the
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related police presence to enforce it. As such, the police
officers were essentially sent to enforce an invalid civil
settlement agreement” (id. at ¶ 25). Notably, the Amended
Complaint makes no mention of the term “probable
cause.” And to the extent a lack of probable cause for
arrest is implied, the only factual basis alleged is the
purportedly invalid demolition order.

*2  Summary Judgment. On August 11, the parties
jointly submitted Stipulations of Fact to be used by this
Court in deciding cross motions for summary judgment
(Doc. 13). In a status conference with this Court (Doc.
14), the parties also agreed that the threshold issue
of the settlement agreement's validity would likely be
case dispositive. The parties briefed summary judgment
motions (Docs. 15–17, 19–21), and this Court held a
record hearing on October 14 (Doc. 22). At this Court's
request, the parties submitted additional briefing on an
issue raised by Plaintiffs (Docs. 23–24). On November 4,
this Court granted the City's Motion and denied Plaintiffs'
Motion, holding both that the settlement agreement was
valid and that Plaintiffs' due process claim failed in any
event (Doc. 25).

Following the summary judgment ruling, this Court
held another status conference. At that conference,
Plaintiffs requested two weeks to evaluate what remained
of their First and Fourth Amendment claims in light
of this Court's ruling. That request was granted, and
this Court scheduled a further status conference for
the following month (Doc. 26). At that time, despite
having nearly a month to consider the implications
of this Court's ruling, Plaintiffs still were unable to
articulate a basis for proceeding with their First and
Fourth Amendment claims. Instead, they sought further
discovery to supplement the record and more time to
consult with a criminal lawyer to determine the viability of
a Fourth Amendment claim. This Court granted Plaintiffs
an additional three weeks (id.).

Proposed New Complaint. On December 27, Plaintiffs
filed a Motion to Supplement Record, asking to re-open
discovery and briefing on the issues resolved by summary
judgment (Doc. 27). This Court denied Plaintiffs' Motion
and gave Plaintiffs two weeks to advise whether they had
any remaining claims (Doc. 30). At a status conference on
January 18, 2017, Plaintiffs reported they reviewed some
legal authority suggesting the police may not enforce a
civil contract, and they stated their intention to proceed

with their Fourth Amendment claims on that basis.
This Court ordered counsel to exchange the relevant
authorities and discuss the merits of moving forward.

The following week, Plaintiffs requested leave to depose
the arresting officers to assist in determining the validity
of their Fourth Amendment claim (Doc. 31). Over the
City's objection, this Court granted Plaintiffs' request (id.).
Following those depositions, Plaintiffs announced they
wanted to proceed with their Fourth Amendment claim
on a new basis: the officers lacked probable cause to arrest
Bauer. This Court pointed out that the pending Complaint
makes no reference to “probable cause.” Accordingly,
this Court suggested Plaintiffs may not have adequately
pled that as a basis for holding the City liable (Doc. 32).
Plaintiffs requested and were given until March 10 to seek
leave to amend to cure any deficiencies in their Amended
Complaint (id.).

Plaintiffs then filed a proposed Second Amended
Complaint that—for the first time—mentions probable
cause (Doc. 34-1). Plaintiffs argue there is no need
to amend because their First Amended Complaint
adequately pleads First and Fourth Amendment claims.
Alternatively, to the extent this Court disagrees, they
seek leave to amend (Docs. 33–34). The City opposes the
Motion (Doc. 41), arguing: (1) the officers had probable
cause to arrest Bauer; (2) Plaintiffs were previously
afforded an opportunity to amend; (3) Plaintiffs have
caused undue delay and appear to have dilatory motives;
(4) the City did not have notice of Plaintiffs' probable
cause argument; (5) the City will be prejudiced if Plaintiffs
are permitted to amend their Complaint again; and (6)
Plaintiffs have not properly pled a Fourth Amendment
claim for false arrest.

LEGAL STANDARDS

*3  Federal Civil Rule 15(a)(2) instructs that this Court
“should freely give leave [to amend] when justice so
requires.” But leave may be denied for “undue delay,
bad faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing
party by virtue of allowance of the amendment, futility
of amendment, etc.” Riverview Health Institute LLC v.
Med. Mutual of Ohio, 601 F.3d 505, 520 (6th Cir. 2010)
(emphasis removed) (quoting Foman v. Davis, 371 U.S.
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178, 182 (1962)). Moreover, “a party must act with due
diligence if it intends to take advantage of [Rule 15(a)(2)'s]
liberality.” Detrick v. Heidtman Steel Prods., Inc., 2017
WL 360552, at *5 (6th Cir. 2017) (quoting United States
v. Midwest Suspension & Brake, 49 F.3d 1197, 1202 (6th
Cir. 1995)).

This Court has discretion to deny leave to amend
following summary judgment. Riverview Health Institute
LLC, 601 F.3d at 521. In fact, the Sixth Circuit—on
several occasions—has upheld a district court's decision
to deny leave following dispositive motion practice.
See, e.g., Hiller v. HSBC Fin. Corp., 589 Fed.Appx.
320, 321 (6th Cir. 2015) (upholding denial of leave to
amend after cross motions were briefed and argued);
Glazer v. Chase Home Fin. LLC, 704 F.3d 453, 458–
59 (6th Cir. 2013) (“[A]llowing amendment under these
circumstances would encourage delay and bad faith on
the part of plaintiffs and prejudice defendants who would
have wasted time and expense attacking a hypothetical
complaint.”); Kelso v. City of Toledo, 77 Fed.Appx. 826,
834 (6th Cir. 2003) (“The Kelsos offer no explanation why
the district court abused its discretion in denying them
leave to file this amendment after summary judgment, and
no reasons can be gleaned from the record. The Kelsos
were well aware of these individuals' involvement ... long
before the parties filed their summary judgment papers.”).

This principle also has been affirmed by federal circuits
around the country, often citing the reasoning articulated
by the Fifth Circuit in Freeman v. Continental Gin Co.:

A busy district court need not
allow itself to be imposed upon
by the presentation of theories
seriatim. Liberality in amendment is
important to assure a party a fair
opportunity to present his claims
and defenses, but equal attention
should be given to the proposition
that there must be an end finally
to a particular litigation.... Much
of the value of summary judgment
procedure in the cases for which it
is appropriate ... would be dissipated
if a party were free to rely on
one theory in an attempt to defeat
a motion for summary judgment
and then, should that theory prove
unsound, come back long thereafter

and fight on the basis of some other
theory.

381 F.2d 459, 469–70 (5th Cir. 1967) (quotations and
citations omitted); see, e.g., Aponte-Torres v. Univ. of
Puerto Rico, 445 F.3d 50, 58 (1st Cir. 2006); Pallottino v.
City of Rio Rancho, 31 F.3d 1023, 1027 (10th Cir. 1994);
Humphreys v. Roche Biomedical Labs., Inc., 990 F.2d 1078,
1082 (8th Cir. 1993); State Trading Corp. of India, Ltd.
v. Assuranceforeningen Skuld, 921 F.2d 409, 418 (2d Cir.
1990); Lussier v. Dugger, 904 F.2d 661, 667 (11th Cir.
1990);Nguyen v. United States, 792 F.2d 1500, 1503 (9th
Cir. 1986); Twohy v. First Nat'l Bank of Chicago, 758
F.2d 1185, 1196–97 (7th Cir. 1985); Tenneco Resins, Inc.
v. Reeves Bros., Inc., 752 F.2d 630, 635 (Fed. Cir. 1985);
see also 10A Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 2712 (4th ed. 2017) (“A
litigant cannot amend as a matter of right under Rule
15(a) after a summary judgment has been rendered and a
court ordinarily will be reluctant to allow leave to amend
to a party against whom summary judgment has been
entered.” (footnotes omitted)).

ANALYSIS

*4  Granting Plaintiffs leave to amend their Complaint
a second time—more than a year after they filed
their original Complaint, almost nine months after
they last amended their Complaint, and almost five
months after this Court granted Defendants' Motion for
Summary Judgment—would be inequitable and would
unduly prejudice Defendants. Granting leave to amend
would also be futile, because Plaintiffs' proposed Second
Amended Complaint still fails to state a plausible First
or Fourth Amendment claim against the City—the only
named Defendant.

Plaintiffs were aware of the circumstances surrounding
Bauer's arrest when they filed their original Complaint.
In fact, the original Complaint references both arresting
officers (Doc. 1 at ¶ 22). Bauer now contends his conduct
was insufficient to give the officers probable cause to
arrest him, but he fails to explain how he only became
aware of those facts after deposing the officers (Doc. 34
at 4). Bauer was there; he therefore knew all he needed
to know to determine whether his conduct met the legal
standard for arrest. He also knew all he needed to know
about whether his First Amendment rights were violated.
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Plaintiffs offer only one explanation for why they failed
to previously allege more details concerning the factual
bases of their claims—they do not think it was necessary.
They are wrong. It is true a complaint need only contain a
“short and plain statement of the claim,” and it need not
contain “detailed factual allegations.” Ashcroft v. Iqbal,
556 U.S. 662, 677–78 (2009) (quoting Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007); Fed. R. Civ. P.
8(a)(2)). Nevertheless, stating a plausible claim requires
“more than an unadorned, the-defendant-unlawfully-
harmed-me accusation.” Id. at 679. Rather, Plaintiffs must
plead “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the
misconduct alleged.” Id. “Where a complaint pleads facts
that are merely consistent with a defendant's liability, it
stops short of the line between possibility and plausibility
of entitlement to relief.” Id. (quoting Twombly, 550 U.S.
at 557).

Plaintiffs' own characterization of the Amended
Complaint's Fourth Amendment allegations
demonstrates their failure to satisfy the Iqbal/Twombly
standard: “In this case, Plaintiff's Amended Complaint
states that Mr. Bauer was arrested and that his rights to
be free from unlawful searches and seizures were violated.
He has therefore pleaded a plausible and viable Fourth
Amendment claim based on lack of probable cause” (Doc.
34 at 6). That is nothing more than an “unadorned, the-
defendant-unlawfully-harmed me accusation.” Id. It is not
enough to state that Bauer was arrested and that his arrest
was illegal. A plausible claim based on a lack of probable
cause must—at a minimum—allege facts suggesting there
was no probable cause. The Amended Complaint is silent
as to Bauer's conduct other than to say he “was arrested
for protesting the demolition of his own house” (Doc. 11
at ¶ 26).

Instead, the Amended Complaint focuses solely on
Plaintiffs' theory that the police should not have been
sent to help enforce an invalid demolition order. That is
the only factual circumstance outlined in the Amended
Complaint that even remotely approaches adequate notice
of a theory underlying Plaintiffs' Fourth Amendment
claims. But, as Defendants correctly point out (Doc. 41
at 10), the Amended Complaint could not have given
them adequate notice of Plaintiffs' current probable cause
theory, because it appears Plaintiffs did not even know
it was their theory. Indeed, it took Plaintiffs months—in

addition to significant prodding from this Court—before
they were able to articulate that theory.

*5  Plaintiffs' First Amendment claims are similarly
deficient. The Amended Complaint provides nothing
more than conclusory allegations of a First Amendment
violation. Plaintiffs again plead no facts allowing this
Court to draw the reasonable inference that the officers
arrested Bauer for exercising his First Amendment rights
—Plaintiffs allege neither that the police lacked probable
cause to arrest Bauer nor that their decision was in any
way motivated by his protected speech. On the contrary,
Plaintiffs allege the officers were instructed to “keep the
peace,” “make sure there were no problems during the
demolition,” and “arrest Bauer for obstructing official
business if he gets in the way of contractors while they
were demolishing” (Doc. 11 at ¶¶ 21–24). On its face, the
Amended Complaint fails to suggest the officers wanted to
limit Bauer's ability to lawfully protest. Likewise, Bauer's
assertion that the officers told him they would accompany
him to the City Council meeting does not plausibly suggest
a First Amendment violation. Bauer does not allege the
officers told him he would not be allowed to speak at the
meeting or that he otherwise would be prohibited from
lawfully protesting the destruction of his home. In short,
the Amended Complaint fails to state a plausible claim
under either the First or Fourth Amendment.

But even if this Court were to assume Plaintiffs had
adequately alleged that one or more of the officers violated
Bauer's constitutional rights, the Amended Complaint
would still be deficient because it fails to allege facts
(much less a legal theory) leading to an inference that
the City is liable for those officers' conduct. “It is well
established that a municipal entity may not be sued for
injuries inflicted solely by its employees or agents under
§ 1983.” Baynes v. Cleland, 799 F.3d 600, 620 (6th Cir.
2015). To state a claim against a municipality, Plaintiffs
must show “the alleged federal violation occurred because
of a municipal policy or custom.” Bickerstaff v. Lucarelli,
830 F.3d 388, 401–02 (6th Cir. 2016). Moreover, Plaintiffs
must “identify the policy, connect the policy to the city
itself and show that the particular injury was incurred
because of the execution of that policy.” Baynes, 799 F.3d
at 621 (quoting Fair v. Franklin Cty., Ohio, 215 F.3d 1325
(6th Cir. 2000) (table decision)).

Plaintiffs plead no facts concerning any “official policy or
custom” of the City that could plausibly be responsible
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for Bauer's allegedly unlawful arrest. All they offer is the
bare allegation that the officers “were asked by Chief
Goss to make [sure] that there were no problems during
the demolition” (Doc. 11 at ¶ 22). This allegation does
not plausibly suggest the City is liable for the officers'
decision to arrest Bauer based on unspecified conduct at
the demolition site. In sum, the Amended Complaint falls
far short of providing the City adequate notice of the
factual and legal bases for Plaintiffs' claims.

And the proposed Second Amended Complaint fares no
better. Although the proposed Complaint adds minimal
clarity with respect to the legal theories Plaintiffs intend
to pursue (see Doc. 34-1 at ¶¶ 34, 38), it fails to address
the factual bases underlying those theories. Moreover,
the proposed Complaint adds nothing with respect to
whether the City may be held liable for the officers' alleged
constitutional violations. Thus, granting Plaintiffs leave to
file the proposed Second Amended Complaint would be
futile.

CONCLUSION

This Court is not persuaded by Plaintiffs' recently hatched
theory of the case. This case has always been about the
allegedly invalid settlement agreement. That is what the
parties agreed when the issues were first presented to this
Court on cross motions for summary judgment. Plaintiffs
may disagree with this Court's ruling on the settlement
and, if so, their remedy is to pursue an appeal. They are
not permitted to keep tossing up legal theories, hoping one
will eventually stick. As one court remarked:

[It] is inequitable to Defendants to force them to chase
Plaintiffs down blind legal alleys while Plaintiffs search
for one leading to their desired destination. Rather,
Plaintiffs must put their best legal foot forward, and
the Court is under no obligation to permit them to
test-drive various potential causes of action, using
the defendant's responsive motion practice and the
Court's opinions as a kind of roadmap in an effort to
find a meritorious claim. “Plaintiffs must exercise due
diligence in amending their complaints. As a corollary
of that principle, busy trial courts, in the responsible
exercise of their case management functions, may refuse
to allow plaintiffs an endless number of trips to the
well.”

*6  In re Keithley Instruments, Inc. Derivative Litigation,
599 F. Supp. 2d 908, 916 (N.D. Ohio 2009) (quoting
Aponte-Torres, 445 F.3d at 58).

This Court finds that Plaintiffs have not provided a
sufficient explanation for why they should be granted
leave to amend at this stage of the litigation. Plaintiffs
have unduly delayed these proceedings, and this latest
request to amend will prejudice the City. Further, this
Court finds that granting leave to amend would be futile
because the proposed Second Amended Complaint fails to
state a plausible claim against the City. Plaintiffs' Motion
to Amend is denied.

IT IS SO ORDERED.

All Citations

Slip Copy, 2017 WL 1179053

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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REPUBLIC OF COLOMBIA, acting on its own behalf
and on behalf of the departments it has the power

to represent, Department of Antioquia, Department
of Arauca, Department of Caldas, Department of
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Amazonas, Department of Atlántico, Department
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Opinion

MEMORANDUM AND ORDER

NICHOLAS G. GARAUFIS, District Judge.

*1  Plaintiffs Republic of Colombia, the Capital District
of Bogotá, and the Departments of Amazonas, Aracua,
Cordoba, Guaviare, Norte de Santander, Putumayo,
Risaralda, San Andres y Providencia, Sucre, and Vichada
(collectively “Withdrawing Plaintiffs”) move pursuant to
Rule 41(a)(2) of the Federal Rules of Civil Procedure for
a court order dismissing without prejudice their claims
against a variety of liquor distillers and distributors
(“Defendants”). (Docket Entry # 273.) In the alternative,
they request an order staying the proceedings as to
them. For the following reasons, the court converts the
Withdrawing Plaintiffs' motion into a motion to dismiss
with prejudice. That motion is GRANTED.

A full account of the plaintiffs' claims can be found in an
earlier memorandum and order in this case, Republic of
Colombia, v. Diageo North America, Inc., 531 F.Supp.2d
365 (E.D.N.Y.2007), wherein the court granted in part
and denied in part Defendants' motion to dismiss (“2007
Order”). The court assumes the parties' familiarity with
the facts and procedural history of this case and so, for
the purposes of this order, it is enough to note that the
plaintiffs are Colombian governmental entities seeking
compensation for revenue lost because of Defendants'
alleged participation in a vast money laundering and
liquor smuggling conspiracy, see id. at 376–380, but that
the court held in its 2007 Order that the revenue rule bars
any claims based on lost taxes or costs associated with
enforcing Colombian tax laws, see id. at 383, 399 n. 11.

The Withdrawing Plaintiffs concede that they can
no longer continue to prosecute this action against
Defendants because, in light of the 2007 Order, all of
their claims are precluded by the revenue rule. (Pls.'
Mem. (Docket Entry # 274).) They seek dismissal without
prejudice, however, on the ground that the revenue rule is
“discretionary” and may be “waived” by the United States
Department of State. (Id.) The Withdrawing Plaintiffs
ask the court to solicit such a waiver. (Id.) Defendants,
on the other hand, maintain that the revenue rule is not
discretionary, and assert that the Withdrawing Plaintiffs'
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motion, which comes over three years after the court
issued its 2007 Order, is simply an effort to escape from
various adverse discovery rulings while preserving an
option to begin litigating anew under more favorable
circumstances. (Defs.' Mem. (Docket Entry # 275).) They
argue that the claims should be dismissed with prejudice,
or, in the alternative, that non-prejudicial dismissal be
conditioned on the Withdrawing Plaintiffs providing
discovery. (Id.)

Court-ordered dismissals under Rule 41(a)(2) are left
to the court's discretion. See Cantanzano v. Wing, 277
F.3d 99, 109 (2d Cir.2001); see also Fed.R.Civ.P. 41(a)(2)
(“[A]n action may be dismissed at the plaintiff's request
only by court order, on terms that the court considers
proper.” (emphasis added)). In exercising such discretion,
it is important to consider the prejudicial effect such
an order may have on defendants. See Cantanzano, 277
F.3d at 109. The Second Circuit has developed a non-
exhaustive list of factors that bear on whether a defendant
would be harmed by a Rule 41(a)(2) dismissal without
prejudice. They are:

*2  (1) the plaintiff's diligence in
bringing the motion; (2) any undue
vexatiousness on the plaintiff's
part; (3) the extent to which
the suit has progressed, including
the defendant's effort and expense
and preparation for trial; (4) the
duplicative expense of relitigation;
and (5) the adequacy of plaintiff's
explanation for the need to dismiss.

Id. at 109–10 (citing Zagano v. Fordham Univ., 900 F.2d
12, 14 (2d Cir.1990)) (internal quotation marks omitted).
Some, if not most, of these factors are influenced by the
probable merit of the claims that a plaintiff is seeking to
withdraw. Where a defendant has cast substantial doubt
on the validity of a plaintiff's claims or where such claims
are dubious on their face, the prospect of relitigation offers
little value but threatens much cost.

In this case, granting the Withdrawing Plaintiffs' motion
would do almost nothing to improve the Withdrawing
Plaintiffs' ultimate chances of success, but might impose a
substantial burden on Defendants. The claims in question

have already been dismissed as a matter of law, 1  see
Diageo N.A., Inc., 531 F.Supp.2d at 399 n. 11, and
the Withdrawing Plaintiffs' only hope for resuscitating

them rests on untested legal theories and unlikely factual
developments. On the other hand, a dismissal without
prejudice could require Defendants to litigate issues that
are nearly identical to those on which they have already
prevailed.

The fact that the revenue rule is not absolute does
not mean that the Withdrawing Plaintiffs' claims are
likely to become viable anytime in the future. It
is true that the political branches can under certain
circumstances consent to the adjudication of foreign tax
claims notwithstanding the revenue rule, see European
Community v. RJR Nabisco, Inc., 355 F.3d 123, 131–32
(2d Cir.2004), vacated and remanded, 544 U.S. 1012, 125
S.Ct. 1968, 161 L.Ed.2d 845 (2005), reinstated on remand,
424 F.3d 175 (2d Cir.2005), cert. denied, 546 U.S. 1092,
126 S.Ct. 1045, 163 L.Ed.2d 858 (2006). But such consent
has only been recognized “where the Untied States itself
institutes a prosecution designed to punish those who have
defrauded foreign governments of tax revenues, or where
treaties between the United States and the sovereigns
at issue provide for broad, reciprocal tax enforcement
assistance.” Id. at 132. Such governmental acts occur
before an action is brought and are fundamentally
different in nature than what is contemplated by the
Withdrawing Plaintiffs—namely, a letter from the State
Department. While the Second Circuit has suggested that
the executive branch “might indicate its consent to the suit
by other means, such as submitting a statement from the
State Department or filing an amicus brief,” id. (emphasis
added), the Withdrawing Plaintiffs do not cite to any case
where this has occurred. Moreover, even assuming that
such a statement or brief would “waive” the revenue rule,
it is not clear that such a waiver would be effective at
all points in the litigation—for example, where, as here,
the plaintiffs's claims had already been dismissed. The
likelihood of even reaching these legal questions, however,
is exceedingly remote. The plaintiffs here filed their first
complaint almost seven years ago. (See Docket Entry # 1.)
One of them, the Republic of Colombia, has direct access
to the State Department and could have solicited from it

an amicus brief or statement at any time. 2  Given that,
after seven years, the State Department has declined to
offer its opinion in this case, the court finds it unlikely that
it will do so in the future. Finally, if the State Department's
silence were enough to prevent a court from dismissing
revenue-rule-barred claims with prejudice, either the State
Department would be effectively required to participate
in every case involving such claims, or some portion of

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579076&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_109
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579076&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_109
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579076&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_109
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579076&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_109
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990058670&pubNum=350&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_350_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_14
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990058670&pubNum=350&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_350_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_14
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012544510&pubNum=4637&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_4637_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_399
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004064605&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004064605&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004064605&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004332326&pubNum=708&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004332326&pubNum=708&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007287781&pubNum=506&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007607449&pubNum=708&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007607449&pubNum=708&originatingDoc=Iebbc9a83f55b11e0bc27967e57e99458&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Republic of Colombia v. Diageo North America, Inc., Not Reported in F.Supp.2d (2011)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3

all claims pending in federal court would be never fully
resolved.

*3  What is more—and ultimately most important for
the purposes of a Rule 41(a)(2) motion—dismissal of the
Withdrawing Plaintiffs' claims without prejudice could
harm Defendants. As noted above, this case began in
2004 and substantial motion practice and some discovery
has already occurred at no doubt great expense to and
effort by Defendants. In the unlikely event that the
Withdrawing Plaintiffs' were able to successfully revive
their claims, at least some of this work would need to
be done again. Further, the Defendants have expressed
concern about spoliation of evidence. (Defs.' Mem. 11–
20.) They would be clearly prejudiced if the Withdrawing
Plaintiffs were allowed to withdraw their claims without
preserving discoverable material relevant to Defendants'
defense. Yet, to keep the Withdrawing Plaintiffs involved
in discovery when they have such slim odds of reviving
their claims would be burdensome to all parties and to the
court.

The court therefore does not grant the Withdrawing
Plaintiffs' motion to dismiss without prejudice; it instead
converts the motion into a motion to dismiss with
prejudice and grants that motion. In Gravatt v. Columbia
University, 845 F.2d 54, 56 (2d Cir.1988), the Second
Circuit recognized that such a maneuver is permissible
under Rule 41(a)(2), but it cautioned that moving
plaintiffs should be given the option of withdrawing
their motions and continuing to litigate. Although the
Circuit stated in Gravatt that “a plaintiff must be afforded
the opportunity to withdraw his motion,” id. (emphasis
added), the court does not read this rule as applying in
all cases. Gravatt involved completely unlitigated claims.

See id. at 55. The Circuit expressly distinguished the
facts in Gravatt from those in two earlier cases where
the plaintiffs had already litigated their claims prior to
moving for non-prejudicial dismissal under Rule 41(a)
(2). See id. at 56 n. 2 (discussing Wakefield v. Northern
Telecom, Inc., 769 F.2d 109 (2d Cir.1985) and Grass
v. Citibank, N.A., 90 F.R.D. 79 (S.D.N.Y.1979)). In
those cases, the plaintiffs' motions to dismiss without
prejudice were converted—or, in the court of appeals case,
should have been converted—into motions to dismiss with
prejudice, to be granted immediately. In the words of
Judge Winter, “[r]easons of judicial economy alone would
appear to dictate that one full and fair attempt to prove
[a] claim is enough.” Wakefield, 769 F.2d at 114. The same
reasoning applies here. Under the 2007 Order, all of the
Withdrawing Plaintiffs' claims must be dismissed, and, as
resolved above, the court will not grant such a dismissal
without prejudice. It therefore makes no sense for the
court to allow the Withdrawing Plaintiffs the option of
continuing in this action, when Defendants could at any
time successfully move to dismiss them based on these two
orders. Such a course of action would elevate form over
substance, cost both parties more legal fees, and waste the
court's time.

*4  Accordingly, the Withdrawing Plaintiffs' Rule 41(a)
(2) motion for dismissal without prejudice is converted
into a motion for dismissal with prejudice and that motion
is GRANTED.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2011 WL 4828814

Footnotes
1 The only reason why the Withdrawing Plaintiffs' claims were not expressly dismissed following the 2007 Order was that

there were arguably questions of fact about what type of claims—commercial or sovereign—the Withdrawing Plaintiffs
possessed. Now that the Withdrawing Plaintiffs have conceded that they have no viable claims, they must be dismissed
from the action. The only issue is whether such dismissal should be with or without prejudice.

2 The revenue rule issues related to this case are not markedly different from those found in similar cases. Were the court
to solicit the State Department's views on the application of the revenue rule here, it would have no principled reason
for not doing so in future cases. The court declines to start down this path, and, accordingly, will not contact the State
Department as requested by the Withdrawing Plaintiffs.
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