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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JERRY ADAMS

Plaintiff,
No. 17-CV-3794(KMK)
V.
OPINION AND ORDER

ANTHONY ANNUCCI, Acting
Commissioner DOCGCS

Defendant.

Appearances:

Jerry Adams

SonyeaNY

Pro Se Plaintiff

Kara F.Sweef Esq.

Office of the New York State Attorney General
New York, NY

Counsel for Defendant

KENNETH M. KARAS, District Judge:

Pro se Plaintifferry Adamg“Plaintiff”) filed the instanComplaint (“Complaint”),
pursuant to 42 U.S.C. § 1983, against Acting Commissioner of the New York Department of
Corrections and Community Supervision (“DOCCS”) Anthony Annutaefendant). (Compl.
(Dkt. No. 1.)! Plaintiff alleges that Defendamtolated his rights under the Fifth, Eighth, and

FourteenthPAmendmerts by creating or implementing a policy which requires Plaieittierto

tThe Complaint does not specify whether Defendant is sued in his official or individual
capacity. To the extent Plaintiff seeks damages against Defendant iridig oéipacity, his
suit is barred by the Eleventh Amendme8te Kentucky v. Graha@73 U.S. 159, 169-70
(1985) (explaining that the Eleventh Amendment bars a damages action agaircftiSizte
sued in their official capacity).
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join a treatment program and admit gilt a crime for which he maintains his innocence, or to
lose his “Good Time @dits; thereby lengthening his sentendgd.)?

Before the ©urt is Defendant’s Motiond Dismiss the Complaimdursuant to Federal
Rule of Civil Procedure 12(£9). (SeeNotice ofMot. To Dismiss (Dkt. No. 23) For the
following reasons, Defendants’ Motiongsanted.

I. Background

A. Factual Background

The following facts are drawn fno Plaintiffs Complaint, (Compl.), Plaintif§
opposition to the Motion To DismisRI('s Decl.(“Pl.’s Mem.”) (Dkt. No. 25), and Plaintiffs
supplemental opposition, (Further Opfgainst Dismissal (“Pls Supp. Mem.”Dkt. No. 28)),
and are taken as true for the purpose of resolving the instant MobBoming the time of the
alleged events, Plaintiff was a convicted prisonémahgston Correctional Facility (Compl.
1.) Plaintiff was incarcerated ib989andis serving an indeterminate sentence vaithaggregate
minimum sentence of 20 years and aggregate maximum sentence of 4iorye@amses
including first degree sodomy, first and second degree robbery, and third degrealcrim
possession of stolen propertgeeNYDOCCS, Inmate Information,
http://nysdoccslookup.doccs.ny.gov (last visited Aug. 30, 2018) (DIN # 89ATOE®Inafter
“DOCCS Profile”) see alsd”l.’s Mem.4-5, 8.) At least with respect to the sodomy offense,

Plaintiff did not plead guilty (Compl. 4.)

2 Plaintiff also lists the Fourth Amendmeamd the Fourteenth Amendment Equal
Protection Claus€Compl. 2), but because tlmmplaint alleges no unreasonable search
seizureseeCarpenter v. United State$38 S. Ct. 2206, 2213 (2018 differential treatment or
invidious discriminationPanzella v. City of NewburgR31 F. Supp. 3d 1, 6-8 (S.D.N.Y. 2017
aff'd, 705 F. App’x 50 (2d Cir. 20173)hese claims are dismissed.

3 For ease of reference, the Court will cite to the E@Rerated page number located in
the top right-hand corner of the page when citing to all of Plaintiff's submnissi
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Under New York Correction Law &2, DOCCS must “make available a sex offender
treatment program for those inmates who are serving sentences for felonfessgof . . and
are identified as having a need for such program in accordancg8&03] and [805] of
[Chapter 43].” N.Y. CorrLaw § 622(1). The first cited provision—8 803—provides that every
inmate serving an indeterminate sentence of imprisonment at a DOCCS facilitye'oeaxe
time allowance against the maximum term of hissentence not to exceed one-third of the
maximum term imposed by the catriN.Y. Corr. Law 8§ 803(1(pb). These allowances are also
called “[g]ood behavior time” or “good time N.Y. Penal Law8 70.30(4)(a). “Such allowances
may be granted for goodbavior . .. or progress and achievement in an assigned treatment
program, and may be withheld, forfeited, or canceled in whole or in part for bad behavior . . . or
failure to perform properly in the . . . program assigned.” N.Y. Corr.§808(1)(a)* Subject
to certain conditions, an inmate, upon his request, must be “conditionally released” from
incarceration when his total “good time” equals the unserved portion of the maxinisn of
indeterminate sentenedn other words, one-third. N.Y. Penal Law § 70.40(b). The second
provision cited in 8§ 622—Section 80%revides that inmates serving indeterminate sentences
“shall be assigned a work and treatment program as soon as pradtaadlhat the DOCCS
commissioner must “review the inmagenstitutonal record to determine whether he has
complied with the assigned program” no more than two months prior to the iarakgéility

for parole to determine if the inmate merits a certificate of earned eligibility. GoM. Law

4 As DOCCS CommissioneRefendant is responsible for promulgating rules and
regulations “for the granting, withholding, forfeiture, cancellation anebraton of allowances
authorized by this section.Id. 8 803(3). His decision regarding such allowances is final and not
reviewable, and “[n]o person shall have the right to demand or require the allowaltcés.”
803(4).



§ 805. Finally, 22 itself also states that any inmate committed to DOCCS cuSstodyr
afterthe effective date o®[622] [, April 13, 2017,] for a felony sex offense” must, “as soon as
practicable, be initially assessed by stdfthe office of mental healttegardirg their “risk of
violent sexual recidivism and . . . need for sex offender treatment while in prisbi@'622(5)
(emphasis added)

Plaintiff alleges that, beginning in 2013, DOCCS threatened him and implemented
sanctions against hinoif refusing to pdicipate in a Sex Offender Treatmdéthogram(“*SOTP”)
in which he must admit guilt for his crime. (Compl.>3Blaintiff refused to participateecause
of his right to appeal his conviction and the fact that he has maintained his innocencertdliring a
after his trial. (d.) In other wordsPlaintiff allegesDefendants were attempting to force
Plaintiff to change his plea from Not Guilty Guilty. (Id. at 4.) Furthermore, Plaintiff alleges
that he was never “screened for havingeadfor treatment,” as required t§622. [d. at 3;see
also id.at 4; Pl's Mem.3—4;, Pl.s Supp. Mem. 2.)

However,on June 22, 201@he Chairman of the Time Allowance Committee told
Plaintiff that “[i]f [he] did not take the program, [he] would losés]iGood Time [credits].”
(Compl. 3.) Plaintiff therefore “consented to take the [SOTR]t] on the way to the program,
[he] was givera new time computation showing [he] Haslt all of [his] Good Time Credits for
the prior refusals.” Ifl.) He wasald that he “must complete the program to be reconsidered for
Good Time.” (d.) However, “[a]fter participating in the program for four months,” Pldintif

was removed “for poor progress and participation,” because he would not admit gust for

5 To the extent Plaintiff brings claims regarding events occurring prioicihvR27,
2014, they are barred by the thngear statute of limitationsSeeOwens v. Okure488 U.S. 235,
236, 249-50 (holding that the court should apply the statute of limitations from the state’
general personal injury statute of limitations to § 1983 claims); N.Y. C.PSL2R45) (setting
three year statute of limitatiofsr personal injury actions).
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crime d conviction, which heslaims he'did not do.” (d.; see alsd”l.’s Mem.5 (same))

“Plaintiff has lost fourteell4) years of [G]ood [T]ime credits,” although it is unclear over what
time period. (Pls Mem.4.) Plaintiff alleges that this policy therefore impermissibly aegh

his sentence and conditional release ,daehe did not receive any otheradtions for rule
violations or refusing assigned programkl. &t5—6; Compl. 4Pl.’s Supp. Mem. 1, 3.)
Defendant, as Commissioner of DOCCS, is the “final” word on this matter andpoirable

for’ DOCCS enforcement of its SOTP policy, (Fd.Mem.6), which directs Defendarg
subordinates “to threaten and punish those inmatesPliiatiff who are eligible for & 622
SOTP but have rideen screened as needindfl.’'s Supp. Mem. 2).

As a result of this policy, Plaintiff cannot sleep or eat and suffers fronastopain and
back aches, as wels exacerbation of his other “ongoing ailments.” (ComplHse)therefore
requests two million dollars in compensatory damages and additional punitive darsagel$, a
as an injunction to release Plaintiff from his allegedly “illegal detentiokul”af 4.)

B. Procedural Background

Plaintiff filed the Complaint on March 27, 2017 in the Western District of New York.
(Compl.) The case was then transferred to this Court on May 19, 2017. (Dkt. Wbeiht)ff
was granted in forma pauperis status on June 6, 2017. (Dkt. No. 7.) On June 28, 2017, the Court
issued an Order of Service directing service on Defendant, (Order of Serkic®l@9)), who
was served on August 22, 2017, (Dkt. No. 22). Plaintiff filed an application for appointment of
pro bono counsel, (Dkt. Nos. 13, 16), which the Court denied without prejudice on October 11,
2017, (Dkt. No. 19).

On September 26, 2017, Defendant filed amuogion letter indicatinghe grounds on

which he would move to dismiss. (Letter from Kara Sweet, Esq. to Court (Sept. 2B(R2Kt7



No. 15).) Plaintifffiled aresponse on October 6, 201Tetter from Plaintiffto Court (Oct. 6,
2017) (Dkt. No. 17).) The Court set a briefing schedule in a memo endorsement. (Dkt. No. 18.)
On November 10, 2017, Defendant filed the instant Motion and accompanying documents. (Not.
of Mot; id. Ex. 1 (“Def!s Mem.”)) Plaintiff filed a motion to dismiss the New York Attorney
Generdls office from the case because of a conflict of interest, along with an acogngpan
declaration. (Dkt. No. 2221’s Mem.) The Court denied the motion tecusethe Attorney
General, but stated that it “will consider thiefclaratiofin opposition to the Motion to
Dismiss.” (Dkt. No. 26.) Defendant filed a reply memorandum on January 10, 2018. (Reply
Mem. of Law in Supp. of Mot. to Dismiss (“Def.’s Reply”) (Dkt. No. 27).) Plainiléd a
supplemental opposition on January 22, 2018. (Pl.’s Supp. Mem.)

[l. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual
allegations” to survive motion to dismiss, “a plainti® obligation to provide the grounds of his
entitlementto relief requires more than labels and conclusions, and a formulaic recitatian of
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(alteration andnternal quotation marks omittedndeed, Rule 8 athe Federal Rules of Civil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotation marks omitted). “Nor does a
complaint suffice if it tenders naked asgets devoid of further factual enhancemend’”
(alteration and internal quotation marks omitted). Instead, a compldifdctual allegations
must be enough to raise a right to relief above the speculative |&@webinbly 550 U.S. at 555.

Although “once a claim has been stated adequately, it may be supported by showingo@ny set



facts consistent with the allegations in the complaidt,at 563, and a plaintiff must allege
“only enough facts to state a claim to relief that is plausible onaés™fa. at 570, if a plaintiff
hasnot “nudged [his or her] claims across the line from conceivable to plausiblegongplaint
must be dismissedidl.; see also Igbal556 U.S. at 679 (“Determining whether a complaint
states a plausible claim for rdliill . . . be a contexspecific task that requires the reviewing
court to draw on its judicial experience and common sense. But where the wed#é¢pfacts do
not permit the court to infer more than the mere possibility of misconduct, the aoinhpta
alleged—but it has not ‘show[n]'—that the pleader is entitled to reliéf(citation omitted)
(second alteration in original) (quotifig@d. R. Civ. P. 8(a)(2)))d. at 678—79 (“Rule 8 marks a
notable and generous departure from the hgpbknical, codgleading regime of a prior era, but
it does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions.”).

In considering DefendaritMotion To Dismiss, the Court is required‘taccept as true
all of the factual allegatiancontained in thECJomplaint” Erickson v. Parduss51 U.S. 89, 94
(2007) (per curiam)see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (same). And, the
Court must “draw([] all reasonable inferences in favor of the plaint®ahiel v. T & MProt.
Res., InG.992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (cidogh v. Christies Intl PLC,
699 F.3d 141, 145 (2d Cir. 2012)). Where, as here, a plaintiff proceeds five Gairt must
“construe[] [hiscomplaint] liberally and interpret[] [itfo raise the strongest arguments that [it]
suggest[s]. Sykes v. Bank of An7.23 F.3d 399, 403 (2d Cir. 2013) (periam) (internal
guotation marks omitted). However, “the liberal treatment afforded to progsatsidoes not
exempt a pro se party from compliance with relevant rules of procedure and Subhan”

Bell v. Jendell980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (internal quotation marks omitted).



Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must coitfine
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,YL99F.3d 99, 107 (2d Cir. 1999) (inteal
guotation marks omitted). However, when the complaint is drafted by a pro sefplkhatif
Court mayconsider “materials outside the complaint to the extent that they are consistent with
the allegations in the complain&lsaifulah v. Furcq No. 12CV-2907, 2013 WL 3972514, at
*4 n.3 (S.D.N.Y. Aug. 2, 2013) (internal quotation marks omitted), includd@;uments that a
pro se litigant attaches to his opposition papekgli v. RheaNo. 09CV-4732, 2010 WL
5186839, at *4 n.6H.D.N.Y.Dec. 15, 2010jitalics omitted), statements by the plaintiff
“submitted in response to [a] defendamnéquest for a preotion conference,Jones v. Fed.
Bureau of PrisonsNo. 11CV-4733, 2013 WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2013), and
“documents either in [the] plaintifff possession or of which [the] plaintiff[] had knowledge
and relied on in bringing suit,”l@&mbers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002)
(internal quotation marks omitted).

B. Analysis

Defendant argues that the Complaint should be dismissedveral reason®laintiff
failed to plausibly allege Defend&mpersonal involvemenhis claims are barred byeck v.
Humprey, 523 U.S. 477 (1994hefails to alege a constitutional violatipg and Defendant is
entitled to qualified immunity(SeeDef.'s Mem.) The Court will address each argument

separately.



1. Personal Involvement

Defendant argues that the Complaint should be dismissed against him becausedie was
personally involed in the alleged constitutional violation®ef.’'s Mem. 8-9.) “It is well
settled that, in order to establish a defendant’s individual liability in a suit lnrondger § 1983,
a plaintiff must show . . . the defendant’s personal involvement in the alleged constitutiona
deprivation.” Grullon v. City of New Haverr20 F.3d 133, 138 (2d Cir. 2013). To establish
personal involvement, a plaintiff must show that:

(1) the defendant participated directly in the allegedtdotisnal violation, (2) the

defendant, after being informed of the violation through a report or appeal, failed

to remedy the wrong, (3) the defendant created a policy or custom under which

unconstitutional practices occurred, or allowed the continuance of such a policy or

custom, (4) the defendant was grossly negligent in supervising subordinates who

committed the wrongful acts, or (5) the defendant exhibited deliberate inddéere

to the rights of inmates by failing to act on information indicatingt tha

unconstitutional acts were occurring.
Id. at 139 (alterations, italics, and internal quotation marks omitted). In other wordsuSee
vicarious liability is inapplicable to . 8 1983 suits, a plaintiff must plead that each
Governmenwfficial defendant, through the official’'s own individual actions, has violated the
Constitution.” Igbal, 556 U.S. at 676. Therefore, Plaintiff must plausibly allege that
Defendans actions fall into one of the five categories identified abdveelebron v. Mrzyglod
No. 14CV-10290, 2017 WL 365493, at *4 (S.D.N.Y. Jan. 24, 2017) (holding that the five
categories “still control[jvith respect to claims that do not require a shgwef discriminatory
intent” postigbal).

Defendant is not mentioned in the Complaisite fromn the caption (SeeCompl.)
However, Plaintiff makes allegations about Defendant’s involvement in his otherssudimsi

which the Court will considerSeeVlad-Berindan v. MTA New York City Tranddo. 14CV-

675, 2014 WL 6982929, at *6 (S.D.N.Y. Dec. 10, 2014) (collecting cases and holding that a



court may rely on factual allegations raised for the first time in a pro se glaiopposition
papers if consistent with the allegations in the complai@tnstruing his submissions libexall
Plaintiff allegeghat Defendant, as DOCCS Commissioner, either drafted or enfiieed
DOCCS policy of forcing inmates to choose between participating in the SOTP ongriteir
Good Time Credits. SeePl.’s Mem.6 (“Defendahis Commissioner of DOCCS, thienal’

word on thismatte and responsibl®r the constitutionally impermissible policy . . .”); BI.
Supp. Mem. 2 (“The Defendant’s policies and directives direct[¢imigloyeesunder hs
supervision to threaten and punishgbanmates, sudsPlaintiff . . . toparticipatein medical
treatment without any screening or need for such treatmeandt.gt 3 (Defendans practices and
policies directed by him in his offici@apacityhave violatedPlaintiff's constitutional rights.
Defendant. . . initiated a cruel and unusual burden upon . . . Plaiatéarnhis [Glood [T]ime
credits by completing the treatment program.”herefore, Defendant allegedly “cted a
policy or custom under which unconstitutiopactices occurred, or allowed tbentinuancef
such a policy or custom.Grullon, 720 F.3d at 139 (internal quotation marks omittedg also
Jones v. AnnuccNo. 16€CV-3516, 2018 WL 910594, at *9 (S.D.N.Y. Feb. 14, 20f@ding
that the plaintiff plausibly alleged personal involvement by alleging that thedefe“instituted

the policy requiring Shia inmates to change their religion fristant to ‘Siha™); Pressley v.

City of New YorkNo. 11€CV-3234, 2013 WL 145747, at *10 (E.D.N.Y. Jan. 14, 2013)
(concluding that the “[p]laintiff has sufficiently alleged that [the deéarid] created an
unconstitutional policy regarding her mabby alleging that the defendants “collaborate on the
policies for the mail room” andnave established, implemented, sanctioned, accepted or caused

the deliberate practice at the City of retaining, opening and reviewingemaito [the] [p]laintiff

and [the] [p]laintiff s business” (internal quotation marks omitteB)§singer v. City oNew
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York No. 06€CV-2325, 2007 WL 2826756, at *4 (S.D.N.Y. Sept. 24, 2007) (finding allegations
that the defendants “created the Gitpolicy of prohibiting protected First Amendment activity
or allowed its continuance” to be “sufficient to allege indial liability”). Although the
Complaint could provide more details, “it is a reasonable inference that a poljgigmenting a
treatment program across DOCCS facilities “was either created or implemernteQPC[CS]
Commissioner,” as “[tlhese are tkimds of policy decisions that one expects might fall within
his . . . purview.”Russell v. PallitoNo. 15CV-126, 2017 WL 1093187, at *2 (D. Vt. Mar. 23,
2017) This is particularly true with respect to programs aiffigcthe provision of Good Time
Credits. SeeN.Y. Corr. Law 8§ 803(3), (4) (stating that the DOCCS Commissioner is responsible
for promulgating the rules and regulations governing Good TireditS and his decisions are
final and not reviewable)The Court therefore denies Defendarilotion To Dismiss for lack

of personal involvement

2. Heckv. Humphrey

The gravamen of Plainti§ Complaint is thaDefendans policy caused him to lose his
accrued Good Timer€&dits and prevented him from earning more, whiltimatelychangechis
sentence and conditional release daezause he would not plead guilty to his crime of
conviction. (Compl.)Defendant argues th&laintiff's claims are barred byeck (Def’s Mem.
4-5.) In Heck the Supreme Counield that ‘a state prisoné&s claimfor damages is not
cognizable under 42 U.S.C. § 1983 if ‘a judgment in favor of the plaintiff would necessarily
imply the invalidity of his conviction or sentence,’” unless the prisoner can demerikaathe
conviction or sentence has previously beemlidated.” Edwards v. Balisol20 U.S. 641, 643
(1997) (quotingHeck,512 U.S. at 487). Moreover, whitteckheld that the favorable-

termination rule is triggered when a prisosesticcess would “necessarily demonstrate the
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invalidity of theconviction” 512 U.S. at 481-82 (emphasis added), the Supreme Court has since
clarified thatHeckapplies to any challenge to the duration of “confinement” that necessarily
implies the invalidity of that confinement, even if that challenge would not implicate
underlying conviction or sentenc&ee Wilkinson v. Dotsob44 U.S. 74, 81-82 (20081 A]

stae prisoners § 1983 action idarred. . .if success in that action would necessarily
demonstrate the invalidity of confinement or its duratidadwards,520 U.S. at 648 (finding
that a prisones claim for money damages alleging that he wasivegpof goodtime credits
without due process necessarily implies the invalidity of the “punishment imposeahingehe
deprivation of the credits). Absent such a showing, a prisoner may only seek réleefederal
courts through a petition for habeas corp8seWilkinson 544 U.S. at 81 (holding that habeas
corpus is the only remedy available to prisoners seekinigvalidatethe durationof their
confinement—eitherdirectly through arinjunctioncompellingspeediereleaseor indirectly
throughajudicial determinatiorthatnecessarilympliesthe unlawfulness of th&tates

custody); see alsa@lenkins v. Haubert, 79 F.3d 19, 23 (2d Cir. 199@]W]here the fact or
duration of a prisoner’s confinement is at issue, § 1983 is unavailable, and221%(®) with

its exhaustion requirement may be emplo$)ed.

Defendant argues that the Complaint fulfills both conditions oH#éekrule. First,
Plaintiff specifically alleges that neither his conviction, sergenor r@ocation of Good Time
Credits has been invalidated. (Compl. 5 (“They have takef my[G]ood [T]ime Credits and
| cannot be release[d] upon my ConditioR&leaseadate . . . | cannot use habeas corpus due to
28 U.S.C. [8] 22[5]4 and | do not have ceetand my Article 78 application has been pending
since July 2016.”).)SeeEdwards 520 U.S. at 643—-4¢4[T]he sole remedy in federal court for a

prisoner seeking restoration of gotwhe credits is a writ of habeas corpus.3econd,
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Defendant arguedat Plaintiffs claims, if true, necessarily imply the invalidity of his
confinement, because he alleges that the SOTP policy delayed his condtieas¢ and left
him in DOCCS custody for longénanhe would have been absent that poli¢pef.s Mem.4—
5.) The Court agrees. The crux of Plainsifllegations is that he is “being detain[ed] illegal[l]ly
by the State” by being kept past his conditioetease date-October 3, 2016. (Compl. 5Ih
other words, Plaintiff contends that Defendant “chang[ed] [his] sentence andiQualdRelease
date.” (d. at 4 see alsd’l.’s Mem. 5; Pls Supp. Mem. 1.) Indeed, Plaintiff eveaquests that
the Court order his “release . . . from this illegal detention.” (CompBédcause a decision in
favor of Plaintiff on these claims would result in his “immediate release from confinemant o
shorter stay in prison,” they are bedrbyHeck SeeWilkinson 544 U.S. at 82. Put differently,
were the Court to find th&efendans SOTP policy, which requed Plaintiff to forgohis earned
and future Good Time Credits, was arbitrary, discriminatory, or unconstitutionahpoent, it
would necessarily imply that the invalidity of his continued confinement beyond tihefdas
conditional releaseSeeD’Angelo v. AnnucgiNo. 16€CV-6459, 2017 WL 6514692, at *6—7
(S.D.N.Y. Dec. 19, 2017) (finding due process and Eighth Amendment claims batiedly
where the plaintiff argued that the defendants “unconstitutionally delagexbhditional
release’by failing to provide transitional services and hougiddnlers v. BoruchNo. 04CV-
1747, 2007 WL 2042794, at *4 (E.D.N.Y. July 16, 2007) (sas®x);also Jackson v. Gok&o.
15-CV-0922, 2017 WL 1317122, at *2 (W.D.N.Y. Apr. 10, 2017) (explaining that when a
prisoner challenges the loss of good time credits, “[t]his impacts the ovegth lef his
confinement” and thus is barred bigcK.

To be sure, a prisoner may hgia procedural due process claim for theteaty

revocation of Good Time CreditSee Wolff v. McDonnelt18 U.S. 539, 558 (1974ee also
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Edwards v. Goord362 F. App’x 195, 197 (2d Cir. 2010However if such a claims to survive
Heck it mustbe based only on use of “the wrong procedures,” and cannot “call into question the
lawfulness of thelaintiff’s continuing confinement,” as Plaintiff does hekeck 512 U.S. at

483 (distinguishingVolff). Similarly, a prisoner may bring&1983 claim beging that the
conditionsof his or her confinement violate the Eighth Amendment without viol&teck See,
e.g, Channer v. Mitche]l43 F.3d 786, 788 (2d Cir. 1994) (per curiam) (holding that a § 1983
claim “stemming from conditions of confinement that allegedly violate the Eighth Amemtti

are not per se barred bieck. However, Plaintiff's claim is that he is being punishedhey t
denial of Good Time Credits necessary for his conditicglabse, not by the conditions of his
confinement. (Pl.’s Supp. Mem. 3; Pl.’s Mem. 5.) Thus, the Court grants Defendant’s Motion
To Dismiss Plaintifs Eighth and Fourteenth Amendment claims as barrdddayk

3. Constitutional Claims

Even assuming Platiff’s claims were not barred bieck the Complaint fails to
plausibly allege a constitutional violatiomhe Court will address each purported violation
separately.

a. Fourteenth Amendment

Construing his submissions generally, Plaintiff allegesways in which his due process
rights were violatd: (1) he was deprivedf Good Time Credits, and (2) s forced to
participate in the SOTP even though he was not screened for, and did not demonstrédtgra nee

such treatmen®. “[T]o present a [procedural] due process claim, a plaintiff must establish (1)

¢ Plaintiff also contends that Defendant “converted his judiciallyesed indeterminate
sentence into maximum sentence without judicial consénPl.’s Mem. 5 (citingHill v. U.S.
ex rel Wampler 298 U.S. 460, 465 (1936)). Even assuming this claim were not barkéecky
it fails. Wamplerstands for the proposition that a prisoner may be detained only on account of
the judgment and sentence entered by the cQa#298 U.S. at 464-65. However, “DOCCS
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that he possessed a liberty interest and (2) that the defendant(s) deprivedhaininbétest as a
result of insufficient process.Giano v. Selsky238 F.3d 223, 225 (2d Cir. 2001) (internal
guotation marks omitted)By contrast, “[t]jo state a claim for substantive due process a plaintiff
must allege tat: (1) he had a valid [libertyhterest and (2) ‘defendants infringed on that . . .
right in an arbitrary or irrational anner.” Cherry v. New York City Hous. AutiNo. 15CV-

6949, 2017 WL 4357344, at *28 (E.D.N.Y. Sept. 29, 2017) (quiimgal Crown Day Care

LLC v. Dept of Health & Mental Hygiene of City of N,Y¥46 F.3d 538, 545 (2d Cir. 2014)).

With respect to tb deprivation of Good Time Credits, Plaintiff has not plausibly alleged
either a procedural or substantive due process violation. There is no constitutturtal @god
Time Credits; however, a prisorteas gprotectediberty interest in such creditsthey have
already properly vested under state l&ee Wolff418 U.S. at 557 (holding that prisoners who
earned god time credits under state law could not be deprived of those credits without
compliance with procedures satisfying the Due Process Clalsa];v. Armstrong209 F.3d
63, 66—67 (2d Cir. 200@) Although inmates have a liberty interest in good time credit they have
already earnedno such interest has been recognized in the opportunity to earn good time credit
where, as here, prison officials have discretion to determine whether an imrolatesaf
inmates is eligible to earn good time credit.” (citation omjt{edhphasis add¢j see also
Edwards 362 F. Appk at 196—97 (noting that a prisoner has a protected liberty interest in

accrued good time credits but not in the discretionary grant of them in thaldcs). Thus, to

calculates a@efendans ultimate release date,” which includes “the sentences imposed by the
court,” but is based on “factors other than the length of his sentence . .. such as . . . the
availability of secalled‘good time’credits.” Smith v. Wenderli¢l826 F.3d 641, 653 (2d Cir.
2016). Thus, Defendant did not illegally expand Plaitiséntence even to the extent he
caused Plaintifs Conditional Release date to change. Indeed, Pl&snDfdCCS record
indicates that Plaintiff was previously released on gaaold reincarcerated for a parole
violation, with an upcoming parole hearing scheduled for February 2020. (DOCCS.Profile
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the extent Plaintiff is alleging that the SOTP pyplprevented him frorearningnew or
additional Good Time Credits that would count towards his Conditional Release, he fails to
identify a cognizable liberty intereghder the Fourteenth Amendmengeé€Compl. 3 (“I must
complete the program tee reconslered for Good Time. After participatingtime progranfor
four months, the program removed me . ; P)’s Mem.5 (alleging that Defendantbntinually
den[ied]him the[G]ood [T]ime [C]redits available to evemther inmatavithin DOCCS”); Pl's
Syop. Mem. 2 (“Plaintiff is now required to complete the [SOTP] which he has consistently
pleadeds impossible to accomplish order to earn Good Time Credits . .).")

Plaintiff also alleges that Defendantpdized him of his accrued Goodriie Credits
when he refused to join the $B. (Compl. 3.) HowevemRlaintiff does not allege that this was
done without due proces#ndeed, Plaintiff alleges that he received a heabefre the “Time
Allowance Committeg (Id.) SeeN.Y. Comp. Codes R. & Regs. ['N.Y.C.R.R."] Tit. 7 § 261.3
(describing the procedure of time allowance committegsy; 261.4 (describing the hearing
before the committee)Plaintiff does not allegedw this hearing, or any other aspect of the
decision to revoke his creditsas procedurally deficientnderWolff or its progeny.See Wolff
418 U.S. at 557-5&dwards 520 U.Sat 648 (listing due process requirements for revocation
of good time creditskee also Edward862 F. Appk at 197 (finding no procedural due process
violation where “the discretionary award of good time credits to [the pldiw reconsidered
in accordance with the procedures generally set forfi N.Y.C.R.R. 88 261.3—-26.14],” in that
the plaintiff “received a . . . hearing before the Commissioner,” who found thatihé&ffls
“refusal to participate in sex offender counseling made him an inappropriatdatanfdir such
an award”). For example, Plaintiff does not allege that he was not giveedsonable

opportunity to call withesses andepent documentary evidenced fair am impartialhearing
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officer,” or “a written statement of the dispositiorSira v. Morton 380 F.3d 57, 69 (2d Cir.
2004) (describing process due to an inmate uiEff). Nor does Plaintiff allege how the
revocaton of his Good Time Credits for failure to participate in the SOTP waarbdrary or
irrational that it violated his substantive due process rigiteyal Crown Day Care LL(746
F.3d at 545see also Cunney v. Bd. of Trs. of Vill. Of Grand View,,M&Q F.3d 612, 626 (2d
Cir. 2011) (“Substantive due process protects against government action thatasyarbit
conscienceshocking, or oppressive in a constitutional sense, but not against government action
that is incorrect or ill advised(titationand internal quotation marks omittgd)ndeed, New
York law explicitly provides that refusal to participate in an SOTP is a r@l@amsideration in
the decision to revoke accrued Good Time Cre@eseN.Y. Corr. Law 8803(1)(a) (stating that
good time credits “may be withheld, forfeited or canceled in whole or in part for .ureftol
perform properly in the . . . program assigned”).

Plaintiff also alleges that he was forced to participate in the SOTP even thougls h
not screened for and dit “need” such treatmentE.Q, Compl. 3.) This allegation appears to
be basedn Plaintiffs reading of New York Correction Law § 622 to require DOCCS to screen
inmates for a need for treatment before subjecting them to an.S@ETR Mem.3-4.) This
reading is incorrectAs explained earlie§ 622 requires DOCCS to make an SOTP available
inmates serving sentences for felony sex offenses “and are identified ag &aaeead for such
programin accordance witig8 803 and 805 of Chapter 48the Correction Law].” N.Y. Corr.
Law 8§ 622(emphasis added)Under 8§ 805, an inmate serving an indeterminate sentence must be
“assigned a work and treatment program as soon as practic&hl€.805. And, § 803 provides
that Good Time Credits maglawarded for “progress and achievement in an assigned treatment

program, and may be withheld, forfeited, or canceled . . . for . . . fédyerformproperly in
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the . . . program assignedld. § 803(1)(a). Together, 88 803 and 805 stand for the proposition
that an inmate must be assigned to a treatment program upon entry into DOCCS anstody
that the provision of Good Time Credits to that inmate can be based opdtiipationin that
program.Id. 88 803, 805. These provisions state nothing about requgtngening” or
demonstratingmedical need’for an SOTP. (Compl. 3—4.)Therefore, to the extent Plaintiff
claims that Defendant violated his due process rights merely by failing tdycaitip § 622,

this claim fails. In any event, the failure to follasgtate law or a prison regulation does not
violate due processSeeGolian v. New York City Admin. for Children Sen282 F. Supp. 3d
718, 727 (S.D.N.Y. 2017) (“The mere failure to follow state law does not violate substiudive
process.’(citing Kuck v. Danaher600 F.3d 159, 167 (2d Cir. 201Q)holland v. City of New
York 197 F. Supp. 3d 529, 549 (S.D.N.Y. 2016) (“An alleged violation of a prison policy,
directive, or regulation, in and of itself, does not give rise to eréédlaim, becauséflederal
constitutional standards rather than state law define the requirements alupabdeie

process’ (quoting Russell v. Coughli®10 F.2d 75, 78 n.1 (2d Cir. 1990))). The Court
therefore grants DefendastMotion to Dismisshe Fourteenth Amendment claims.

b. Fifth Amendment

Plaintiff also alleges that Defendant vid hisFifth Amendment right®y forcing

Plaintiff to admit responsibility for his crimeas a condition of releas¢Pl.’s Mem.5.)® The

" Section 622 states that any inmate convicted of a felony sex offense tafrtmit
DOCCS custodydn or afterthe effective datefdthe statute]~that is, April 13, 2017-nust
be screened “as soon as practicable” for the “need for sex offender treatment whdenty
Id. § 622(5). Plaintiff was admitted to DOCCS custody in 1989, so this provision does not apply
here SeeDOCCSProfile.

8 Plaintiff suggests that this also constituted “cruel and unusual punishment” under the
Eighth Amendment, but cité&/olff, a due process case. (BRIMem.5.) The Eighth Amendment
does not, without more, cover compelled speedde LaBounty. Adler, 933 F.2d 121, 123-24
(2d Cir. 1991) (“To constitute a violation of the cruel and unusual punishment clause of the
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Fifth Amendment provides, in relevant part, that no person “shall be compelled in amaktrim
case to be a witness againshself.” U.S. Const. Amend. V. In 2010, the Supreme Court
considered whether this privilege against compelledisetimination was wlated by a prison
SOTP requiring participants to admit responsibility for their crimes of conmicBee McKune

v. Lile, 536 U.S. 24, 30 (20025pecifically, the Court considered a Kansas state prison program
in which participantsvere required to filout a form “accept[ing] responsibility for the crime for
which they have been sentenced” and “to complete a sexual history form . . . détiljomigr
sexual activities, regardless of whether such activities constitute uncluairgethl offenses.”

Id. This “information [wa]s not privileged,” and “Kansas le[f]t] open the possikitisi new
evidence might be used against sex offenders in future criminal proceedihg3tisoners who
refusedto participate in the program suffered a reduction in various prison privilegeslingc
transfer to another facilityld. at 36-31. A plurality of the Court concludel&at the program did

not violate the Fifth Amendment, explaining tH&] prison clinical rehabilitation program,

which is acknowledgetb bear a rational relation to a legitimate penological objective, does not
violate the privilege against compelled selfrimination if the adverse consequences an inmate
faces for not participating are related to the program objectives and do naiuterdsipical and
significant hardships in relation to the ordinary incidents of prisori liie. at 3738 (citing

Sandin v. Conneb15 U.S. 472, 484 (1995)). The plurality therefore held that an SOTP like the
one at issue hefdoes notviolatethe pivilege against selincriminationif the adverse
consequencean inmate faces for not participating” fall short of constitutiatypicaland

significant hardships” und&andins definition. Id. However, Justice @onnor, concurring

[E]ighth [A]mendment, a prisomenust allege something akint@necessgrand wanton
infliction of pain, or punishmenincompatiblewith the evolving standards of decency that mark
theprogress of a maturing society.” (citations amernalquotation markemitted).
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only in the judgment, rejected tp&urality's reliance on th&andindue process standard, but
agreed that the program did not constitute compulsion und€&iftheAmendment.ld. at 53-54.
Therefore McKunedid not set forth a definitive answer regarding “what standard to apply when
evaluating compulsion for purposes of the Fifth Amendment privilege againgi@etiination
in a prison setting,” and the Second Circuit has declined to take a position on this question.
United States v. Jong299 F.3d 103, 111 n.2 (2d Cir. 2002¢e also Edward862 F. Appx at
198-99 (explaining thattere was nonajority opinion setting forth the appropriate analysis or
rule” in McKuneand thus “[a]ll that cabe said . . . is that a majority of the justices agthat
the Fifth Amendment privilege agairimpelled selincrimination was not violated when
prisonerfacedless restrictive sanctions than” the loss of good time credits).

However, “[s]inceMcKune several courts have held that the rationaMaiKune
extends to the loss of good time credits or jeopardizing the chance for parole, andHlzat s
consequence for the failure to participate in a sex offender program does tithiteoas
violation of the Fifth Amendmerit. Sayles v. FischeNo. 08CV-0747, 2011 WL 1199834, at
*5 (W.D.N.Y. Mar. 29, 2011) (collecting casesge also McChesney v. Hog&o. 08CV-
1290, 2010 WL 1027443, at *7 (N.D.N.Y. Feb. 26, 2010)i§'by now fairly well settled that
risking the loss of good time credits or jeopardizing the chance for parole, é@senot qualify
as sufficiently compulsive to meet the t8stadopted by2010 WL 1037957 (N.D.N.Y. Mar. 18,
2010)° Generally, these cases rely on two arguments to reach this conclusiomdirsiete is
no liberty interest in receiving good time credits, and second, that particigatioluntary and

failure to participate does not guarantee a denial of paB#e.Sayle011 WL 1199834, at

® TheMcKuneplurality did note, in dicta, that “respondent’s decisiontagiarticipate in
the Kansas [SOTP] did not . . . affect &igibility for good-time credits or parole.” 536 U.S. at
38.
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*5-6. Here, Plaintiff had the opportunity to refuse participation inS@d Pand to refuse to
admit responsibility, which he exercised. (Compl. 8lthough he risked the loss of his accrued
Good Time Credits, he wastrionade to be awitness against himself in violation of the Fifth
Amendments SelfIncrimination Clausg] because his statements were never admitted as
testimony against him in a criminal cagéor was he ever plad under oath and exposedhe
crueltrilemma of seHaccusation, perjury or contemptChavez v. Martines38 U.S. 760, 767
(2003)(internal quotation marks omitteddeed, unlike the program McKune Plaintiff does
not allege that the SOTP at issue here required him to admit responsibility forgatcbames
or crimesof which he was not convictecbees36 US. at 30see alsdHernandez v. TribleyNo.
14-CV-21, 2016 WL 1749765, at *2 (W.D. Mich. May 3, 2018petitioner was not asked to
admit to conduct that could support a conviction for criminal sexual conduct, but to admit to the
factual circumstances that surrounded the crimes for which he was actualbtexh).
Rather, as the Tenth Circuit explained in analyzing a similar claim:
“Although a defendant may have a right, even of constitutional dimensions, to
follow whichever course he chooses, the Constitution does not by that token always
forbid requiring him to choose.” McKune 536 U.S. at 53 (@onnor, J.,
concurring) quotingMcGautha v. California402 U.S. 183, 213 (1971)). [The
plaintiff] having been convicted through a fair criminal process of a sersgffe
was made aware of the consequences of any failure on his part to complete the
S[O]TP upon intake into the prison. The fact that the KDOC will not let [the
plaintiff] complete the S[O]TP unfettered by its more unpleasant aspaessnot
render his original choice to enter the program any less voluraey[Ohio Adult
Parole Auth.v. Woodard 523 U.S. 272, 286 (1998(‘It is difficult to see how a
voluntary interview couldcompel respondent to speak.”).
Searcy v. Simmong99 F.3d 1220, 1226 (10th Cir. 2002¢e als&Gimmons v. NistiNo. 10CV-
4934, 2011 WL 2175851, at *4 (E.D. Pa. May 9, 2Q1iBgcause the parole proceeding that

petitioner challengeis voluntary in naturand an inmatks decision to remain silent risked no

additional penalty as that concept has been understood by the Third @iecBaard did not
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violate petitiones Fifth Amendment rights whepart of its reason for denying petitioner parole
related to theefusal, to accept responsibility for [the] offenses of convictialtérations and
internal quotation marks omitteégdadopted by2011 WL 2175894 (E.D. Pa. June 3, 2011).
Therefore, because, as alleged, Plaintiff was faced only with the choice betvgeengohe
potentialfor an earlier Conditional Release date through accumulation of Good Time €redits
something to which he isot constitutionally entitled-or admittingresponsibility only for his
crime of conviction, his Fifth Amendment rights were not violat8deGreenholtz v. Inmates of
Nebraska Penal & Corr. Comple#42 U.S. 1, 7 (1979) There is no constitutional or inherent
right of a convicted person to be conditionally released before the expirativalad a
sentence.”)see also Edward862 F. App’x at 199 (affirming denial of habeas corpus relief to
petitioner who argued that the state court erroneously found that the revocationoafchisrge
creditsfor refusing to participate in a SOTP violatddKung. The Court therefore grants the
Motion to Dismiss Plaintiffs Fifth Amendment clain®

c. Eighth Amendment

Finally, Plaintiff alleges thaDefendant violated the Eighth Amendment by forcing him
to undergo a medical treatment which he did not need. (Pl.’'s Mem. 3, 6.) The Eighth
Amendment prohibits the infliction of “cruel and unusual punishments.” U.S. Const. amend.
VIII. It is axiomatic that “[tlhe conditions of a prisoreeconfinement cagive rise to an Eighth

Amendment violation.”Phelps v. Kapnolas308 F.3d 180, 185 (2d Cir. 2002) (per com)a

10To the extent that Plaintiff argues that Defenditiempted to or didorce Plaintiff to
change hipleafrom “Guilty” to “Not Guilty,” this claim is not plausible. (Comgl.) Plaintiff
was convicted and sentencédl.’s Mem. 8), and does not allege any facts plausibly suggesting
that the SOTP required him to somehow change his plea. Indesltbdes that the SGT
requiredhim to “admit to a crime [he] did not do” and “to admit to committing the crime,” which
is different from actually pleading guilty before a court. (Compl.S&¥Fed. R. Crim. P. 11
(rules governing guilty pleas).
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“Although the Constitution does not require ‘comfortable’ prison conditions, the conditions of
confinement may not ‘involve the wanton and unnecessary infliction of pealkerv. Schult
717 F.3d 119, 125 (2d Cir. 2013) (quotiRgodes v. Chapman52 U.S. 337, 347 (1981))In
such cases, a prisoner may prevail only where he proves both an objective eldrattite—
prison officials’transgression wasufficiently serious’—and a subjective elemerthat the
officials acted, or omitted to act, with sufficiently culpable state of mirid,e., with ‘deliberate
indifference to inmate health or safétyPhelps 308 F.3d at 185 (italics omitted) (quoting
Farmer v. Brennan511 U.S. 825, 834 (1994)Rlaintiff alleges no facts satisfying these
standards here.

To be sure, forcing a prisoner to undergo an unwanted and unnecessary medicalttreatme
could violate the Eighth Amendment, if it posed a risk to his or her health or safedyg diowe
for the purpose of inflicting painHowever, agexplained earlier, Plaintiff was not forced to
participate in the SOTP; rather, he was given the ability to refuse, whdild hretially, and then
he “consented” to padipate when he wa®ld he wouldotherwisdose his Good Time Credits.
(Compl. 3.) SeeJones v. Goord435 F. Supp. 2d 221, 238 (S.D.N.Y. 2006) (finding that
inmates “voluntary accumulation of personal property” in small cells didviolate the Eighth
Amendment as the clutter was caused by “the inrhatas desire for personal property and
their refusal to use out-afell storage, not anfpunishment’ imposed by defendantssee also
Haas v. Weiner765 F.2d 123, 124 (8th Cir. 198per curiam)finding “no substantial evidence
that [the plaintiffs] will was overborne, or that he was offered inducements that he did not have
the power to resist if he chose,” and that “conduct in which one voluntarily engages cgn hardl
be said to wlatethe Eighth Amendment’cf. Pabon v. Wright459 F.3d 241, 246 (2d Cir.

2006) (holding that a prisonerliberty interest in refusing medical treatment includes “a
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concomitant right to such information as a reasonable patient would deem netmesslky an
informed decision regarding medical treatment)oreover, although Plaintiff describes the
SOTPas “a form of medical treatment,” he alleges no fdetscribing what sort of treatment he
was forced to undergo, let alone that he was somehow héayried(Pl's Mem. 6.) See
Kingsley v. Bureau of Prison837 F.2d 26, 32 (2d Cir. 1991) (finding that there was “no
medicaljustificatiorn” for the defendars action and it “may have hindered, rattignhelped,”
the plaintiff, but it did not “amount[] to cruel and unusual punishment” because “[n]Jo harm was
inflicted”). Nor does Plaintiff allege any facts about Defen@aiir his subordinatesstates of
mind. Put differently, even assuming Plaintiffichot “need” the SOTP, he allegesfacts
plausibly suggesting that Defendant knew that and imposed it anyegyFarmers511 U.S. at
837 (“[T]he official must both be aware of facts from which the inference could b dnat a
substantial risk of serious harm exists, andnlist also draw the inference.”). Therefore, the
Court grants DefendastMotion to Dismiss the Eighth Amendment cldiin

I1l. Conclusion

For the foregoing reasons, Defendaiistion To Dismiss igranted. Because this is the
first adjudication of Plaintifs claims on the merits, the dismissal is without prejud8sse Terry
v. Inc. Vill. Of PatchogueB26 F.3d 631, 633 (2d Cir. 2016) (explaining that “district judges
should, as a general matter, liberally permit pro se fitgggo amend their pleadings” unless
“amendment would be futile”)ShouldPlaintiff choose to file amamended complaint, he must
do so within 30 days of this Opinion, addressing the deficiencies identified herein. Wwhe ne

amended complaint will replace, not supplement, the complaint currently bef@eulte It

11 Because the Court dismisses Plaitgifflaims on the merits, it need not address
Defendants alternative argument that he is entitled to qualified immunity. '@©dem. 10-11.)
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therefore must contain all of the claims and factual allegations Plaintiff wishes the Court to
consider. The Court will not consider factual allegations raised in supplemental declarations,
affidavits, or letters. If Plaintiff fails to abide by the 30-day deadline, this action could be
dismissed with prejudice.

The Clerk of the Court is respectfully requested to terminate the pending motion, (Dkt.
No. 23), and to mail a copy of this Opinion to Plaintiff.
SO ORDERED.

Dated: September 35, 2018
White Plains, New York

K ETH M. KARAS
UNITED STATES DISTRICT JUDGE
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