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UNITED STATES DISTRICT COURT
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OPINION & ORDER
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Diana K. Gersten, Esqg.

Jesse C. Cutler, Esq.
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Skyer, Castro, Foley & Gersten

New York, NY

Counsel for Plaintiffs

Mark. C. Rushfield, Esq.

Shaw, Perelson, May & Lambert, LLP

Poughkeepsie, NY
Counsel for Defendant

KENNETH M. KARAS, District Judge:

Parents Y.N. and Sh. N. (“Plaintiffs”) brought this Action individually and on behalf of
their daughter, S.N., against the Board of Education of the Harrison Central School Dis
(“Defendant” or “the District”) under thimdividuals with Disabilities Edcation Act(“IDEA"),

20 U.S.C. § 1400 et seqSdeCompl. (Dkt. No. 1).) The dispute arises out of the decisions of
the Independent Hearing Offic€fHO ") and the State Review Offic€fSRO”) who

adjudicated Plaintif’ administrative claims for reliedrising out of Defendarg’alleged failure
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to provideS.N.a free and appropriate public education (“FAPE”) during the 2015-2016 school
year. Before the Court is Plaintifféotion for Summary Judgment. (Notice of Mot. (Dkt. No.
11).) For the following reasons, the Motisrdenied

I. Background

A. Factual Backgrourid

S.N.was born on December 16, 20081@ Transcript (Tr.”) 167.) She attended
Solomon Schecter School, a private, general education Jewish day schdteriPi&ins, New
York, for kindergarten through second gradiel. &t 1012, 1068.) While there Plaintiffs
believedS.N. was “falling behind” in the classroom curriculunid. &t 1012—-13.) Specifically,
due to her “inconsistent” academic functioning and her difficuitiéls reading comprehension
andhearing in spring of 2013while she was in first grad&,N. underwent private
psychoeducational evaluatigistrict Exhibits (“SD Ex.”) 7at51), and an audlogical
evaluation, (SD Ex. @t 49 SD Ex. 8). As a resulbf theseevaluations, S.N. was diagnoseith
a specific learning disorder with impairment in reading, attention deficit gipaty disorder,
unspecified anxiety disorder, (SD Ex. 7 at &2)¢ a central auditory pressing disorder, (SD
Ex. 8 at 7). Thereforeduring the 2013-2014 school yetire White Plains Central School
District, the district where Solomon Schecter was locatkedsified S.N. as having &@ther
Health Impairment a qualifying disability under the IDEAee34 C.F.R. § 300.8jé1), and

created an Individualized Education Plan (“IEP”) lier. (ParentsExhibits (“Pls: Ex.”) L-1.)

! Because the Parties did not submit Rule 56.1 statements, the facts are dravae from t
certified administrative record, which was filed under seal. (Dkt. No. 22.) ebloedrincludes,
among other things, Plaintiffs’ exhibits, Defendant’s exhibits, theed3acorrespondence and
pleadings before the IHO and SRO, and transcripts of the IHO hearing. Then@llozite to
these types of documents separately, even though they were filed dktageine document.

The Court will cite to the exhibits based the page number given in the right-hand corner of the

page.



Specifically, the IEP recommendddect consultant teacher services and supplementary
accommodations in the classroom, as wed apecially designed separate reading class
beginningin November 2013, andbtedthat S.N. needs to improve her skills in decoding,
reading comprehension, writing, and matRIs{ Ex. L-1, L-4, L-8)

However, Plaintiffs decided that S.N. would not return to Solo®chechter after
second grade. (Tr. 1074.) In August 2014, they hired Dr. LBaghareni (“Dr. Tagliareni”Xo
conduct a neuropsychological evaluation of Stblassess her cognitive, academic, and social
emotional functioning and to assist in ongoing educational and treatment planniDgEx ($3
at 88, 97.) After conducting several tests and clinical observations on four diffecasions,
Dr. Tagliarenimade several findings. First, she concluded$hidt had “clear weaknesses” in
languageprocessing, expressive language skills, and “rapid automatized naming and
comprehension skills,” which are “necessary . . . for the development of readiag gkl at
95.) Dr. Tagliareni also found that S.N. “meets criteria for ADHD, Combined Patiserit
(Id.) Additionally, she concluded that S.5l:*cognitive and academic profile is consistent with a
severe language baskedrning disorder,” including “criteria for Dyslexia as well &Speecific
Learning Disorder, with impairments in mathematidsl. &t 96.) And, “[S.N.$] weaknesses in
language skills and attention further impede her learning skills and acgaenioionance,
warranting greater interventions.td() Dr. Tagliareni explained:

Even with the implementation of special education servi&sl.] has failed to

make appropriate progress and is at risk for greater regression if shealoes

receive a more appropriate special education program. These findings clearly

indicate the neetbr a special education placement with more intensive s=vic

She requires remediationacademic skills as well as attention and language skills.

(Id.) She also noted that S.Nas “experiencing symptonasxiety” because of her perceived

academic failures.ld.) Dr. Tagliareni therefore made six recommendations for: $1\Nshe



“requires a small, full time special education program that provides her withatialgged
instruction and supports that she needs in order to make appropriate pr@grgsart of a

small, languagedsed, special education scho@R) she “requires speech and language therapy
to address her expressivedamage and comprehension skills;” (3) she “should be given any
curriculum modification and aids available at her school that will help organiZerwuding
special seating, frequent prompting, instructor monitoring of comprehensiomg¢est
instructions aloud, extended time, and encouraging her participation; (4) she sheivid re
individual psychotherapyatgeting her anxiety and strengthening herssiéem; (5) she should
continue her “involvement in mainefam extracurricular activitiesgnd (6) she should undergo
“periodic neuropsychological re-evaluations . . . in order to assess her continué¢teogni
educational, and emotional needsld. at %$-97.)

Plaintiffs placed S.N. at the Windward School, a privspecial education daschool,for
third grade—the 2014-15 school year. (Tr. 107They did so after reaching outttoe District
S.N’s district of residence, seeking an IEP for l{Ets. Ex. D; id. Ex. K-1), whichthe District
declined to do until S.N. was formally enrolled in the District, (SD Ex. 1 aPRjintiffs
commenced an Impartial Hearing against Defennédeeking reimbursement for the Windward
tuition for the 2014-15 school year, which was resolved by stipulation of settlemahtidate
21, 2015. (SD Ex. 35.The settlement included agreement that “[t]o the extent [Plaintiffs] [are]
seeking FAPE from the District for tt#915/16 schoaojear, [they] shall complete a registration
packet . . [and] [t]he District shall convene a CSE meeting to prepare an [IEP] for [S.N.] for the
2015/16 school year.”ld. at 182) As part of this process, Plaintiffs “shall provide thetbs

with all evaluations of [S.N.],” and consent to the District “conduct[ing] reasodisiervations



of [S.N.].” (Id.) Plaintiffsreserved the right to pursue any claims relating to the 2015-16 school
year. (Id.)
Plaintiffs submitted registratiomaterials and existing evaluatiotwstheDistrict on May
11, 2015 (PIs: Ex. J see also idEx. E3—4 (additional evaluations$D. Exs. 6-13) Plaintiffs
authorized the release of SdNeducational records to the District on May 29, 2015. (SD EXxs.
20-21.) On June 4, 2015, Plaintiffs, through counsel, informed the District’s counsel that
Plaintiffs were seeking a FAPE. (PIEx. F1.) On June 22, 2015, after the stipulation of
settlement was signed, the Distriejuested consefitom Plaintiffsto conduct additional
evaluations of S.N.SD Exs. 22-23Tr. 72—-73, 1084-85.After receiving Plaintiffsconsent,
the District had until June 26, 20fdbevaluate S.N. before she left for sleapay camp until
August 16, 2015. (Tr. 66—-67, 74, 108T5.PEX. E3.) As a resultno classroom observation
was completed, because classe&/mdwardhad ende@n June 11, 201%]r. 84-85, 1087-91
SD Ex. 21), and S.N. was not in any classroom from June 21 through August 4, 2015, (Tr. 1093
On June 23, 2015, S.N. underwent a District educational evaluation, condusieztiay
education teacher Rosita McNaméttdcNamara”), M.S. Ed., in which she scored in the
average rangm all categories except reading comprehension, nonsense word decoding, and
decaling fluency, in which she scored in the below average range. ERIN-5.)> On June 24,
2015,Dr. Rebecca GreenwdliDr. Greenwell”)conducted a psychological evaluation of S.N.
(Pls! Ex. M.) HoweverDr. Greenwell incorrectly listed S.N.dateof birthasDecember 16,

2004, instead of 20051d( at M-1; cf. SD Ex. 15(changing date)d. Ex. 18 (noting date

2 The test summary section lists these sections as involving below avesegs bat the
test results section earlier listdtht S.N. scored in the “average” range on decoding fluency.
(ComparePls.” Ex. N-4with id. Ex. N-5.) McNamara testified that this was a typographical
error. (Tr.527.)



change) Dr. Greenwell made her assessment based on a review & ieddrds, behavioral
observations, administering the Woodcock-Johnson 11l Test of CogAtiliées, and applying
Beck Youth Inventoriesa behaviorahssessment(PIs. Ex. M-2.)
Dr. Greenwelhoted that S.Ns “attention and concentration levels were variable,” and

“[s]he displayed some confusion related to understanding and applying verbaba#écfd. at
M-5.) Dr. Greenwell also concluded that SS\'overall intellectual abilities” fell “within the
Low Average range of functioning for her age,” but “significant varigbéiisted within her
cognitiveprofile.” (1d.) Specifically, S.N. “demonstrated a strength in Visbpatial Thinking,”
but “[h]er skills in the areas of Lonferm Retrieval and Processing Speed were foube #ge-
appropriateand adequate for academic learnindgd. &t M-5-6.) Dr. Greenwell explained that
while S.N:s Fluid Reasoning skills were average, “she displayed a weaknestaskassessig
her inductive reasoning skills” in the low average rang#catingtha S.N. “may experience
difficulty developing new concepndmakinginferences.” Id. at M-6.) Additionally, S.N.
tested Average o8hort-Term Memory, but “displayed weaknesses on working memory tasks
... with skills ranging from [b]orderline to [[Jow [a]verage.ld “Finally, [S.N.] evidenced a
weakness in the area of Verbal Ability/Comprehen¥{owledge,” as she had intdotguistic
reasoning skills but “difficulty assessing aretbally producing responses related to her general
fund of information.” ([d.) Dr. Greenwall concluded that “[o]verall, [S.N.] displays weaknesses
with certain aspects of cognitive functioning and psychological procesgihghay impact her
ability to meet stat@approved grade level standardsld. She therefore made several
recommendation$or S.N:

e Activate prior learning and semantic information when teaching new

concepts
e Keep instructions simple and provide verbal clarification as needed



e Encourage [S.N.] to continue advocating for herself and requesting
clarification when st does not understand directions or task demands

e Preteach relevant vocabulary or background knowledge

e As[S.N.] displays weaknesses in verbal skills and strengths in visual skill
use multisensory learning techniques and visual cues when possible to
fadlitate learning and encoding of information

e High rates of repetition, feeaching, and practice of new skills due to
weaknesses in working memory

e Due to weaknesses in inductive reasoning, use real objects, manipulatives,
and/or modeling to help develop concepts

e Provide encouragement to attempt difficult tasks, coupled with praise and
positive reinforcement for effort

(1d.)

S.N.also underwent a speech and language evaluation by Claire Ztifikelter”), a
speech/language pathologist, waddministeredhe CELF5, TAPS-3, and CTOPPR+ests (SD
Ex. 16.) The results indicated that all of S'8l'scores were within the average range, indicating
average receptive and expressive language skills as well as asteoapierm auditory working
memory.” (d. at 119.) Zucker noted that S.8llistening comprehension skillsxe in the
average range during testing, but “she demonstrated a relative weakness ia tfiérdeeential
reasoning.” Id.) Moreover, S.N. “demonstrated strong metacognition,” correcting her own
errors. [d.) Despite her average range performance on all tasks, she exhibited “a relative
weakness in the arealahguagerocessingf lengthy complex information when not provided
with picture ces, print or answer choices.ld() S.N. also “requested repetition of oral
information and benefitted from wait time while processing and formulatsppnses,” and
sometimes “needed additional explanation of directionisl’) Zucker recommended that S.N.
be (1) allowed wait time for processing and responding; (2) provided information in cmohks
be asked to paraphrase information to check for understanding; (3) praddiéional examples

for novelassignmentq4) shown auditory messages with visual pairs; (5) required to



demonstrate angractice merary strategies; and (6) work on inference-based questitohsat (
120.)

The new evaluations were mailed to Plaintiffs in advance of the scheduled CSkgmeeti

(SD Ex. 25.)Plaintiffs also met with the evaluators in advatediscusgheir findings (Tr.

284, 525-26, 1094-950n August 4, 2015, the CSE met. (SD Ex. Bhe meeting was

chaired by Julie Snid€¥Snider”), the Director of Special Education for the Distranid also
attended by Dr. Gresvell, McNamara, Zucker, general education teacher Lauren Fahey, and
S.Nsmother, Sh. N. (one of the two Plaintiffs)d.(at 24.) The CSE classified S.N. as having

a learning disability and found her eligible for special education and reltedes. [d.) In
formulating itsrecommendations for an IEEhe CSE reviewed all of S.N.prior evaluations,
including her report cards from Solomon Schechter and Windwaaditest resultsand

identified her present levels of performance mtividual needs. I4. at 26—-31.) The CSE

noted that S.N. needs to improve her study skills, phonic and word analysis skills in decoding,
reading comprehension skills, including inferential questionshanahath calculation skillsbut
found that S.N. did not have social, emotionalgital, or motor needs that required special
education intervention.Id. at 29-30.) Thus, the IEP set forth measurable annual goals in study
skills, reading, and mathld( at 3:-32.)

Ultimately, the CSE recommended an IEP for the 2015-16 school year inclugiog dir
and indirect consultant teacher services in the classroom for 45 minutes on a 1 x 6ejandycl
a resource room program in a 5:1 ratio for 45 minutes on a 5 x 6 day dgclat 24, 32.) It
also recommended several supplementary aids and servicascamimodations in the
classroom as needed dailycluding extra time to process and formulate responses, breaking

down instructions and directions, providing additional examples, providing visual cues and



manipulatives, providing S.N. with a graphic organizer, asking S.N. to paraphrase, providing
special seating arrangements, and checking for understanttingt 32-33.) In summarizing
its rationale for these recommendations, the CSE meeting summary states:
Chairperson next explaingtie continuum of services and the CSI[Eharge to
make recommendations for students in their least restrictive environment. The
committee recommended a [rlesourcedrin program to address IEP goals and to
deliver the specialized and targeted instructiothe areas of need. Consultant
Teacher services in the general education classroom were also recommended to
ensure generalizability of learned skills into the general educatiosr@bss.
Mother is unsure of the decision and wonders whether the stodeds a small
class setting all day like Windward. The team explained that a special class
program all day or an integrated-taching program all day would be overly
restrictive. The student has a mild disability and she can access the general
educaibn curriculum with[r] esource[rjoom support and accommodations. The
rest of the IEP was collaboratively developed. . . .
(Id. at 25;see alsdr. 93-94 (Snider testifying that “mild is not a technical standardized testing
term” but conveys that S.N. Bdaverage skills in the academic testing and there were very
discrete areas that needed to be addressdddt 1037 (Sh. N. testifying that she thought it was
“too mild of a program for [S.N.]".)
On August 19, 2015, Plaintiffs, through counselfijfied the District otheir intent to
place S.N. at the Windward School for the 2015-16 school year and to seek reimbursement for
the tuition if the District did not fix certaiprocedural and substantive errors in the proposed IEP
that denied5.N. a FAPE (SD Ex. 28.) Becifically, Plaintiffs argued that (1) they were “denied
meaningful participation in the development of the IEP,” as Sh. N.’s and Dr. Tagkare
opinions that S.N. “requires a fullne special education program” were “completely
disregarded at the meetii@2) the resource room recommendatigwd]s inappropriate to meet
[S.N.]'s significant educational needs” and would cause her to miss special classppgh;

(3) the CSE failed to conduct a social history and a structured observation déythe;

characterization of S.Ns disability as fnild” was incorrect (5) there wasncorrect reporting of



S.N’s scores on the speech/language evaluation end educational evaluation tlaeick (&as
reliance on Dr. Greenwé&levaluation, which refers to an incorrect birthdate for SIN. af
163-64.) Plaintiffs contended that “[tjhese mistakes are just examples of thessCSE
misunderstanding 45.N.'s] complex needswhich resulted in a minimal program
recommendation, immeasurable goals] classroormccommodations that cannot be
implemented “throughout the day.Td( at 164.)

Snider, on behalf of the District, responded to Plaintiffs’ letter. (SD Ex. 29.), $thies
explainedthat no classroom observation was possible because school was not in session, but one
could occur “once school has starteattaching a consent forn(ld. at 165.) Second, Snider
noted that the CSE reviewed social history from the private neuropsychologslaed other
developmental milestones and school histotgl.) (With respect to Dr. Greenw&dl results,

Snider reported that she “will review that she ran the WJIll scores corusatly [S.N.]5

correct Date of Birth” and it will be verified and shared with Plaintiffs wheoaclatesumes.

(Id.) Snider also stated that the CSE determined that a special class progranivadiuddye
overly restrictive’ (Id.) She also disputeskveral facts asserted in Plaintifistter, contending
thatS.N. would not need to miss special classes for resource room periog;d8lbk average
scores were correctly indicated in the CSE minutes and in the speech and langhsg®es;

and S.N. will receive 45 minutes of special education on five of six days, not nine mindtes. (
at 165-66.)

On October 14, 201Rebra Saffog*Saffos”), a speech and language therapist,
conducted a classroom observation of S.N. in her fourth grade langtegjass at Windward.
(SD Ex. 19; Tr. 111.)Saffos gave S.N. the score of “at expected grade level” in readiness skills,

reading, attention, self-control, independence, interaction with adults, organikskidaa

10



following routines, following directions, and expressive language-responsesimdjscussion.
(SD Ex. 19 at 148%) Saffos also commented that S.N. “participated enthusiastically, and was
engaged throughout the lesson,” and S.N.’s teacher reported that S.Na¢sueateand careful
readerwho uses reading strategies,” but “she still exhibdmevowel confusion and is working
on reading of phrases to improve fluencyld.

On November 23, 2015, a subcommittee of the CSE convened to revielasts®om
observation results and Dr. Greenwell’s revised evaluation. (SD&x3@ Windward staff
participated in the meeting by telephonkd; ¢ee alsdlr. 215(identifying Beardsley)PIs! Ex.
W-2 (identifying Diller).) They described S.N. as lower functioning and in higher need than the
way her skills were represented in her previous Windward report cards; nameigdsineich
greater difficulties in reading, writing, and mat(ir. 312-13, 556-55D Ex. 5 at 40-41see
alsoTr. 697 (Saffos testifyirg that “they were describing a student that sounded like she was
struggling morghan| observed”).) As to Dr. Greenwel$ revised results, the CSE minutes
noted that running the test with S.N.’s correct birthday resulted in “improved” reessevhich
the CSE reviewed. (SD Ex. 5 at @omparePIs! Ex. M (original reportwith SD Ex. 18
(revised report) (showing increase in General Intellectual Abilityes€@omprehension-
Knowledge standard score, Thinking Ability score, Visual Auditory learregyieval Fluency,
VisualSpatial Thinking, Picture Recogruti, Auditory Processing, Fluid Reasoning, Cognitive
Efficiency Processing Speed, Short-Term Memory, Working Memory, but omitting score on
Long-term retrievaland comparison scores for Auditory Working Memory and shosamge

percentile for Superior Working Memory skillsee alsalr. 271-72(Greenwell testifying that

3 The “Reading” category says-2,” but the “2” is bolded. (SD Ex. 19 at 148.) 1 means
“below expected grade level” and 2 means “at expected grade lekkldt (47-48.)

11



the change “resulted in . . . a slight increase in [S]Ntandard scores in each[tfe] aeas that

were assessed,” bhercognitive “profile of strengths and weaknesses remained consistent”).)
After reviewing this information, the CSE changed S.N.’s IEP to include four holys dai
integrated cdeaching, instead of consultant teaching services, and continued the resource room
support. (SD Ex. 5 at 36—371T)he meeting minutes indicate that the Windward teachers and
Plaintiffs “agreedhat this level of services was appropriat@d. at 37.) Snidemr. Greenwell,

and McNamara testified that such chamngesenot warranted byhe corrected scores in Dr.
Greenwells report, but rather attributed to the statements of Windward staff. (Tr. 115-16, 309—
12, 563.) Additionally, the CSE added several math and writing goals t¢ $&R.” D Ex. 5

at37, 44-45))

1. Due Proces€omplaint and IHO Decision

On January 28, 2016, Plaintiffs fileadcomplaint requesting an impartial due process
hearing under 20 U.S.C. 8§ 1415. (SD Ex. 1.) The due process complaint notice alleged that the
District failed to provides.N.with a FAPEon procedural and substantive grounds and requested
reimbursement for the 2015-16 school year tuition at Windwaddd.at(1.) Plaintiffs alleged
that this denial of FAPE was based on, but not limited to, the following factors:

e The CSE “failed to considaritical substantive information” provided by
Plaintiffs and Dr. Tagliareni, thereby denying Plaintiffs “meaningful
participation in the development of the IERhd depriving S.N. of
“important educational benefits that were necessary to enable her to make
educational progress.”

e The August 4, 2015 IEP notes that S.N. needs “specialized instruction,” but
only provided for‘[r]esourcdr]oom 5 times per 6 day cycle.in a group
of 5 children’] which “does not allow for sufficient specialized and direct
instruction.”

e “[I]n order to receivfr] esourcgrloom, [S.N] would be pulled out oher
classroom, causing her tmiss valuable instruction time within the
classroom.”

e The CSE “failed to conduct both a social history and a structured
observation of [S.N.” Reliance on Dr. Tagliarers report for social

12



history was improper because it contained no such section and was not
updated. Moreover, the “CSE had more than sufficient time to observe
[S.N.]” having known about her suspected disability since 2013 and having
her enrollment form itMay 2015, but “failed to make any arrangemeats
observe [her] in a classroom or other setting.”

e The CSE mischaracterized S.$ldisability as “mild” even though he
reading comprehension and decoding scores are “below average,” and she
met the criteridor dyslexia and was diagnosed with ADHD and a Learning
Disorder in reading and math.

e The August 4th IEP contains “inaccuracies in the reporting of [S.N.]
scores,” including: listing some tests as average when subtests were low
average in the IEP and in tbeducationakvaluation, and the misreporting
of S.N!s birthdate in the psychological evaluation, resulting in a minimal
recommended program, immeasurable goals, and classroom
accommodations that are impossible to implement.

e Plaintiffs were not praded with a valid IEPas of the date of
commencement of the 201% school year, and it was legally improper for
the District to attempt to cure the deficiencies after the school year had
begun.

(Id. at 3-5.)

On April 28, 2016, Sharyn Finkelstein Esq., the appointed (HB0O”) commenced an
impartial hearing, which ended on November 18, 2016 after five nonconsecutive days of
testimony (Findings of Fact & Decision (“IHO Decision”) (Dkt. No. 22)Qn January 12,

2017, the IHO issued a decision findithgit the District failed to offer S.N. a FAPE for the
2015-16 school year and direxg the District to reimburse Plaintiffs for the cosMdindward

tuition for that year.(ld. at25-26.) The IHO first addressed the stipulation of settlement, which
sheadmitted into evidence because it was relevant to when the Déstidigations began for

the 2015-16 school yearld(at11.) The IHO concluded that tk&pulation“does not remove

the [D]istricts obligation to have taken all necessary steps to provide [S.N.] with a FARtefor t
2015-16 school year,” and thrtgected the Districs argument thahe short timeframe between
signing the stipulation and S.N. leaving for camp limitecligity to conduct an observation at

Windward, becauséhereis no legal justification for the [District] to have waited for a signing

13



of an agreement for the 2014-15 school year to take steps to ensure a FAPE fdo[$H.]
2015-16 school year.”Iq. at 1+12.) Rather, the IHO found “that the evidence clearly
establishes that [S.N.] was seeking a FAPE” for that year prior to gignersettlement and “the
District wascertainlyon notice.” (d. at 12.)

The IHO therefore concluded that the District should have conducted a classroom
observation of S.N. at Windwargarticularlywhen no one from Windward participated at the
CSE meeting. I€. at 15.) Specifically, the IHO found “that the [CSE] needed to see and know
how [S.N.] was functioning in her then present school” to decide whether “a changertera
education school would be appropriateld. @t 16.) The IHO further noted that the input of
Windward staff “was crucial to any program recommendation,” as evidenced byt tieafathe
District relied “solely on information they obtained from the Wirard staff” in changing S.\s’
IEP at the second CSE meetingd.) Thus, the IHO found that “greprobably would not have
been a need for a modified IEP” if Windward staff had participated in thd @&R meeting,
and “their lack of participation &s the result of the District failing to act in a timely manner.”
(1d.)* Put differently, the IHO found “that had the information [from Windward] beeriablai
in August[,] [S.N.] would have had an IEP with the recommendation of a more restrict
setthg.” (Id. at 21.)

Relatedly, the IHO agreed with the District that the CSE reconvenedvienier to
consder new information and that it wabligated to do so, but fourtdat this new information
“w[as] the result of [the] Districs error oromission,” which relates to the Distrist‘wait[ing]

too long to begirjits] evaluations.” Id. at20-21.) The IHO concluded that if the Disttibegan

4 The IHO also rejected the District’s argument that Plaintiffs failed to rais@amt in
their due process complaint, pointing to such a reference. (IHO Decisjon 16

14



its evaluations prior teigning the stipulatiorit would have haddmple time to correct any
errors. . ., to conduct an observation, and to speak with staff at Windward, prior to the IEP
meeting.” (d. at 21.) With respect to the incorrect birth date used in Dr. Greeawell’
evaluation, the IHO found “that the [CSE] relied on a document that wasentcand “that the
change in dcument needed to have been done prior to making the recommendation” fer S.N.’
IEP. (d.at17.)

The IHO also noted that “[t]here was no discussion about the fact that [S.N.] had been in
a full time specialized progranahd how that would affect her IEPId(at 20.) Specifically, the
IHO pointed to lack of discussion regarding whether the program modificationestimg)
accommodations in S.N.’s IEP would mufficient for [SN.] in a general education setting,” as
opposed to a specialized school, whether S.N. was “ready to transition into a ergjestting
with large classrooms,” although she had attention difficulties and issuesowfitience and
anxiety and hadbeen unsuccessful in a prior mainstresetting.” (d.) The IHO therefore
found “that theDistrict failed to address [S.N.]’s individual needsId.}

The IHO therefore held that tiiastrict did not provide S.N. with a FAPE for the 2015-
16 school year, because “the IEP was procedurally and substantively inapprofiiatat 21.)
She noted that “the Districid not have the appropriate documents in order to determine an
appropriate recommendation,” including a psy@thucational evaluation withcarrect birth
date, nor did it have observatiahor participation from Windward or information about Sa\.’
“ability to function in a mainstream setting.Td() The IHO then concluded thRlaintiffs met
their burden of showing that Windward was an appropriate placement forl8.dt 23-25.)
Finally, the IHO concluded that the equities would not bar Plaintiffs fromgisement. I¢. at

25.)
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However, he IHO rejected several of Plaintifl(rguments. First, she concluded that the
use of the word “mild” to describe S.N.disability wa not “a determining factor in thgpe of
recommended program,” citing Snitetestimony. Ifl. at 18.) Second, the IHO rejected
Plaintiffs argument that the District was obligated to conduct a social history or that faildoe
so deprived S.N. of a FAPE, because Wasnot an initial evaluation; rather, S.N. was already
deemed eligible for IDEA services by the White Plains School Disand the CSE had
information about S.N.’s social history from providers and previous evaluations, which Sh. N.
did not correct or add to at the IEP meetinigl.) (Third, the IHO found that Plaintiffs were
“given every opportunity to participate in a meaningful way” in the development GESEWP,
citing evidence that Plaintiffs received copies of the evaluations for realetheevaluators
met with Sh. N. “to make sure she understood the results” and “could fully partidifia¢e a
meeting” and ‘Istened to [her] feedback,” including responding to her concern about the need
for a smaller setting all day like at Windwardd. (@t 18-19.) Fourth, the IHO concluded that
the District is‘only obligated to consider outside reports but natdoessaly agreeand follow
their recommendations,” and the evidence suggested the District reviewbabDarenis
recommendations, even if it did not adopt theid. gt 19.) Fifth, the IHO rejected Plaintiffs
argument that the IEP goalere“vague anl inadequaté’ noting that they were discussed in
depth, agreed to, and based on the information before the @BE Fifally, the IHO found “no
basis"for Plaintiffs argumenthat S.N. would “miss[] valuable instruction when she was pulled
out of class” fo the resource room program, although she did note that the District
concomitantly provided “no explanation why [it] felt that [S.N.] did not need the resooom

every day,” as opposed to five times every six dals.af 20.)
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2. SRO Decision

Defendant appealed the IMHQdecision. (Notice of Intention to Seek Review (Dkt. No.
22).) On March 24, 2017, the SRO modified the IHO’s decision by reversing the portions which
found that Defendant failed to offer S.N. a FAPE for the 2015-16 school year anddivbatkd
Defendant to reimburdelaintiffs for the cost of Windward tuition(SRODecision23 (Dkt. No.
22).) The SRO begaher analysis by addressing the scope of the impartial headngluding
that any finding of a child find violation kihe IHO was outside said scope because that issue
was not raised in Plaintiffslue process complaint, but the other issues evaluated by the IHO—
the failure to conduct an observatianwWindwardand procure the presenceWifindward staff at
the August CSHneeting, the timeliness of the Distigcevaluations, the sufficiency of the IEP
for the general education setting and Sotential anxiety in such a settirgvere all properly
considered (Id. at10-11.7 Additionally, the SRO rejected the Distfigtargument that the IHO
misapplied the June 2015 settlement agreement, concluding that the IHO did rreridasting
of anIDEA violation on the settlement, but “she correctly noted that the settlementragrtee
did not release the [D]istrict from its obligatitm ‘take all necessary steps provide [S.N.]
with a FAPE for the 2015-16 school yearld.(at 11.) Finally, the SROnhotedthat “[t]he IHO
also made a number of findings that were not capgmealed or asserted as altermgmteindsfor
affirmance by’ Plaintiffs—namely, that the IEB characterization of S.1$.disabilityas“mild”

and lack of current social history did not deny her a FAPE, that Plaintiffs \vieréogparticipate

® The “child find” obligation under the IDEA requires that “each state reagiederal
funds must have in effect policies and procedures by which it will identify, |caadeevaluate
all children with disabilities,” ochildren “who are suspected of bgia child with a disability”
that are‘residing in the State to determine whether these children require special edacdtion
related services.J.S. v. Scarsdale Union Free Sch. D826 F. Supp. 2d 635, 659-60
(S.D.N.Y. 2011) (alterations and intafrguotation marks omitted)
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in the CSE meeting, that the CSE adequately considered the private neuropsyahpgrt,
and that the IEP goals were sufficient to address $axeas of needand thus “they have
become final and binding on the [R]es.” (d.)

The SRO next considered the sufficiency and consideration of evaluative inéermat
before theAugust2015 CSE. Ifl. at 1119.) First, the SRO concluded that “[a] review of the
hearing record shows that the IHO correctly found that the [D]istriaifure to act in a timely
manner resulted in the Windwasthff not participséing in the August 2015 CSE, and that this
contributed to the CSE not having information regarding [S]fuhctionalperformance.” I1¢.
at 11-12.) However, the SRO found that, while the later additions to S.N.’s IEP in November
2015 were based on information provided by Windvead—specifically, the 2015-16
language arts teachethe new information was about S.N.’s functioning during the 2015-16
school yearnotthe 2014-15 school yearld(at12.) “Accordingly, that the CSE modified its
recommendtion based on [that] input cannot be taken to mean that [S.N.]’s functional
performance during the 2014-15 school year at Windward was different thateckflethe
201445 Windward progress reports,” particularly where the CSE chaopdound this ng
information to be discrepant fromettinformation available at the Augusketing regarding
S.N!s levelof need, including her report cards, which the SRO found “sufficient to determine
[S.N.]'s] functional performance.”1d.)

The SRO next found, based a review of the hearing record, that “the [Djd’'s
reliance on an erroneous psychoeducatienaluationand its failure tabtain input from
Windward personnel[] constituted procedural error$d’) (After recounting the standards
governing evaluations of a student with a disability and the subsequent cormidefatich

evaluations when developing a studsnEP, (d. at12-13) the SRO analyzetthe August 2015
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CSEs consideration of S.N.’s evaluations].(@at 13-17). First, the SRO notelt the “CSE

undertook a[] historical review of [S.N.]’s performance across multiple yeasnultiple school
settings,” including the June 24, 2015 speech-language evaluation, the June 23, 2015 educational
evaluation, the June 20, 2014 physical examination, the April/May 2013 private
psychoeducational evaluaticand the August 27, 2014 neurophysical evaluation, which

included a social history.ld. at 13.) The SRO also noted that the IEP incorporated excerpts

from S.N!s 2014 and 2015 report carddd.] Additionally, the SRGtatedthat the results of

the 2015 psychological evaluation were “called into question” because of the scoymgldr

at 13-14.)

The SRO next described how the IEP “presented the findiitpgese evalations in a
manner that centered on [S.[8.Academic achievement in reading, writing, and mathematics,
intellectual functioning, and speech/language abilities,” with additionadsseat information
relating to her social/emotionflnctioning. (d. at14.) With respect to academic skills, the IEP
primarily relied on the June 2015 educational evaluation, containingsXaifman Test of
Educational Achievement (“RIEA”) scores, which were below average in reading
comprehension, nonsense word decoding, and decoding fluadqgyTlie IEP also repeated the
educational evaluatiomfinding of S.N.’s difficulty in responding to questions assessing
influential comprehension, decoding words with a wide range of elements, and decoding
nonsense words.d.) However, a quoted excerpt for S.N.’s 2014-15 Windward report card
stated that S.N. “was decoding more accuraaly reading with better fluency,” and was
benefiting from rereading.Id.) The IEP also reported that S.8IK-TEA writtenlanguage
scores “fell within the average ga” and the educational evaluation stated that she showed

“strong skills” in punctuation anaverageskills in capitalization word form and structure.ld)
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And, S.N.’s Windward report card highlighted S3$\ability tocompose a paragraph and her
increased efforts to achieve “greater independendd.) (

Turning to the IEP’s depiction of S.M.math skillsthe SRO found that the IEP
“mirrored the results of [S.N.’s] performance on the KAT&d were described as fallinvithin
the average range.’ld( at 15.) However the IEP also explained that S.$"ability to solve
problems involving addition, subtraction, and measurement was less well developed” than her
multiplicationskills. (d.) “The IEP also remarked oS |N.J s use of strategies to solve
problems,” including using dramys, internalizing math factegpeated practice, use of
manipulatives, and a math reference foldedtef which improved S.Ns math skills as
indicated on her Windward report cardd.)

The SRO next observed that, although the IEP discussed the June 2015 psychological
evaluation, “the accuracy of the results regarding [S.N.]'s functioning was oonged,”
because “her performance on the assessment was compared with that of a $toderst ten
years, six months,” rather than her actual age—nine years, six molthsTHe SRO found
that, “[d]ue to this error, the August 2015 IEFsomaracterized multiple aspsaif [S.N.]'s
performance. I{l.) Specifically the IEP characterized’s performance oone subtest as
“borderline” when it was actually “low average” when scored correctly, and ar mistances,
characterized S.Ns performance as “low average” whibeyactually were “average.”ld.)
Indeed, one initial classificatn was “average,” but was actually “superior” when corrected.
(Id.) However, despite these errors, the SRO noted that the August 2015 IEP alsd &earie
some [of] the evaluator’'s observations of [S.N.]'s behavior during the testingrsegscluding

her attention levels.Id.)
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Next, the SRO described the IERlelineation of S.N.’s results from the June 2015
speecHanguage evaluationId| at 15-16.) This included an observation that SsN.’
performance on three separate tests “wernaitlin the average range,” but S.N. exhibited
weakness with language processing of lengthy, complex information wherowiotgar with
cues or prompts.ld. at 15-16.) “The IEP also echoecbmmentdrom the speecltanguage
evaluation . . . that described [S.N.]’s use of metacognition and good attending skilts,” eve
amongst background noisdd.(at 16.) The SRO noted, however, that the spéeauiuage
evaluators assessment S.N.’s behavior during testing “appears in conflict with the
observations reported in the psychological evaluation repdd."a{16 n.7.)

The SRO further analyzed the IEP’s overview of S Nrengths in metacognitive sigll
and seKadvocacywhen confronted with something she does not understand, and noted
indications of “good work habits” and “good progress acatissubjects” on S.N.’s 2014-15
Windwardreport card (Id.) Furthermore, théEP “noted paiental concern regardiff®.N.]'s

selfconcept and anxiety as related to Hearning difficulties.” (ld.) Howeve, after noting
S.N!s “average” scores on the Beck Setincept Inventory and S.N."average levels of
anxiety for her age,” the IEP found that S.N. did not have any “social and emotiedalthat
should be addressed through special education” at the time of the August 2015 CSE meeting
(Id.) The IEP noted, though, that S.&seltconcept would be “monitored.”ld.)

The SRO also described the IEFeliance on S.I 2014-15 Windward report cards,
which “provided an itemized list of discrete skitught” at the school, as well as a “rubric for
each subject that reflected [S.N.progress across each marking period of the school yddr.” (

at 17.) The report card also “provided insights regarding [S.N.’s] classroom behawvigyr duri

academic and special area subjects,” and “listed teacher ratings” for how fre@ubintl
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“exhibited positive and prosocial school behaviors in each of her clas$®3.Tile SRO noted
that“all ratings were ranked as eitheonsistently or ‘frequently” —the toptwo scores—
although ‘a few targeted behaviors were judged at the same level acrossralbt subjects,”
such as following single-step directions and usilagsmaterialsappropriately (I1d.)

The “CSE concluded thdbasedupon thesassessment§S.N.] demonstrated ‘delays in
reading decoding, reading comprehensarmath calculation which inhitstprogressn the
generdeducatiorcurriculum.” (d. at 17 (quoting SD Ex. d4t30).) The SRO concluded that
“the hearing record provides no basis to depart from thedid@ermination that the failure to
obtain a classroom observation and the incorrect scoring of the cognitive testinglonghe
2015 psychological evaluation constituted procedural violatiofid.) However, the SRO also
found that these procedural violations did not render S.N.’s IEP invalid under the Second Circui
standardwhich requires thdthe violation affected the student’s right to a FAPE, resulted in the
loss of educational opportunity, or seriously infringed orpdr@nts right to participate in the
IEP development process.Id(at 17419.) Specifically, the SRO concluded that “the hearing
record establishes that the [Dtist considered evaluative information that provided a
considerable amount of informatioegarding [S.Ns] functioning,” including,asthe IHO
found, the 2014 private neuropsychological evaluation, and thus “failure to altiEssroom
observation did not render [the CSE] unable to develop an appropriate progidnat’18.)

The SRO rejected Plaintiffseliance on “the ma supportiveecommendatiomade by the
November 2015 CSE,” because “the basistat tetermination was information that went
beyond [S.N.’s] performance at Windward during the 2015-15 school year” and members of the

CSE found it “discrepant from their understanding of [SS\heeds.” Id.)
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Moreover, the SRO found that the hearing record “does not establish thmbaagiural
violations in this matterindividually or cumulatively, resulted in a denial of a FARHS.N.].”
(Id.) Specifically, she noted that Plaintifttue process complaint did not challenge the $EP’
present levels of performance, other than the “mild” disability charaatenz nor didPlaintiffs
appeal the IHGs determination that they weeable to participate in the development of &N.
IEP. (d.) Furthermore, the SRO reiterated that “the IEP reflected informatandrvariety of
sources,” and Plaintiffs “do not allege any specific harm caused by the iat&cscore” in the
June 2015 psychological evaluation, “nor do they contend that the incorrect scoring” hindered
their ability to participate in the CSE meetindd.) Rather, the SRO explained, Plaintiffs
“asserted that the [D]istrict failed to give sufficient credence togbemmendations of the
privateneuropsychologicavaluation, an argument the IHO rejectedd.)( Thus, the SRO
rejected Plaintiffsargument that the District lacked sufficient information regarding S$.N.
functional performance, because “the evaluatifermation available to the CSE, even if not
meetingthe procedural requirements for iaitial evaluation, provided sufficient information . . .
to develop her IEP.”I4. at 18-19.)

The SRO then addressed the substantive adequacy of the AugudER0d.1at 19-
22.) After reviewing the hearing record, the SRO agreed with the DistrictitedHO erred in
finding that the IEP would not adels S.Ns needs and that S.N. requiradjreater level of
support to be successful in a mainstream settiltg) First, the SRGnalyzed the
recommended programs in the {=R resource room program in a 5:1 ratio inmisute
sessions on five days out of a six-day cycle; consultant teacher services fowdésmne day
out ofa sixday cycle which are desbed as “work[ing]directly with the student to ensure

generalizability of skills into the classroom with natural materials” and done mstdpation]
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with the general education teacher”; and supplementary aids and serar@ésoncluded that
the recorcshows that “the CSE did . . . have adequate reason to believe that [S.N.]Jecould b
successful in a mainstreasattingwith the foregoing supports.”ld. at 19.) Next, the SRO
addressed Sh. N.’s concern, voiced during the CSE meeting, that S.N. redsiredl group
setting.” (d.) The SRO recounted the testimony of the CSE chairpénsoit was tle
“professional opinion” of District staff that S.N. had “more strengtha thifficulties” and
mostly “averageskills,” with only “very discrete areas thaeeded to be addressedld. To
that end, the chairperson testified, and the IHO found, that the resource room wieeldsdeh
specialized instruction in S.N.areaf weakness, and the special education teacher leading the
resourceoom would also provide the recommended consultant teacher services that would
enable S.N. to ensure generalization of her skills in the general education q&dtiag19-20.)
Similarly, the SRO described the testimony of the Distapecialeducation teachewho
conducted the June 20&8ucationakvaluation, and who testifigdatthe recommended
program “wouldbe appropriate to me#ie student’s needs” by providing her with instruction
and practice to learn from and by implementing the majority of the mi®.N.’s annual goals
in the resource room.Id at 20.) The chairperson and the special education teacher both
testified that offeringhe resource room five out of six days was sufficient, because S.N. would
still receive the additional programodificationsand accommodatioreeryday. (d.)

The SRO also noted that the Distscdchool psychologist testified that the IEP
recommended program was sufficient, because “the Windward progress sdqmoved that
[S.N.] had made progress with respeca¢ademic skills” and reflected that S.N. was able to use
and apply strategies provided to her with explicit instructiotgs) Gimilarly, the SRO cited the

District speecHanguage pathologist testimony that S.N\s reading and math difficulties,
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although below averag&ere“consistent with the types of kids that [the District] see[s] in a
resource room,” the IEP was appropriate for her, together with the othemnecaied
modifications and accommodations in the general classrolah). I particular, the patHogist
opined that S.N. required “some wait time” to answer questions, but she had “strong
metacognitive skills.” 1¢l.)

The SRO found that, contrary to the IHO’s finding that there was “no discussith&’ a
CSE meeting about thepact of enrollment in a mainstream setting on 'S.Nistractibility and
confidence level, the “record reveals inconsistefégrenceso possible concerns this
domain.” (d.) Specifically, S.N.$ repot card from the nonpublic general education school
noted that S.N. “preferred clear expectatiand asked for help &meswhenshe feltunsure,”
and both the June 20tBssroonobservation and the 2014 psychological evaluation noted S.N.
was at times inattentive, hygaetive, or distracted, buteéhlune 2015 speeddmnguage
pathologist reported that S.N. was attentive durittg@ehourevaluation even with
background noise.ld. at 26-21.) Therefore, the SRO concluded that “[s]uch discrepant
observationghallenge the predictive validitggading how [S.N.] would react to enrollment in
a mainstream classroom in the public schoadld. &t 21.)

Similarly, again based on a review of the hearing record, the SRO disagtte¢aew
IHO’s conclusion that “the CSE had no basis to believe [S.N.] would be able to make progress in
a generaeducation environmerit (Id.) The SRO again noted that the CSE consideredsS.N.’
progressatthe nonpublic general education school, including her second grade report card,
which shovedthat S.N. “was progressing towards grade level expectatiaikareas” within
languagearts subjects and was performing “at griebel in three of the four subskills” in math

and “determined to be approaching grade level expectations” in another math caigddry.
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The report card also not&IN!s struggles with phonemic awareness, decoding, and math facts,
but statd that S.N.’s “literal and inferential comprehension would also improve” with growt
these skills and that S.N. was “persistemtmath. (d.) Furthermore, the report card con&in
comments portraying S.N. “as having well-developed social skills,” and “as &eiactive
learner and frequent participant in literacy activitiedd.)(

The SRO further noted thahile Sh. N.’s tedified that S.N. was “pulled out” of class for
support due to “mild issues,” as opposed to “major red flags,” and was “falling behiithel laitli
in the curriculum in the classroom,” the August 2014 neuropsychological evaluaticeteésdic
that Plaintiffsreported that S.N. had “struggled acagveral academic domains” and had
“regressed so much” that she had become resistant to reading and writinges.ct{dif)
Furthermorethe SRO addressed the psychologist’s conclusion that S.N. “require[d]ldudima
time special education program” and that she would not be able to function effeictiael
general education setting because she would not have enough time for word mgoebssi
reading noting that there was “consistent testimony of the [D]istrict withesses” thattthe e
time modification in the IEP “would be consistently implemented within the genercahigaiu
classroom,” thereby “reveal[ing] the private psydugits lack of familiarity with the [D]istrict
public school programs.”ld. at 2:-22.) Indeed, the SRO recounted the testimony of the regular
education teacher, who claimed “the&euld be no difficulty in implementing” the IE®”’
modifications ad accommodations, and tBpecial education teacher, walso so testifieénd
added that these recommendatitaiggnedwith [S.N.s] weaknesses as seen in the testing
conducted in June 2015.1d( at 22.) Similarly, the speectanguage pathologist indicated that
the IEPs recommendations could be implemented in the general educassnoom and would

address S.Ns'“subtle relative weaknes$egith languageprocessing. Ifl.) The CSE
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chairperson and school psychologist also testified about how the recommendedatimusfic
would address S.Ns’specific areasf need and how theyould operate in a general classroom
environment. I.) Therefore, the SRO concluded that “the August 2015 CSE vwasgession
of adequate evaluativeformationregarding [S.N.]’s functional performance, and developed a
program reasonablyalculated taddress [hereeds reflected by that evaluative information,
and reversed the IH®'determination tthe contrary (Id.)

Having reversed the IH®finding that the District failed to offer S.N. a FAPE for the
2015-16 school year, the SRO did not reach the issue of whether Windward was an appropriate
unilateral placmentor whether equitable considerations support Plaintfésm to
reimbursement. Iq.)

B. Procedural History

Plaintiff commenced this Actiohy filing the Complaint on June 9, 2017. (ComDin
July 25, 2017, Defendant filed a letter requesting that it not file a responsive gleathe
Complaint and instead that the Court schedule a pre-motion conference regarditiye puta
summary judgment motion. (Lettfrom Mark C. Rushfield, Esq. to Court (July 25, 2016) (Dkt.
No. 6).) Defendant alo suggested that Plaintiffs file the summary judgment motion, obviating
the need for crossiotions for summary judgmentld() Plaintiffsfiled a leter consenting to
Defendanits requests and further requesting thatGurt “permit the [P]arties to dispense with
the requirement of [Local] Rule 56.1 and allow the operative facts to be contaihatievit

[P]arties respective memoranda of law.” (Letfeom Diana Gersten, Esq. to Court (July 26,
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2016) (Dkt. No. 7).) The Court granted these requests. (Dkt. NoTBe Parties submitted a
joint briefing schedule, (Dkt. No. 9), which the Court approved, (Dkt. No. 10).

On September 18, 2017, Plaintiffs filed the instant Motion for Summary Judgment and
accompanying papers. (Not. of Mot; Pls.” Mem. of Law in Supp. of Mot. for Summ. J. (“Pls.’
Mem.”) (Dkt. No. 12).) Defendant filed its opposition and accompanying papers on Newvem
1, 2017. (Aff. of Mark C. Rushfield, Esq. in Opp’n to Mot. for Summ. J. (Dkt. No. 15); Mem. of
Law in Oppn to Mot. for Summ. J. (“Def.’s Mem.”) (Dkt. No. 16) Rlaintiffs filed theirreply
on December 4, 2017. (Reply Mem. of Law in Supp. of Mot. for Summ. J. (Fply’) (Dkt.

No. 19).) On April 6, 2018, the Court ordered the Office of State Review of the New Yabek St
Department of Education to mail a copy of the certified record to Plaimiftsisel, whavas
subsequently ordered to provide a copy of that recoiefendaris counsel and to file a copy
with the Court under seal pursuant to Federal Ru@wf Procedure 5.2(d). (Order (Dkt. No.

21).) Plaintiffs filed the administrative record under seaMay 11, 2018. (Dkt. No. 22.)

® Because the Court permitted the Parties to incorporate facts into their memataeda
than file Rule 56.1 statements, the Court declines to consider the affirmation oedsfansel,
which is not factual, is not based on personal knowledge, and instead presents further legal
argument in ampparentttempt to evade the Court’s page limitations. (Aff. of Mark C.
Rushfield, Esq. in Opp’n to Mot. for Summ. J. (Dkt. No. 155geWyler v. United Stateg25
F.2d 156, 160 (2d Cir. 1988)An affidavit of the opposing party’s attorney which does not
contain specific facts or is not based on first-hand knowledge is not entitled toighy.\ve
Great Atl. & Pac. Tea Co. v. Town of E. Hampt®87 F. Supp. 340, 346 n.1 (E.D.N.Y. 1998)
(noting that the “plaintiff's counsel’s . . . affidavitasgumentative in the extreme and better
characterized as a memorandum of law than an affirmation of facts within soagler
knowledge of the affiant” and, because it was “submitted contemporaneously with a . . .
memorandum of law, is a thingisguised attempt to cuevent this Cours page limits”).
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Il. Discussion

A. Statutory Background

The IDEA requires that states receiving federal funds provide a ‘{@epriate public
education”™—a “FAPE,” for shortte “all children with disabilities.”20 U.S.C. § 1412(&)(A);
see alsd&ndrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. REB4 S. Ct. 988, 992-93
(2017) (same). A FAPE “includes bospecial educatidrand ‘related services,which a state
must provide to a disabled child *in conformity with the child’s individualized education
program,’ or IEP.”Endrew F, 137 S. Ct. at 994 (quoting § 1401(9)) (alteration omitted).
“School districts, through a CSE, are responsible for formulating a written tEERdoy
qualifying child.” L.O. v. New York Citipept of Educ, 822 F.3d 95, 102 (2d Cir. 2016)
(footnote omitted)see als®0 U.S.C. § 1414(d) (samé):The IEP sets out the chilsl present
educational performance, establishes annual and &@nortebjectives for improvements in that
performance, andescribes the specially designed instruction and services that will emable th
child to meet those objectivesl”.O., 822 F.3d at 1083 (internal quotation marks omittedge
also Endrew F.137 S. Ct. at 994 (listing statutory criteria governing IEPS)

“The IDEA . . .requires an educational program reasonably calculated to enable a child
to make progress appropriate in light of the ckildircumstances.Endrew F, 137 S. Ct. at
1007 see alsavir. P v. W. Hartford Bd. of Educ885 F.3d 735, 757 (2d Cir. 2018) (“Prior
decisions of this Court are consistent with the Supreme Court’s decidtonliew E”); L.O.,

822 F.3d at 103 (“To comply with the provisions of the IDEA, the IEP must be reasonably

"“In New York, the state has assigned responsibility for developing IBBsalbCSEs.
CSEs are comprised of members appointethb local school distritd board of education, and
must include the studestparent(s), a regular or special education teacher, a school board
representative, a parent representative, and other®.; 822 F.3d at 102 n.4 (alteration,
citations, andnternal quotation marks omittedjee alsd\.Y. Educ. Law § 4402(1)(b)(1)(a)).
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calculated to enable the child to receive edunatibenefits.” (internal quotation marks
omitted)). There is no “brigHtne rule” determining “whatappropriate’progress” means;
rather, “[tlhe adequacy of a given IEP turns on the unique circumstances ofldnferctvhom it
was created."Endrew F, 137 S. Ct. at 100Eee als®.C. v. Katonah-Lewisboro Cent. Sch.
Dist., 175 F. Supp. 3d 237, 250 (S.D.N.Y. 20146)He IDEA does not itself articulate any
specific level of educational benefits thatshbe provided through an IEP.” (internal quotation
marks omitted))aff'd sub nom. J.C. v. Katonah-Lewisboro Sch. D&20 F. App’x 53 (2d Cir.
2017). The Supreme Court recently explained that “[f]or children receiving itistruic the
regular classroom, this would generally require an IEP reasorelblylated to enable the child
to achieve passing marks and advance from grade to graddrew F, 137 S. Ct. at 996
(internal quotation marks omitted). But, for “a child who is not fully integrated in theareg
classroom and not able to achieve on grade level . . . his [or her] IEP . . . must be appropriatel
ambitious in light of his [or her] circumstancesd. at 1000. In other words, an IEP “providing
merely more than de minimis progress from year to year” is insuffiéieratt, 1001 (italics ad
internal quotation marks omitted), but, it also need not “furnish[] . . . every spewsiakser
necessary to maximize each handicapped 'shilotential,”Bd. of Educ. of Hendrick Hudson
Cent. Sch. Dist., Westchester Cty. v. Rowég U.S. 176, 199 (1982), or “provide[] everything
that might be thought desirable by loving parersC, 175 F. Supp. 3d at 250. Moreover,
“[blecause the law expresses a strong preference for children with disalidithe educatetip
the maximum extent appropridtéggether with their nowlisabled peers, special education and
related services must be provided in the least restrictive setting consisteatohiltis needs,”
and “[o]nly ‘when the nature or severityf a childs disability is suctthat education imegular

classes with the use of supplementary aids and services cannot be achievedshtishould
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a child be segregatedWalczak v. Fla. Union Free Sch. Djst42 F.3d 119, 122 (2d Cir. 1998)
(quoting 20 U.S.C. § 1412(5). § 1401(a).

“[The] IDEA also provides a variety of procedural safeguards with respect to the
provision of [a FAPE] by school districtslillbask ex rel. Mauclaire v. State of Conn. Diepf
Educ, 397 F.3d 77, 81-82 (2d Cir. 2005) (internal quotation marks omiteedlso20 U.S.C.

§ 1415(listing safeguards)“[A]dequate compliance with the procedures prescribed would in
most cases assure much if not all of what Congress wished in the way of substentéein

an IEP.” Rowley 458 U.S. at 206. On the other hand, not “every procedural error in the
development of an IEP renders that IEP legally inadequate under the IBEA&x rel. M.C. v.
Bd. of Educ. of The Chappaqua Cent. Sch. [B83 F.3d 165, 172 (2d Cir. 2009), although
“[m]ultiple procedural violatios may cumulatively result in the denial of a FAPE even if the
violations considered individually do noRR.E. v. N.Y.C. Dep't of Edy&94 F.3d 167, 190 (2d
Cir. 2012). Specifically, aprocedural violation violates the IDEA only if it

() impeded thechild’s right to a free appropriate public education;

(1) significantly impeded the parehtsopportunity to participate in the

decisionmaking process regarding the provision of a free appropriate public

education to the parents’ child; or

(111) caused a dprivation of educational benefits.

Winkelman ex rel. Winkelman v. Parma City Sch. &0 U.S. 516, 525-26 (2007) (internal
guotationmarksomitted).

In New York, if a parenbelieves that his or her child is being denied a FAPE, the parent
mayrequestn “[ijmpartial due process hearing,” 20 U.S.C. § 1415(f), before an IHO appointed

by a local school boardeeN.Y. Educ. Law 8§ 4404(1)(a). The IHO’s decision may be appealed

to an SROsee20 U.S.C. § 1415(g); N.Y. Educ. Law 8 4404(2), and the SiH€Xision may be
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challenged in either state or federal coseg20 U.S.C. 81415(i)(2)(A) See also L.Q822 F.3d
at 103 (dscribing the appeal process).

B. Standard of Review

The Court’s inquiry under the IDEA is limited to addressing (1) whetheDisteict
“complied with the procedures set forth in the Act” and (2) whether the IEP “deddiomeigh
the Acts procedures [was] reasonably calculated to enable the child to receive educational
benefits.” Rowley 458 U.S. at 206—07. Unlike with an ordinary summary judgment motion, the
existence of a disputed issue of material fact will not necessarily defeztan for summary
judgment in the IDEA contextSeeTl.P. ex rel. S.P. v. Mamaroneck Union Free Sch. [55¢
F.3d 247, 252 (2d Cir. 2009) (peuriam) G.B. ex rel. N.B. v. Tuxedo Union Free Sch. Dl
F. Supp. 2d 552, 570 (S.D.N.Y. 2010) (sanaéfid, 486 F. App’x 954 (2d Cir. 2012). Instead,
summary judgment in IDEA cases is “in substance an appeal from an adriinvaistra
determinationnot a summary judgment.lillbask, 397 F.3cat83 n.3 (internal quotation marks
omitted);see alsd5.B, 751 F. Supp. 2dt570(same) The Courts review therefore “requires a
more critical appraisal of the agency determination than-elear reviewbut falls well short of
complete de novo review...O., 822 F.3d at 108 (internal quotation marks and italics omitted).
Accordingly, the Court must “engage in an independent review of the administeatore and
make a determination based on a prepoate of the evidence M.H. v. N.Y.C. Dep’of
Educ, 685 F.3d 217, 240 (2d Cir. 2012) (internal quotation marks omitted).

However,such review'is by no means an invitation to the courts to substitute their own
notions of sound educational policy for those of the school authorities which they review.”
Rowley 458 U.S. at 206. “To the contrary, federal courts reviewing administrative decisions

must give due weight to these proceedings, mindful that the judiciary geneckytha
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specialized knowledge and experience necessary to resolve persistenti anld glilestions of
educational policy.”"M.H., 685 F.3d at 240 (internal quotation marks omitted). However, to

merit deference, the IH®and SRO’s decisions must be “thorough and carefalC, 175 F.

Supp.3d at 252 (internal quotation marks omitted). The quality of the decision can be judged on
factors such as whether it is “we#asoned” and “based on substantially greater familiarity with
the evidence and the witnesses than the reviewing cdrrk’; 694 F.3cat 189 {nternal

guotation marks omid); L.O., 822 F.3d at 109 (“To merit deference, the SKR@’IHOs

factual findings must be reasoned and supported by the record.” (alterationeanal iqtiotation
marks omitted)).Additionally, the Second Circuit has instructed courts that deference to an
SROs decision is more appropriate when the substantive adequacy of an IEP, as opposed to the
procedural adequacy, is at issue; when the decision involves a dispute over an appropriate
educational methodology versus determinations regarding objective indicationg@ss; and

when the district court’s decision is based solely on the administrativel tbedwas before the
SRO. SeeM.H., 685 F.3d at 244.

Where, as here, the IHO and SRO reach contrary conclusions, “reviewingareunts
entitled to adopt the conclusions of either state reviewer according to their own policy
preferences or views of the evidence; courts must defer to the reasoned coadtithie SRO
as the final state administrative determinatioll” at 246;see also A.C553 F.3cat 171 (noting
that “[i]f the SROs decision conflicts with the earlier decision of the IHO, the Isi@&cision
may be afforded diminished weight,” because the court must “defer to the firabdexf the
state authorities” (internal quotatiorarks omitted)). However, if the Court concludes that

the SROs determinations are insufficiently reasoned to merit . . . deference, and in

particular where the SRO rejects a more thorough and carefully considesadrdeci
of an IHO, it is entirely appropriate for the court, having in its turn found theé SRO
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conclusions unpersuasive even after appropriate deference is paid, to consider the
IHO’s analysis.

M.H., 685 F.3d at 246. Therefore, this Court “must defer to the SRO’s decision on matters
requiringeducational expertise unless it concludes that the decision was inadequataigdea
in which case a betteeasoned IHO opinion may be considered inste®&E, 694 F.3d at 189;
see also C.L. v. N.Y.C. Dep't of Edudo. 12CV-1676, 2013 WL 93361, at *5 (S.D.N.Y. Jan.
3, 2013) (“[T]he Second Circuit [has] explained that the deference owed to an SRiGisde
depends on the quality of that opinion, or its persuasiveness.” (citation and internal quotation
marks omitted))aff'd, 552 F. App’x. 81 (2d Cir. 2014).

C. Analysis

Plaintiffs argue that Defendant failed to provide S.N. with a FAPE for the 201&ht6ls
year for several reasons. The gravamen of fgesitionis that the District waited to begin its
evaluation of S.N. until signing the stipulation of settlement for the previous gealtimg in
rushed evaluations produciegoneous scores andaalure to obtain information regarding how
S.N. would function in a general education classroom, including through classroom tdserva
and speaking with Windward teachers. (Pls.” Mem. 16-18.) Plaititéfeforeargue that
S.N’s August 2015 IEP was both procedurally and substantively deficikeh}. (

1. Exhaustion

As a threshold matteRefendant argues that the Court lacks subject matter jurisdiction
over some of Plaintiffstlaims because Plaintiffs failed to cregspeal them to the SRO. (Def
Mem. 12) Specifically, Plaintifs did not crossppeakhe IHOs findingsthat the
characterization of S.M. disability as “mild” did not affect her recommended IEP, (IHO
Decision 18), and thahe District reviewed Dr. Tagliarehs recommendations iher

neuropsychological report, even if it did not adoginth {d. at 19). (Defs Mem. 12). The SRO
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therefore concluded that the IMdindings on these issues “have become final and binding on
the [P]arties.” (SRO Decision 1%.)

It is true that'an IHO's decision isbinding’ upon the parties absent an appeal to the
SRO.” D.N. v. New York City Dépof Educ, 905 F. Supp. 2d 582, 587 (S.D.N.Y. 2012)
(quoting N.Y. Comp. Codes R. & Regs. (“N.Y.C.R.R.") tit. 8, § 20.5())(9)(s®e alsdC.H. v.
Goshen Cent. Sch. DisNo. 11-CV-6933, 2013 WL 1285387, at *9 (S.D.N.Y. Mar. 28, 2013)
(“[1] ssues that were decided by the IHO and not appealed orappsaled by the party against
which they were decided are binding against that party, and on the SRQedific] dturt, as to
that paty.”). “However, it does not necessarily follow that a party who does not apys=al a
favorable IHO decision is precluded from asserting alternative grounds updnau@eiewing
court might sustain or reinstate the [ldQudgment.” D.N., 905 F. Supp. 2d at 587. Indeed,
only a “paty aggrievedby the findings and decision rendered in [an impartial] hearing may
appeal such findings and decision to [the SRO].” 20 U.S.C. § 1415(g) (emphasis added); 8
N.Y.C.R.R. 8 200.&k)(1) (same).Plaintiffs werenot “aggrieved” by the IHG decision; rather,
they prevailed at the impartial hearing, where the IHO agreed that S.dewiasl a FAPE for
the 2015-16 school year and ordered the District to reimburse Plaintiffs foetratfy
Windward tuition. (IHO Decision 21, 26 Jhat Plaintiffs disagreed with some of the 14O

reasoning does not change the result; thus, there was nothing for Plaintiffs o Sz@BaN.,

8 To the extent Defendant also believes other claims were unexhausted, ititiistify
them in this labeled portioof its counseled brief. (Def's Mem. 12See Palmie v. Lynch 392
F.3d 73, 87 (2d Cir. 2004) (“[The plaintiff] failed to . . . raise this argument in his opposition to
summary judgment. Thus, this argument has been waiv&io§on v. Knights of Columiuz03
F.3d 458, 460 (2d Cir. 2002) (“Perhaps counsel for [the] [a]ppellant intends that we form an
argument for him, by looking into the record to document the ‘facts’ posited in hesmstat of
the case,” and then examining various combinations of these facts in the lighiexjal
doctrines he latementions. But that is simply not our job, at least in a counseled case.”).
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905 F. Supp. 2d at 588nding that a parent who “received precisely the relief she $ough
reimbursement for the [s]tudestunilateraplacement ata private school, “was not aggrieved,
and she ‘had neither the responsibility nor the righ€rossappeal any portions of the IH®’
decision” quotingAntkowiak by Antkowiak v. Amba@88 F.2d 635, 641 (2d Cir. 1938R.B.
ex rel. L.B. v. Bd. of Educ. of City of New Y,&%8 F. Supp. 2d 411, 415-16 (S.D.N.Y. 2000)
(holding that the “[p]laintiff was not required to appeal the hearing ofEadtision” because
she “prevailed at the impartiaearing” and received the relief requested, even though the
defendant argued that “she did not entirely agree with the decision of tiveghaféicer”).
Therefore, the Court does not lack jurisdiction and will consider these argumentsiatsal
altemate grounds for reversing the SRO’s decision and upholding the IHO’s decision.

2. Procedural Adequacy

Plaintiffs argue that Defendant committed procedural violations in formulatingsS.N
August 2015 IEP which rendered it substantively inadequ&is. Mem. 19-23.) Specifically,
they contend that the evaluative information before the CSE was insufficienisbé¢ha CSE
(2) relied on Dr. Greenwefl’'incorrectly scored psychoeducatioeaaluation; (2) ignored Dr.
Tagliarenis private neuropsychological evaluation; and (3) did not conduct a required classroom
observation. I¢l.)

When developing a studestlEP,a CSE must review “existing evaluation data on the
child, including (i) evaluations and information provided by the parents of tltk @hicurrent
classroorrbased, local, or State assessments, and clasdrased observations; and (iii)
observations by teachers and related service provid2ésU).S.C. 8 1414(c)(1)(A). This
includes “the results of the initial evaluation or mosere evaluation of the childid.

§ 1414(d)(3)(A)(iii), and any independent educational evaluation obtained at apargr@hse,

36



see34 C.F.R. § 300.502(c). “[O]n the basis of that review, and input from thescpégénts,”
the CSE must then “idenyifvhat additional data, if any, are needed to determine,” among other
things, “the educational needs of the child,” “the present levels of academicesshievand
related developmental needs of the child,” “whether the child needs sphaatien and Hated
services,” and “whether any additions or modifications to the special educatioglated r
services are needed to enatble child to meet the measurable annual goals set out in the [IEP]
... and to participate, as appropriate, in the general education curriculum.” 20 U.S.C.
§ 1414(c)(1)(B). “The CSE has the discretion to determine that no new evaluatiquiriedé
D.M. v. City Sch. Dist. of the City of New Y,ddo. 15CV-1619, 2016 WL 319859, at *5
(S.D.N.Y. Jan. 26, 20163%ee als®0 U.S.C. § 1414(c)(4B) (stating thaif the CSE
“determinel[s] that nadditional data are needed . . . to determine the’shttlicational needs,
the [CSE] . . . shall not be required to conduct such an assessment unless requesteddiyg the chi
parents”). “In other words, any additional assessments need only be conducted if found
necessary to fill in gaps in the initial review of existing evaluation daaRk. v. New York City
Dept of Educ, 211 F. Supp. 3d 583, 607 (S.D.N.Y. 2016) (alteration and internal quotation
marks omitted). Unless the CSE identifies suchgap; or the parents and district agree
otherwise, the IDEA requires only that a child with a disability be eveduatt least once every
three years, and not more frequently than once a’yé&ar.(citing 20 U.S.C. 8414(a)(2)(B);
8 N.Y.C.R.R. § 200.4(b)(4)).

With these background rules in mind, the Court will address each purported procedural

violation separately, as well as their cumulative effect.
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a. IncorrecPsychoeducational Evaluation

Plaintiffs first argue that the August IEP was invalid because ibassd upon Dr.
Greenwells incorrectly scored psychoeducational evaluation, which was rsaored until after
the 2015-16 school year began. (Pls.” Mem. 19-Z88 SROageed with the IHO that the
District's reliance on Dr. Greenwallerroneous report was a procedural error. (SRO Decision
12, 17; IHO Decision 17.5pecifically, the SRMotedthat, because S.¥. performance was
compared with a student who was one year older than her—that is, ten years, sixratbaths
than nine years, six monthsth& August 2015 IEP mischaracterized multiple aspetcther]
performance.” (SRO €&xision 15.)These aspects ihded misidentifying her performance on
one subtests “borderline” when it was actually “low average,” and other scores as “low
average” when they were actually “average” and, in one case, an “average” score was actuall
“superior.” (d.; comparePl.’s Ex. M (original report)with SD Ex. 18 (evised report).)

However, the SRO concluded that these errors did not render S.N.’s IEP invalid, B&oause
IEP reflected information from a variety of sources,” and Plaintiffs “do ilegeany specific
harm caused by the inaccurate segrénor do they contend that the incorrect scoring” hindered
their ability to participate in the CSE meetin&RO Decisiorl8.) The Court agrees.

A New York regulation governing formulation of IEPs requires that “evaluatiaterials
used to assess a student . . . are used for purposes for which the assessments saneeasure
valid and reliable” and “are administered by trained and knowledgeable personnel.”

8 N.Y.C.R.R. 8§ 200.4(b)(6)(i)(b), (c). Citing this provision, Rtdfs argue that “[a]n IEP that is
based upon erroneous test scores cannot be considered valid.” (Pls.” Mem. 19.) sRiaetits
cases applying this regulation, and the Court was unable tarfijndin any event, Defendant

does not contest that the scores were erroneous and improperly considerédn thieat
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proposition alone, however, does not mean that recitation of these scores in the IEfRliende
substantively inadequate or that the District was required to conduct a nesatievaprior to
formulating the IEP. As the SRO noted, Plaintiffs do not identify what harm wasday the
inclusion of these scores in the IEP. (SRO Decision 18.) Plaintiffs do not argerafople,
thatDr. Greenwell reported one of the erroneous scasbgyherthan it should have been,
causing the IEP to recommend diminished or no educational support in that testingarea.
could they, in light othe evidence in the record that, when recalculated correctlysSdares
in many areas wenip. (ComparePIs. Ex. M (original report)with SD Ex. 18 (revised report)
(showing increase in General Intellectual Ability score, Comprehensionvkedge standard
score, Thinking Ability score, Visual Auditory learning, Retrieval FluentGgual-Spatial
Thinking, Picture Recognition, Auditory Processing, Fluid reasoning, Cognitiiadsify
Processing Speed, Short-Term Memory, Working Memaig;alsdrr. 27174 Dr. Greenwell
testifying that the change “resulted in . . . a slight increase in’g$ Sanded scores in each of
[the] areas thaivere assessébut that S.N.5 cognitive “profile of strengths and weaknesses
remained consistent’). at 781-84 (Dr. Tagliareni testifying that the changed scores “are
statistically significantly different” and “describing a very differenila in terms of cognitive
potential and intellectual functioning,” but identifying places where S.$tbresmproved to
support that interpretatiognSD Ex. 5 at 37 (noting in November 2015 CSE minutesSHh¥is
scorestimproved”). In other wordsthe initial resultoverstateds.N. s difficulties, because they
were comparing her scores to a child a year older than her, and thus an IEP basexlsmotéss
should have recommendatbreintensive, not less intensivegucationaprogramming.

Plaintiffs argue that Defendant may not rely on the fact thatsSsilores improved,

because it cannot use “retrospective testimony” to rehabilitate an othervatid IEP. (PIS.
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Mem. 19-21.)However, the cited cases are inappositeR.B. v. New York City Department of
Education 694 F.3d 167 (2d Cir. 2012jhe Second Circuit held that a defendant may not use
“retrospective testimony*-that is, “testimony that certain services not listethe IEP would
actually have been provided to the child if he or she had attended the school district'egropos
placement™=—to later amend or rehabilitate a deficient IH&. at 185. Instead, the Second
Circuit limited appropriate retrospective testimony to “testimony regarding thieeer
described in the [IER]id. at 174, excluding “additional services beyond those listed in the IEP,”
id. at186. The reason for this decision, the Second Circuit explained, is that

parents must have sufficient information about the IEP to make an informed

decision as to its adequacy prior to making a placement deci&iahe time the

parents must choose whether to accept the school district recommendation or t

place the child elsewhere, they have only the I&Rety on, and therefore the

adequacy of the IEP itself creates considerable reliance interests for the. parents

Under the Departmeiof Education]s view, a school district could create an IEP

that was materially defective, causing the parents to iplsiyf effect a private

placement, and then defeat the paremgsmbursement claim at pmpartial

hearing]with evidence that effectively amends or fixes the IEP by showing that the

child would, in practice, have received the missing serviddsge Depamnents

view is incorrect. By requiring school districts to put their efforts into creating

adequate IEPs at the outset, IDEA prevents a school district from efféosingpe

of “bait and switch,” even if the baiting is done unintentionaldyschool dstrict

cannot rehabilitate a deficient IEP after the fact.
Id. at 186. The Second Circuit reaffirmed the bar on retrospective testimoRgyes ex rel R.P
v. New York City Department of Educatiarnen itheld that a “SRO s reliance on testimony
that[an] IEP could benodifiedto extend [aparaprofessional’s services was improper under
R.E? 760 F.3d 211, 220 (2d Cir. 2014Again, the Second Circuit explained that “[i]f [a]
school district were permitted to rely on the possibility of subsequent moidifisab defend the

IEP as originally drafted, then it could defeat any challenge to any IBRpoyhesizing about

what amendments could have taken place over the course of a year,” which “watéd cre
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significant uncertainty” for parents evaluating “what special education anddalatvices the
child would actually receive” before deciding what school to place therdlimat 220-21.

Simply put, Defendant is not offering, and the SRO did not rely on, such impermissible
retrospective testimony her&eeM.W. ex rel. S.W. v. N.Y.Dept of Educ, 725 F.3d 131, 142—-
43 (2d Cir. 2013) (rejecting argument that the SRO “relied upon impshi@setrospective
justifications to fill in the IEPs inadequacies” because the defendant “admit[ted] there was” a
procedural violation, and “the SRO did not rely upon a promise not contained in the IEP to
address the omission”). Defendant is not arguing that the IEP includes additimi@es not
listed, or even that it relied on other evaluative materials not listed. Nor is Refearduing
that the revised IEP in November 2015 “cured” the procedural defect in the August P015 IE
Rather, Defenddrargues, and the SRO found, that the CSE relied on several sources of
evaluative information about S.N.’s functioning in fashioning her IEP, and that theigmchis
the incorrect scores from Dr. Greenwseleport, which actually overstated S.N.’s functional
limitations, did not render the IEP substantively insufficigit.g, Tr. 77—79 $nider testifying
thatDr. Greenwells “scores were incorrect” but that the C8&hsidered other psychological
evaluations, and “[pitting it altogether” the CSE got‘aice cognitive profile” of S.N.)id. at
334 Or. Greenwell testifying that “I dohbelieve that our understanding of who S.[N.] was as a
learner was influenced significdy by these slight changes in@ges because we also were
taking into consideration the two private evaluationisl’)at 338(Greenwell testifying that
S.N’s strength in processing speed and weakness in memory and working memasry “w
consistent between the two [CSE] meetings,” it was “just that the percentilegedharsSee
M.W, 725 F.3d at 143 (“When the IEP suffers from a conceded procedural infirmity, we first

review whether that procedural violation substantively deprived the student oftalieddéte
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determining whether the SRO corrected the substantive failure by impergnissititing future
promises.} Plaintiffs cite no case holding otherwieNor did the IHO provide a rationale or
supporting caselaw for her finding that the rescoring of Dr. Greesweldort “needetb have
been done prior to making the recommendation” for S.N.’s IEP. (IHO Decisior5&eéI).F. v.
N.Y.C.Dept of Educ, No. 14€CV-3401, 2015 WL 5610769, at *4 (S.D.N.Y. Sept. 23, 2015)
(“[T]he CSE is not required to conduct updated evaluations where it has sufficikratieea
materials reflecting # studens present level of performance.”).

Plaintiffs also suggest that the IEP was invalid because Dr. Greenhesdluation relied
on “age-driven assessments,” so the use of an incorrect birth year rendeestithegrdata
inaccurate. (PIsMem. 21.) They cite Dr. Tagliareni’s testimony, as did the IHO, (IHO
Decision 17), that theriginal Dr. Greenwell evaluation and the corrected one “are statistically
significantly different,” (Tr. 781). However, contrary to Plaintiffissertion that thigestimony
showed “a greater disparity in S.Bldeficits” from rescoring, (Plsviem. 21), Dr. Tagliareni
testified that the two 1Q tests were “probably” calculated with diffebérthdates, which
“describ[e] a verylifferent child intermsof cognitive potential and intellectual functioning.”

(Tr. 782.) She went on to explain thdtthere were programs or any kind of recommendations
based upon the incorrect birthdate,” discrepancies between Plaintiff's phteased on her 1Q,
and he testperformance, “would not be as large as the discrepancies with the corrected
birthdate.” (d. at 783-84 (emphasis added)Put differently, if S.N. was actually an “average”

child but performed “low average” on a test, the discrepancy would ke kan if she was

® Plaintiffs dso assert that Defendant is incorrect, because the revised IEP’s
recommended program was more restrictive, indicating that the incorrect dictafect the
recommendations in the August IEP. (Pls.” Mem. 20 n.8.) However, the record showsdbat t
changes were made because of new input from S.N.’s Windward instructors, notdhegesf
Dr. Greenwell’s report (SD Ex. 5 at 37; Tr. 115-16, 194, 309-12, 563.)
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considered below average and performed concomitantly in the low average tdfgdhié
testimony, however, does not identiffnatrecommendations in the IEP were affected by such a
potential discrepancy. In fact, it is not cleaclsa discrepancy existed, because Plaintiffs cite no
evidence suggesting S.Nad anf‘average”lQ but performed “low average” on a particular test
once Dr. Greenwél evaluation was rescore(Cf. Tr. 272 QOr. Greenwell testifying that S.Ns
“cognitive profile that was indicated by both reports was a similar profile[,] [s]o tHdeod
strengths and weaknesses remained consistent, just thergiglerencreases in the scoresy.

at 339 Dr. Greenwell testifying that knowing the variability $IN.’s IQ scoring, she “still
believe[d]” that S.N. had “a mild disability.))

In any eventasdescribed above, the SRO conducted an exhaustive review of the
evaluative materials before the CSE and concluded that there was sufficiemtiida about
S.N.’s functioning to craft aadequate IEP. (SRO DecisioB-119.) Plaintiffs do not contest
this finding, and instead argue only that the CSE did rely on Dr. Greenwell’'s evalaad it
was not corrected until after they had to decide where to place S.N. for theé@29&&r. (PIS.
Reply 2-3.) But, these facts are not tied to any specific recommendation in the IEP or to
Plaintiffs’ decision to enroll S.N. at Windward. Thus, in light of the SR®@elreasoned
opinion and Plaintiffsfailure to identif a gecific way in which Dr. Greenvlés incorrect
scoring affected the recommendations in S.NEP, deprived her of educational benefits, or
somehow impeded Plaintiffs’ opportunity to participate in the decisionmaking pytlvessourt
agreeswith theSROthat this procedural violatioalonedid not deny S.N. a FAPE for the 2015-
16 year. SeeWinkelman 550 U.S. at 525-26 (describing when a procedural violation violates
the IDEA), L.O., 822 F.3d at 109 (“[P]arents must articulate how a procedural violation resulted

in the IEP’s substantive inadequacy or affected the decision-making prdogsstial quotation
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marks omitted))R.C. ex rel. N.C. v. Bd. of Educ. of Hyde Park Cent. Sch, Nist 07CV-
2806, 2008 WL 9731053, at *13 (S.D.N.Y. Mar. 6, 2008) (holding“fnatportedly false test
scores” did not render the IEP inadequate because the CSE addressed the siefazist’
through other means3dopted 2008 WL 9731174 (S.D.N.Y. July 7, 2008).

b. Dr. Tagliarenis Evaluation

Plaintiffs also argue that because Dr. Greergvelfaluation was unreliable,
Dr. Tagliarenis evaluation, including her recommendation for a fiunle special education
program, was “the onliegitimatepsychoeducational recommendation upon which [the] CSE
could rely.” (Pls.’Mem. 21;see also idat 17 (same)PIs! Reply 3 (same) The SRCfound
that the CSE specifically reviewed Dr. Tagliafer014 evaluation, including the incorporated
social history, when it conducted a “historical review of [SSNperformance across multiple
years and multiple school settings.” (SRO Decision Hhjvever, the SRO rejected Plaintiffs
contention that “the [Dl]istrict failed to give sufficient credence to the resemdations of” Dr.
Tagliareni—"an argument the 1B [also] rejected™—and instead concluded that “the evaluative
informationavailableto the CSE . . . provided sufficient information . . . to develop her IEP.”
(Id. at 18-19, see alsdHO Decision 19 (crediting Snidex'testimony that the CSE reviewed Dr.
Tagliarenis evaluation, and explaining “[t|hadt that [the] [D]istrict did not adopt Dr.
Tagliarenis recommendations does not mé¢aer reportjwas not given due consideration”).)
The Court agrees with the SRO and the IHO that the €B&atment oDr. Tagliarenis report
did notconstitutea procedural violation.

The IDEA ‘“requires that a CSE actually review evaluative data and base the terms of the
student’s IEP on that informationl’.O., 822 F.3d at 110-11. This includes an independent

educdional evaluation obtained by a parent “at private expense.” 34 C.F.R. § 300.30%(c).
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Defendans burden “to demonstrate whi@valuativematerials were reviewed durifitne] CSE
meeting in reaching the terms of the IEP[LO., 822 F.3d at 110The IEP explicitly states that
“[a]ll evaluations were reviewed|,] including the private psychoeducationalai@n which
was completed in August of 2014.” (SD Ex. 4 atsk also idat 26) This is corroborated by
Sniders testimony, which the IH@redited. (Tr. 17%172.) Furthermore, for each description of
S.N’s functional performance and learniolgaracteristics, the CSiied thetest or evaluation
on whichit was basing its descriptionS.D. Ex. 4at 28-30.) In the meeting minutes, the CSE
noted that Sh.N. “wonder[ed] whether [S.N.] needs a small s&dsagall day like Windward,”
but the CSE explained that such a program “would be overly restrictive” in lightNdé Smild
disability.” (Id. at 25.) Paintiffs cite nothing in the record contradicting this evidence or
otherwise showing that the CSE ignored Dr. Tagliareni's evaluaSee.D.M.2016 WL
319859, at *6 (rejecting as “factually incorrect” the plaintitisjumenthat the CSE did not
consider an evaluation, based on testimony and the parties joint statemesiy; of. &cO., 822
F.3d at 110 (explaining that it is a procedural violation when a @SS to memorialize how
it reached the terms of the IEPs,” leaving “reviewing authorarescourts . . . to speculate . . .
later as® how the CSE reached the terms of the chilEP”); S.Y. vN.Y.C.Dept of Educ, 210
F. Supp. 3d 556, 573 (S.D.N.Y. 2016) (finding that the defendant failed to satisfy its burden of
proof because it “off&d no evidence to substantiate its claim that the CSE gave due
consideration to an 8:1@assroom”).

Ultimately, Plaintiffs are arguing that the CSE did not adopt, or at least givgleno
credence to, Dr. Tagliaréasirecommendation. However, the CSE was not required to do so, and
therefore, this cannot establish a procedural violation of the ID&Es%® M.B. WN.Y.C.Dep't of

Educ, No. 14CV-3455, 2017 WL 384352, at *6 (S.D.N.Y. Jan. 25, 2017) (finding no
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procedural violation because the CSE did consider the evaluation in question and because it was
not “requiral to defer tathe recommendations and evaluations proffered by the paredid/. v.
New York Dep of Educ, 92 F. Supp. 3d 143, 158 (S.D.N.Y. 2015) (“Consideration does not
require substantive discussion, that every member of the CSE read the documentheGB&t
accord the private evaluation any particular weight.” (cifit® v. Bd. of Educ. of Town of
Ridgefield 10 F.3d 87, 89-90 (2d Cir. 1993¥ The CSE and hearing officers were not
required to accept Dr. Tagliaremifecommendation merely becauseisteeprivate expertSee
G.W. v. Rye City Sch. DisNo. 11€V-8208, 2013 WL 1286154, at *19 (S.D.N.Y. Mar. 29,
2013) (‘The Court is not atlbierty to favor Dr. Scalzo’s opinion, a privately hired expert, over
the deference that should appropriately be accorded to the District in mattdusatianal
policy.”), aff'd, 554 F. App’x 56 (2d Cir. 2014McCallion v. Mamaroneck Union Free Sch.
Dist., No. 10€V-6207, 2013 WL 237846, at *10 (S.D.N.Y. Jan. 22, 2013) (rejecting argument
that “the SRO erred by relying too heavily on the evaluations and opinions of thetBistri
witnesses while giving little or no weight to the conclusions of Parenperts” because the

court defers to the district, not to a private eXpéktatson ex rel. Watson v. Kingston City Sch.
Dist., 325 F. Supp. 2d 141, 145 (N.D.N.Y. 20040t mere fact that a separately hired expert
has recommended different programming does nothing to change this [oytasrdelerence is
paid to the District, not a third party aff'd, 142 F. App’x 9 (2d Cir. 2005). The Court may not
choose to adopt Dr. Tagliareni’s views instead of the CSE’s and therefore overtdecitdien

of the SRO, which was the same as that of the dfGhis issueSe€T.Y. v.N.Y.C. Dep't of

10 Although not necessary to the Court’s decision, it is noteworthy that the August 2015
IEP incorporates Dr. Tagliareni’s recommendations for organization andodass
modifications and aids—such as special seating, instructor monitoring of compwahens
prompting, and extra time—as well as her observations about S.N.’s weaknesadmmskills
and mathematics.CompareSD Ex. 13 at 95-9With id. Ex. 4 at 31-33.)
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Educ, 584 F.3d 412, 418 (2d Cir. 2009) (noting that a district court may not “impermissibly
ch[o]ose between the views of conflicting experts on a controversial issue ofi@dalgadlicy

in direct contradiction of the opinions of state administrative officers who had theasame
evidence” (alteration and internal quotation marks omitiege alsal.C. v. Katonah-Lewisboro
Sch. Dist. 690 F. App’x 53, 55 (2d Cir. 2017) (e SRO was not required to automatically
accept the neuropsychologists’ recommendations as to class size, but he was teqoinsider
the recommendations and, if he rejected them, to convincingly explaif)why.

c. Classroom Observation

Plaintiffs also argue that the CSE failed to conduztassroonobservation of S.Nor
consult Windward staffPIs! Mem. 22-23.) The RO agreed with the IHO that this constituted
a procedural violation. (SRO Decision 17.) However, the SRO conclafiedextensively
discussing the evaluations before the Q8At “the hearing record establishes that the [D]istrict
considered evaluative information that provided a considerable amount of informgaoaimg
[S.N.s] functioning,” and thus “failure to obtain a classroom observation did not render [the
CSE] unable to develop an appropriate progrard’ at 18.) By contrast, the IHO found that
the failure to conduct a classroom observation rendered the IEP substantiveijyatade
because the IHO l&ed information about S.N.’s functioning at Windward that would help
determine whether she was ready for a transition to a generatiedws=iting. (IHO Decision
15-16, 20-21.) In so concluding, the IHO relied on the fact that the CSE modifiesl IEMtD
be more restrictive after receiving input from Windward stdff. &t 16, 21.)

Plaintiffs urge the Court to adopt the IHO’s view, because a classroonvatiseior
input from S.N.5 teachers was necessary to evaluate Sperformance in a gerareducation

setting (Pls: Mem. 22-23.) Plaintiffs do not challengeaything specific ithe IEPs
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description of S.N.’s thepresent levels of performancésD Ex. 4 at 26—31.) This description
was based upon S.N.’s test scores, observations during her various evaluations famning
2014 through 2015, and report cards from 2013, 2014, and 2@{lp.IN(S.N. s report cards

from Solomon Schechter, she received no “below grade level expectatianss; rather, aof

the end of the firssemesteof second grade, she was performing consistently in study habits and
meetinggradelevel expectations in all science and math areas except “know[ing] math facts to
20,” and “progressing toward grade level expectationfienatter subcategory and all language
arts categories. (SD Ex. 17 at 12Hegr teacher observebat S.N. was engagéu class and

“able to follow all classroom routines,” but she “often hesitates before movingridion a task
with confidence” andsometimes need[s] additional clarification of directions” and “appreciates
clear expectations.”ld.) S.N. also “benefits froranadditional checkn after directions are
given.” (d.) The report card further observes that S.N. “struggles with phorssvaieness and
decoding,” buthe teachebelieved “that as these skills continue to develop so will her literal and
inferential comprehension.”ld.) Furthermore, S.Ns “written expression is simplistic

although heability to expand her sentences is increasings’'téA\math, the report card noted

that S.N. “doesiot yd haveautomatic recall oher math facts undermining her “flexibility and
confidence” in new math concepts, and “[h]er ability to understand, retain, and apply math
concepts andkills is weak’ but she benefitsfrom small group work and frequent

reinforcement” and stillgarticipatesagerly during math class.ld(at121-22.) As for S.N:s
Windward progress report from the 2014-15 school year, the instructor observed thgat S.N.’
decoding accuracy atinued to improve in both the third and fourth quarters, abelideading
fluency, although she still facetifficulty with inferential material and benedil from rereading.

(Id. at 130-31.) Moreover, the report noted that. 8ddtinued to make progress in applying
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writing and spelling strategies taughtiter, andvas continuously more independent in her
writing. (Id. at 131.) In the fourth quarter, S.N. received @nlynited number o§cores of 3

(for “occasionally”) and 4for “rarely”) as relevant here: decoding vowel teaientifying and
correcting ruron sentences, generating topic sentences, using transition words and phrases,
revising written work, editing for fragments and run-ons, solving word, money wordywibmag
multiplication word, division word, measurement, geometry, and probability word prekigm
using an appropriate strategy, multiplying whole numbers, comparing and grftaedgtions,
determining equivalent fractions, collecting and recording datatifigiag various geometric
figures, writing predictiongor outcomes of eventsld( at 127-138.) The rest of her scores
were “consistent[]” or “frequent[].” I¢l.)

The CSE reviewed these report cards “in detail” and found it “clear again ¢énattbre
very specific areas of need, and that most of the majority of the scores were .eireund
grade level or above.” (Tr. 196Therefore, the CSE deemed that S.N. had more stretigtins
weaknesses and had only discrete areas of needpased to a severe disability requiring
intensive special education servicdkl. at 93-94; SD Ex. 4 at 25.Plaintiffs argue that the
CSEs reliance on the Solomon Schechter report cartEnappropriate because they “did not
reflect[S.N. s] presen levels of performance or present ability to function in a classroom.”
(Pls! Reply 4 n.3.) However, these reports do support the CSE’s interpretation that S.Nsbenefi
from targeted instruction and skill building in a general education setting, @ainghéhhas
discrete areas of weaknesses rather than overarching problems precludiogfesspn the
classroom.Contrary to Plaintiffsassertion, ifl.), the portion ofS.Ns first grade report card
recommending “continued support and interventiord general education schpdbes not

undermine this conclusion, (SD Ex. 17 at 12B)fact, while Plaintif6’ objection to the
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relevance of these old report caotsild be persuasive if the CSE did not rely on other, more
recent evaluative materialsathis not what occurred hereSeeSD Ex 4 at 2§ Similarly,
Plaintiffs argue that Defendant erred in relying on S.N.’s Windward proggpeg rbecausi¢
“onlyreflected S.Ns performance in a specialized setting” rather than a general education
seting. (PIs. Reply 3.) But, again, these scores show that S.N. progresses with targeted
instruction, that she already operates at an average or @ppdepriate leveh many areas, and
that she has only specific weaknesses. Indeed, McNamara tebtifiethe Windward report
card showed that “when [S.N.] was directly instructed on a skill and she had timeticepita
she was able to master it in most cases based on the one through four repoetng gyst
539 see als&SRO Decision 3 (notingthat “[w]hen astudent has not been attending public
school, it is also appropriater the CSE to rely on thassessmentslassroonobservations, or
teacher reports provided by the student’s nonpublic schpdaintiffs cite nothing in the
report cad tying S.N.’s progress to any specific intervention strategy usedrahwaid, or even
an area of difficulty, that the CSE failed to carry over into her IEP for 2016H®bkyeart!
Instead after conducting an extensive analysis of the various etxaduaaterials
considered by the CSE, the SRO concluded that the failure to conduct a classroontiobserva
did not render the IEP substantively inadequate or otherwise deny S.N. a FB¥R&.Decision
at 18-19.) Rather than contest the adequacy of therehaterials before the CSE, Plaintiffs
point to the fact that the CSE reconvened to intensify SINP in light of new information

from Windward. (Pls.” Mem. 23.) However, the SRO found, and Plaintiffs doamd¢st that

11 plaintiffs also argue that because the District described the Widgwagress reports
as “vague and unreliable” in arguing that Windward was not an appropriate uhpéeement,
the reports could not be used to justify the IEP recommendation. (Pls.” Mem. 18; SROrDec
8.) However, the IHO disaged, and the SRQdInot reach, let alondisrupt, that finding.

(IHO Decision 19.)
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this new information was about S.N.’s performance durin@@i&-16school year, not the

2014-15 school year, and thus changes based upon this new information do not mean that the
August 2015 IEP was incorrect in its analysi$Sdfl’s previous performance in the 2014-15
school yea (SRO Decision 12.) The Court agrees with this assessment of the record,
particularly in light of Plaintiffs failure to cite any contrary evidence in the record. The
November 2015 CSE minutes state that Windward representatives “gave feedback on the
student’s performance in schdhbls year” which Sh. N., present at the meeting, agreed with.

(SD Ex. 5 at 37.) The CSE then had a “discussion about [S.N.] needing more support given the
updated information,” and decided to switch to integrated co-teaching 4 hoursndbdly a

resource room, in addition to adding new math and writing goals in the I&EPseg als Tr.

115-16, 30922, 563 (testifying that such changes were warranted by the statements of
Windward staff))*? Nothing about this new information rendered the existing information
before the August 2015 IEP so insufficient that the IEP denied S.N. a HAB&ed, it is telling

that neither Plaintiffs nor the IHO cite any cases holding that the failure doicioa classroom
observation alone renders an IEP substantively void. Therefore, while the CSE seutedda
more thorough in conducting a classroobservation of S.N. at Windward before crafting her

2015-16 IEP, the Coudefersto the SR8 wellreasoned decision that this did not deny S.N. a

24l)integrated coteaching services . . . [are] a placement somewhere in between a
regular classroom and a segregated, special education classidom,”725 F.3d at 144%ee
also8 N.Y.C.R.R. § 200.6(g) (htegrated cdeaching services means the provision of specially
designed instruction and academic instruction provided to a group of students withtigésabil
and nondisabled students.”). Plaintiffs do not explain, let alone cite anything indhe rec
showing, how these services are so dramatically different than the originaltanhseacher
services provided in the August 2015 IEP such that the Court could understand how much more
severe the November 2015 IEP recommendatiorSeeSD Ex. 4 at 24.) But, it is noteworthy
that even these services are not the full, immersive special educatiomptbgtdr. Tagliareni
suggested.
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FAPE. See T.M. ex rel. A.M. v. Cornwall Cent. Sch. D2 F.3d 145, 169 (2d Cir. 2014)
(holding thathe SRCs decision that the school did not deny the student a FAPE for failing to
conduct an evaluation turned on “fagtecific educational questions [that] are precisely the type
of issue upon which the IDEA requires deference to the expertise of theistdative officers”
(internal quotation marks omitted®;Y, 210 F. Supp. 3d at 5&finding a procedural violation
from the DOE's failure to conduct additional evaluations, but deferrintheSRO s conclusion
thattheviolation did notinvalidate tke IEP; T.C. v.N.Y.C.Dept of Educ, No. 15CV-3477,

2016 WL 1261137, at *8 (S.D.N.Y. Mar. 30, 2016) (same, in context of failure to conduct a
triennial evaluation)

d. Cumulative Procedural Errors

Finally, although Plaintiffs do not press this point, the Court considers the cumulative
effect of Defendardg procedural errors in designing SNIEP. SeeR.E, 694 F.3d at 190
(“Multiple procedural violations may cumulatively result in the denial of alE&#en if the
violations considered individually do notgitation omitted). The SRO found that the record
did not show that the procedural violations cumulatively resulted in a denial of a FAPE to S.N
(SRO Decision 18.) Specifically, the SRO noted that the IEP was based on numelumaits/eva
sources and Plaintiffs do not allege a specific harm from the procedural violatibesform of
a flawed or absent recommendation in the IEP or an effect on their paiticipathe drafting of
S.N's I[EP. (d.at 1819.) The Court agrees.

Although the CSE relied on Dr. Greenwell’s incorrectly scored report and did not
conduct a classroom observation or obtain the participation of Windward teacheraagulse
2015 CSE meeting, these errors did not impede S.N.’s right to a FAPE, significgrelje

Plaintiffs’ participation in thalecisionmaking process, or deprive S.N. of educational benefits.
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SeeWinkelman550 U.S. at 525-26. Indeed, the Court has not identified any of the procedural
errors as “serious.L.0., 822 F.3d at 123.nlanyevent, this is not a case in which Defendant
“displayed a pattern of indifference to the procedural requirements @H#fednd carelessness
in formulating[S.N. s] IEPs over the period of many years, repeatedly violating its obligations
under the statute, which consequently resulted in the deprivation of important educational
benefits to which [S.N\vas entitled by law.”ld. at 124cf. S.Y, 210 F. Sup. 3d at 575 (“The
[defendant] failed to meet a cascade of statutory deadlinesoasdstently disregded the role

of parents in the IDEA decisionmaking process.”). Nor do Plaintiffs citeegiagnce in the
record showing that the CSE did not “meaningfully considég] proposed placement3.Y,

210 F. Supp. 3d at 575. Additionally, this is aninstance where the CSE “failed to
memorialize how it reached the terms of the IEP[],” such that the “cumulates’eff the
procedural errors “was to stifle administrative and judicial review of thé<G&i€eisionmaking
and” any substantive challengethe IEP.Id. at 576 {nternalquotationmarks omitted).Indeed,
the procedural violations found to violate the IDEAhe Seconcircuit have been either more
numerous or more severe than the ones Heee.id(collecting “comparable casgs”

Therdore, the Court declines to find that these procedural violations cumulativeliedadke
IDEA.

3. Substantive Adequacy

Finally, Plaintiffs argue that the August IEP was substantively detitiecausthe CSE
did not have an adequate basisdtednine whether S.N. could make progress in a mainstream
general educatiodassroom (Pls: Mem. 23—-24.) Construing their Motion generously, they
specifically rely on the procedural violations described earlier, asastié fact that S.N.

“regressetiwhen they attempted to mainstream her at Solomon Schechter and only magress
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at Windward with intensivepecial educatiosupports. If.) ThelHO agreed with Plaintiffs,
finding that there was “no discussion” about how S.N. would transition fromh-anfie

specialized program to a general education setve though S.N. had previous difficulties
with attention, confidence, anxiety, and academic success at Solomon SchadHhtausahe

IEP denied her a FAPE. (IHO Decision 20-21.) By contrast, the SRO found that the IEP was
substantively adequate, analyzing the CSE’s basis for the recommendeshsragthe IEP, the
testimony of various District personnel and Dr. Tagliareni, S.N.’s repats cand Plaintiffs’
shifting descriptions of the sewty of S.Ns issues at Solomon Schechter. (SRO Decik®sn
22.) The Court defers to the thorough, better reasoned decision of the SRO and agtees tha
IEP was “reasonably calculated to enable [S.N.] to make progress appropligtié of [her]
circumstances.'Endrew F, 137 S. Ct. at 1000.

As described earlier, the SRO engaged in an exhaustive discussion of the evidence
supporting théEP’'s recommendation of a resource room and consultant teacher services, plus
supplementary aidsnd servicesThe SRO specifically addressed ShsMoncern, voiced at the
CSE meeting, that S.N. required a “small group setting” by recounting thredagtof CSE
chairperson Snider, the District’s special education teacher and June 2015 educatioatdre
theDistrict's school psychologisgnd the Districs speech language pathologadt,of whom
testified that the specific recommendations in the IEP would meésS&dlcational needs by
providing targeted instruction and skill building that she couldtipeownith acconmodations, in
the classroom(SRO Decisiorl9-20.) Aside from citing Dr. Tagliareh$ recommendation,
Plaintiffs offer no evidence contradicting this testimony. {Riem. 23—-24.) But, as explained
earlier, the Court owes deference to the District, notrtd 8gliareni jus because she is an

“expert.” SeeG.W, 2013 WL 1286154, at *19 (“The Court is not at liberty to fgtoe]
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opinion[of] a privately hired expert, over thefdeence that should appropriately be accorded to
the District in matters of educational poliy This is particularly true where the SRO explicitly
discredited Dr. Tagliarets recommendation as evinciaglack of familiarity with the [D]istrict
public school programs,” because she assumed a general edpoagi@amwould not permit

S.N. enough time for word processing while readirgrassumptiorthat was contradicted by
the “consistent testimony of the [Diigt withessesthat sucha modification cald be
implemented in the classrooamd would address S.N.5pecific weaknesses as seen in testing
(SRO Decision 21-22.5ee T.Y, 584 F.3d at 418 (noting that a district court may not
“impermissibly ch[o]ose between the views of conflicting experts on a contraivisssie of
educational policy in direct contradiction of the opinions of state administraticersfivho had
heard the same evidence” (alteration and internal quotation marks ojnitted)

Additionally, the SRO disagreed with the IH@onclusion that “the CSE had basisto
believe [S.N.] would be abke make progress in a general education environment,” pointing to
S.N!s progress “towards grade level expectations in all areas” within language patsssabd
performance “at gradevel in three of the four subskills” in matiSRO Decision 21.Jhe
SRO noted S.N.’s identified struggles with phonemic awareness, decoding, and mabufacts
the report card stated that Sd\literal and inferential comprehension would also imgfov
with growth in these skills, something which is reflected in the IEP recomnmemsland annual
goals (Id.) Plaintiffs do not identify what about these observations is specific to algesgtia
environment and could not apply to S.N.’s IEP recommendations in a general classroom.
Instead, Plaintiffs argue that S.N. “was unsuccessful and . . . regressed” ms&@aai
classroom at Solomon Schech{@ls! Mem. 23), but the SRO discounted that argument by

pointing to Sh. Ns testimony that S.N. wasly “pulled out” of class for support due to “mild
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issues,” as opposed “major red flags,” and was only “falling behind a little bit in the

curriculum.” (SRO Decision 21.) This testimony, the SRO observed, was much moredsubdue
than Plaintiffs repregntationdo Dr. Tagliareni that S.N. had “struggled across several academic
domains” and had “regressed so mucfid.; see als&D Ex. 13 at 89. Simply put Plaintiffs

cite no evidence that S.N. regressed the only time she was enrolled in a maioktssamom
environment. In fact, the Solomon Schechter report cards, described extenslielynethis
Opinion, show quite the oppositeSgeSD Ex. 17.)

The SRO also noted that the record contained “discrepant observations” regardiag S.N.
attentivenessand confidence, citing the positive observations in the Solomon Schechter report
card and the June 2015 spetniguageevaluation and the less favorableservations in the
June 2013 classroom observation and 2014 psychological evaluatidgheeefdre concluded
that there was less “predictive validity” regarding how S.N. would react @irsstream
classroom environmentSRO Decisior20-21.) Aside from citing Dr. Tagliarehs ADHD
diagnosis, Plaintiffs cite nothing in the record clearly showing that the B@&@Hdshave been
concerned about transitioning S.N. to a mainstream classroom environment. (Ris24e
However, it is not clear why an ADHD diagnosis alone renders S.N. incapablegoéssing in
a mainstream classroom, particlyfarith theaccommodations in the IEP includiedmaintain
her attention. (SD Ex. dt 32-33.) Cf. Jennifer D. ex rel. Travis D. v. New York City Dtegf
Educ, 550 F. Supp. 2d 420, 434 (S.D.N.Y. 2008) (finding IEP inappropriate for child with
ADHD becaise he “did not need to be removed from the community school environment
because he was capable of being educated in a school that also educdisdbied students”).
Indeed, the SRO cited the observation on S.N.’s Windward report card that Shehad

developed social skillsind was “an active learner and frequent participaliterary activities”
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(SRO Decision 21.) And, theeeting minutgindicate that “[tjhere was discussiabout
[S.N.s] anxiety andself[-]concept,” and it was “collaboragly” decided that “[i]f she begins to
show signs of emotional struggteschool,” she will meet witthe school psychologist and, if
necessary, “counseling will be added to [her] IEP.” (SD Ex. 4 at 25.)

Ultimately, Plaintiffs rely only on the procedusablationsand the fact that the CSE
reconvened to intensify S.N.’s IEP as evidence that the August 2015 IEP was sdbgtant
inadequate. (PlsMem. 23—-24.)The Court has already addressed those argisnaed deferred
to the SRO’s rejection of them.latiffs cite noadditionalcases or regulations requiring &5E
to have a certain modicum of evidence regarding how a child will perform in atreams
classroom before recommending an W&t would clnge the Cour$ analysis Rather, an IEP
must be “reasonably calculated to enable [S.N.] to make progress apprapligtie of [her]
circumstances.’Endrew F, 137 S. Ct. at 1000. It need not provide “every spseialice
necessary to maximize [S]¢ potential,”"Rowley 458 U.S. at 199, or “provide[] everything that
might be thought desirable by” Plaintiffs, her “loving paren&C, 175 F. Supp. 3d at 250.
Here, the CSE found, in accordance with the $aistrong preference” to educate childreith
disabilities “together with their nedisabled peers” and to provide special education services “in
the least restrictive setting consistent with a chiltkeds, Walczak 142 F.3dcat 122 {nternal
guotation marks omitted), that S.Blspecific dificulties should be addressed in a mainstream
classroom environment with accommodations and supplemental resource roomDirag, 4S
at 24-25). Because this is not a casewhich the SRGS decisiorupholding that viewacked
any basis in the record,dlCourt declines to overturn iCf. D.M, 2016 WL 31985%t *7-8
(finding IEP recommendation substantively deficient where the SRO"oibeglvaluative

materialto support the CSE determination,” including the adequacy of a community school as
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opposed to small therapeutic school, and ignored the only testimony in the record regarding
school size).!
III._Conclusion!*
For the foregoing reasons, Plaintiff’s Motion for Summary Judgment is denied. The
Clerk of Court is respectfully directed to terminate the pending Motion, (Dkt. No 11), enter
judgment for Defendant, and close this case. '’
SO ORDERED.

DATED: Septembera;s, 2018
White Plains, New York

UNITED STATES DISTRICT JUDGE

13 Plaintiffs cite D. M., with no pincite, for the proposition that the Court should reject the
“conjectural” testimony of the District’s witnesses because the basis of their knowledge was
clinical testing, not a classroom observation or assessment. (Pls.” Reply 9.) The case does not
support this proposition. See D.M., 2016 WL 319859, at *5-8 (holding that the IEP was
substantively inadequate, noting that the SRO “cite[d] no evaluative material to support” for the
IEP’s recommendation of a 12:1:1 class at a community school, whereas the IHO rejected the
DOE social worker’s testimony in support of that placement because “there was no basis for her
belief” and instead credited a psychologist’s testimony in support of a smaller class and school).

14 Because the Court concludes that Defendant did not deny S.N. a FAPE, it need not
reach Plaintiffs’ argument that they are entitled to reimbursement for the tuition at Windward for
the 2015-16 school year. (Pls.” Mem. 25.)

15 Pursuant to the motion schedule suggested by Defendant—in which Plaintiff would file
a summary judgment motion to which Defendant would respond, obviating the need for cross-
motions for summary judgment—and to which Plaintiff consented, the denial of Plaintiff’s
Motion is the equivalent of granting summary judgment to Defendant. (See Dkt. Nos. 6-8.)
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