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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
WILLIAM L. EDWARDS, :
v Plaintiff, Copy mailed by Chambers 3-20-19 DH
ANTHONY J. ANNUCCI KAREN : OPINION AND ORDER
BELLAMY ; ADA PEREZ LT. HENRY M. :
DANIELS; LT. K. COFFEY; &T.P. TURSO; 17CV 5018(VB)
C.0.SMITH; C.O. S. GARCIA; C.O. :
JACKSON;R.N.NGUYEN; andC.O. A. :
ARGIBAY, :

Defendants. :
______________________________________________________________ X
Briccetti, J:

Plaintiff William L. Edwards proceedingro seandin forma pauperis, brings thiction

pursuant to 42 U.S.C. 88 1983, 1985, and 1986 against defendants Anthony J. Axatincri,
Commissioneof theNew York State Department of Corrections and Community Supervision
(“DOCCS”); Karen BellamypDirector ofthe DOCCSInmateGrievance Prograida Perez
Superintendent (“Supt.’9f Downstate Correctional FacilifyDownstate”);Lieutenant (“Lt.”)
Henry M. Danits; Lt. K. Coffey;, Sergeant (“Sgt.”) P. Turs@orrectionOfficer (“C.0.”) Smith
C.0. S. Garcia; C.0. JacksdborrectionaNurse Nguyenand C.O. A. Argibay Plaintiff
assertglaims againsti) Argibayfor excessive forggii) Garcia,Tursg Smith, andlacksorfor
failure to intervene; (i)iall defendants foconspiracy; andiv) Argibay for denying plaintiff
access to the court®laintiff also alleges violations diitle Il of the Americans with Disabilities
Act (“ADA”) ; Article | of the New York State Constitutioandstatelaw claimsfor assault and

battery and both negligent aimdentional infliction of emotional distress

! The amendedomplaint also invokes the Fifth and Ninth Amendmeng&eAm.

Compl. at 39).TheFifth Amendmengpplies to the federal government, not New York State,
and the Ninth Amendment plainly has no applicatiothis case. Thus, the Court dismisses any
Fifth or Ninth Amendment claims the amended complaint may be libeatistrued tassert
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Now pending is defendantgartialmotion to dismiss themendeadomplaint pursuant to
Rules8(a)(2), 10(b)and 12(b)(6) of the Federal Rules of Civil Procedure. (Doc. #67).

For the following reasons, tmeotionis GRANTED IN PART and DENIED IN PART.

The Court has subject matter jurisdictiander 28 U.S.C. §8§ 1331 and 1367.

BACKGROUND

For the purpose of ruling on the motion to dismiss, the Court accepts as true all well-
pleaded factual allegations in tamended complaint ant$ exhibitsanddraws all reasonable
inferences in plaintiff's favor, as summarized below.

Plaintiff wasa convictednmateat Downstate at all relevant tes He alleges he is
physically disabled, having “a short, deformed right arm with a drop wrist from namag#®
from previous physical traunia(Am. Compl. at 9.

l. Plaintiff's Alleged @nflict with C.O. Argibay andi\lleged Beating

Plaintiff claimsdefendantgonspired to useised and then covered up the use of
excessive force to retaliate agaipktintiff for sayinghe plannedo file a grievance again&.O.
Argibay, who allegedly lied to plaintiff about@olicy governing access to Downstate’s law
library. Specifically plaintiff claimsArgibay enforced‘an unwritten, and false rule, regulation,
policy, procedure, directevand corrections lawjarringinmatesfrom accessg Downstate’s
law library untilfive business dayaftertheir arrival. (Am. Compl. at 5).Plaintiff alleges such a
regulation either did not exist or existed but Argibay misinterpreted it.

On June 26, 2014 )aintiff allegesC.O.Garcia eavesdpped ora conversatioduring

which plaintiff told another prisondre plannedo file a grievance against Argib&yr denying

2 Citations to “Am. Compl. at ___referencegpage numbers assigned by the Court’s

Electronic Case Filing system.



plaintiff access to the law library. Plaintiff clair@arciatold Argibayabout plaintiff's remark
allegedly knowing Argibay would physically abuse plaintiff in response. d@re plaintiff

alleges Garcia admitted to eavesdropmnglaintiffand knowing about higlan to grieve
Argibay—ataround 11:30 a.m. that day, Garcia allegedly warned plaintiff, “Hey Edwards, you
talk to[o] loud, you should have kept it to yself.” (Id. at 20).

A short time laterplaintiff allegedlyheard Argibay tell Garcia, “I'm going to straighten
that motherfucker out, watch and see.” (Am. Compl. ai&yibay also allegedly told Garcia
he would showsarcia“how to straighten a fucking asshole out the old schoolwaayd to
“watch[Argibay’s] back for dher inmate[s] and white shiftsvhile hedid so. (d. at 6).

Plaintiff claims healso overheard Argibatgll Sgt. Turso on the phon#ey Sarge | got a

fucking asshole, whosedd timer who wants to fucking grieve me about me lying to him about
the fucking law library. | want to straighten his fucking ass out the old schoolaagon’t
grieve[officers] or else you get this.”ld. at 5-6).

At around 12:25 p.m. that dgyaintiff allegesTurso“orchestrated afrivolous [block-
wide] patfrisk to separate and isolate the plairitiff a secluded area away from other prisoners
and employees(Am. Compl. at 22 Plaintiff allegesTursothenorderedC.O.Smithand C.O.
Jacksorfto stand security guard for” Turso and Argibayd. @t 7)

Plaintiff allegesan officerordered plaintiff to standgainst avall while the officer patted
downaninmatestanding next tplaintiff. Whenplaintiff assumed “the pdtisk stance as
directed,” Argibayallegedlygrabbed the back of plaintiff's shirt “without being provoke[d]” and
“viciously drove the plaintiff into the wall,” repeatedly slamming his body aedight side of
his head into thevall. (Id. at6—7). Argibay allegedly said“You got something to say,

motherfucker? Say something now, motherfucker! Are you going to file aagdeagainst me,



motherfucker? (Id.at 7). Argibaythenpurportedly “use[d] his left forarmto hold the plaintiff
in place,while he . . . punchetthe plaintiffin the face approximately three to four times with a
closed, right-hand fistrothe plaintiff's left jawarea” yelling, “You are the trouble maker of the
block . . .! You like grieving, motherfucker? You've been through here numeradirmesd and
you still haven't leaned! You don't grievedfficers] or else you get this! I'm the motherfucker
who runs the block, that's who | am, and the motherfuakbBo’s] going to straighten yoursa
out.” (Id. at7-8).

Tursqg who allegedly “masterminded” the incideAinf. Compl. at 22), then
“tapped. . . Argibay’s left elbow, and said, ‘That's enotigfid. at 9).

Plaintiff allegesno defendanpresenttr[ied] to intervene, stop, or prevdthe] physical
attack from happeningand that defendants conspired to harm plaiatiid were complicit in
his beating. (Am. Compl. at 8Fpecifically,plaintiff allegesTurso witnessed the incidewhile
laughingto himself taking no action to stajfy Garcia laugheavhile watchingthe incident and
did nothing to interviee; and Smith and Jackson witnessed #tackbut did not get involved,
despite thafacksorwasstanding “[two] to four feeaway” (Pl. Opp. Br. at 11)Plaintiff also
claims Smih and Jackson “just stood idly whilee plaintiffwas being physically abuse[d] in
their[presence]’if. at 11), and that Garcaso“stood idle” throughoutid. at 40).

After the alleged assault, plaintiff claims Argibsgid twice, “Nothing happened here.
Right, Edwards?” (Am. Compl. at 9). Plaintsfiys henterpreted tesecommens as warning
not totell anyone about the beating.

Plaintiff allegedlyasked Turso to take plaintiff to ti®wnstatemedical clinicafter the
beding. Turso allegedlyesponded, “Well kid, suck it up happensyou shouldn’t grieve him,

but that's between you and him.” (Am. Compl. a}. 1Rlaintiff also asserts he gave a sick call



slip toanonyparty correctionofficer whorefused to submit it.1d. at 32). Plaintiff claimsTurso
deniedplaintiff’'s request for medical care second timéefore eventuallpringing plaintiff to
theclinic.

At the clinic Turso allegedly tolétNurseNguyen“in front of the plaintiff notto medically
document the plaintiff's physical injuries . and to coveup” thealleged assault(Am. Compl.
at 10. An “Inmate Injury Report dated June 26, 2014, and apparently signed by Nurse
Nguyen states, “No visual injury noted. No swelling — no bleeding noleahate able to talk.
No limitation.” (Pl. Opp. Br. at 60)Plaintiff claimsTurso andNguyenconspiredo conceathe
assault.

Plaintiff allegeshe refused to return to his housing block after the assault and told Turso
plaintiff's “life [was] in dange’; he “fear[ed] for his life, safety, and physical well beingdward
Turso, Garcia, and Argibay; and he would rather be in protective custody thanaédtign t
housing block. (Am. Compl. at 11In responseTursg with Lt. Daniels’s authorization,
transferred plaintiff to a new housing block that dBjaintiff asserts Turso and Daniels agreed
to transfemplaintiff because Argibay “in fact physically abuse[d]m. (Pl. Opp. Br. at 13).

. Plaintiff’s Grievanceind Complaints

Plaintiff alleges he ser@upt. Perez acomplaint lettetr describing the assaul{Pl. Opp.
Br. at 16). Perez allegedly forwarded the letter to a-partyinvestigator without sending
plaintiff a response.

Plaintiff also allegedly submittedfarmal grievance to Perezomplaining ofTurso,
Garcia, and Argibay’s miscondud®laintiff accuse#\rgibay, Garcia, Turso, and Danialf
responding tahat grievance by submitting memoranda containing false denials andaldeer

informationabout the incident. Among otherrilgs, plaintiff alleges Garcia lied that she did not



know plaintiff planned to grieve Argibay, despite that plairitftl Garcia before the assault that
plaintiff planned to file a grievance, atitht Garciadocumented in a log book plaintiff's visit to

the grievance committean the morning of the assauPlaintiff also claims Coffefalsely

reported that a witness to the asstaltf Coffey the Witnessdidn’t see anything because he was
facing the wall,] but he heard someone yelling,” when in fact the witness both saw and heard the
assault (Pl. Opp. Br. at 14). I&ntiff furtherallegesCoffey participated in the conspiracy to

cover up the beating by receiving other defendants’ “falseuments]. (Am. Compl. at 26).

Perez denieglaintiff's grievance. In so doingheallegedly failed to discipline Turso,
Garcia, and Argibay and “condoned and sancéidiftheir use of excessive forceld(at 16).
Plaintiff claims Perez’s denial of the grievarndicates she conspired with other defendants to
cover up the beating.

Plaintiff appealed the grievance denial to the inmate grievance programial@ffice
Review Committee (“CORC"). In a decision allegedly signed by defendarmBgllCORC
substantiely upheld Perez’s denial of the grievan&aintiff then allegedly wrote a letter to
Annucci concerning the processing of plaintiff's grievanBellamy responded in a letter
explaining “CORC is the final appellate level of the inmate grievance prograrm’ Gampl. at
36).

Plaintiff also alleges he secbmplaint lettes to Annucci and Bellamy, but neither
Annucci nor Bellamytook any actionn response.

In July 2015, plaintiff mailec letterto the superintendent of tiNew York State Police.
The superintendent forwarded plaintiff’s letter to the Inspector Genestilte. (SeePl. Opp.

Br. at 83). Plaintiff alleges an “office of special investigatioeNentuallyopened an



investigation in November 20XBatremained ongoing when plaintiffed the amended
complaint. (Am. Compl. at 34).

[I. Alleged Practicesr Policies

Plaintiff alleges two unconstitutionptactices opolicies at Downstate.

The first is a fivedaywaiting period for newly arrived inmates to access Downstate’s law
library, allegedly aimed at denying inmai&scess to the courts. Plaintiff claims tbaicy is
unwritten and “not posted within the facility as it should’ b@m. Compl. at 8). At the same
time, the amended complaint alleges the existence of a written-pdlicgctive #4009, Section
VIl.C—which allegedly states, “An inmate, newived at a correctional facility, will not be
permitted out-of-ell] activities, until it is[reasonbly] concluded that he/she has no known
enemies at the facility. This rastion shall not exceed five (5) days, unless extenuating
circumstances exist.”ld. at 31-32.

The second alleged policywhat plaintiff calls the ‘bluewall’ policy” (Am. Compl. at
28)—purportedlyis an “unwritten policy to utilize unjugied and unnecessary excessive
physical force against [prisoners] who utilize the grievance mechageimsaany security
personnel within the prisch.(ld. at 21). Raintiff claims Annucci was “fully aware dfand
failed to investigatéthe brual and barbaric physical force” used by “security personnel”
pursuant to this alleged policyld( at 17). Plaintiff further allege$’erez “allow[ed] her security
personnel to [uphold] the unwritten . . . ‘blwall’ policy”’ (id. at 28), and thafursopermitted
Argibay to uphold “a tradition” at Downstaté physically retaliating agaihgrisoners who file

grievancesgainst correction officer®. at 17).



DISCUSSION

Standard of Review

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of the eperati
complaint under the “two-pronged approach” articulated by the Supreme Court nofshc
Igbal, 556 U.S. 662, 679 (2009). First, plaintiff's legal conclusions @ijiaréadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatiden to
the assumption of truth and thaie not sufficient to withstand a motion to dismikk.at 678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Second, “[w]hen there greadsd

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to relie®shcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544

(2007). A claim is facially plausible “when the plaintiff pleads factuadtent that allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”

Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a ‘probability

requirement,’ but it asks for more than a sheer possibility that a defendactdthardawfully.”

Id. (quotingBell Atl. Corp. v. Twombly, 550 U.S. at 556).

The Court must liberally construgpeo selitigant’s submissions and interpret them “to

raise the strongest arguments that theygest. Triestman v. Fed. Bureau of Prisons, 470 F.3d

471, 474 (2d Cir. 2006pér curiam (internal quotation marks and citation omitted). Applying

the pleading rules permissively is particularly appropriate when, as hmeseplaintiff alleges

a civil rights violation. SeeSealed Plaintiff v. Sealed Defenda®87 F.3d 185, 191 (2d Cir.

2008). “Even in grosecase, however, . . . threadbare recitals of the elements of a cause of



action, supported by mere conclusory statements, do not suffice.” Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 2010) (internal quotation marks and citation omitted). Nor may the Court
“invent factual allegations” a plaintiff has not pleadédl.

Il. Rules 8(a)(2) and 10(b)

Defendants arguine Court should dismiss the amended complaint for failure to comply
with Rules8(a)(2) and 10(p

The Court disagrees.

Rule 8(a)(2) requires “[a] pleading that states a claim for tfeébefontain “a short and
plain statement of the claim showing that the pleader is entitled to rdhefl’ R. Civ. P.
8(a)(2). Rule 8 alsastates [n]o technical form is required,” Fed. R. Civ. P. 8(d)(1), arsdructs
that ‘[p]leadings must be construed so as to do justice,” Fed. R. Civ. P.T8(gstatement of
theclaim must “give the defendant fair notice of what the claim is and the grounds upon

which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotation marks

omitted). The statement should be plain “so as to enabladirersary] to answer and prepare

for trial.” Salahuddin v. Cuomo, 861 F.2d 40, 42 (2d Cir. 1988smi3sal for failure to comply

with Rule 8 “is usually reserved for those cases in which the complaint is so ehnfuse
ambiguous, vague, or otherwise ueihigible that its true substance, if any, is well disguised.”
Id.

Rule 10(b) requires a party tetate its claims. . in numbered paragraphs, each limited
as far as practicable to a single set of circumstandesd’ R. Civ. P. 10(b)*Where the absence

of numbering or succinct paragraphs does not interfere with one’s ability to undelngtand t

claims or otherwise prejudice the adverse party, the pleading should be atcBEpidighs v.



Girdich, 408 F.3d 124, 128 (2d Cir. 2005). Moreover, “even where a violation of Rule 10(b) is
not harmless, dismissal is not typically the appropriate course of actohn.”

While plaintiff's forty-onepageamended complaint is wordy amdrbosejts lengthand
structuredoes notenderit incomprehensibler otherwise prejudice defendants such that
dismissal isappropriate.Rather affording plaintiff the special solicitude dpeo selitigants,the
complaintnarrates defendants’ alleged actions wiifficient clarityfor the reader to understand
plaintiffs’ factual allegations and legal claimélthough the pleading’s numbered paragraphs

are long and unwieldypftenspanning multiple pagethis defect does not meaningfulhrevent

defendants fromanswel[ing] or prepar[ing] for trial’ in this case.Salahuddin v. Cuomo, 861
F.2dat42.

Accordingly, theCourt declines to dismiss tlaenended complairior failure to comply
with Rule8(a)(2)or Rule 10(b).

I, Official Capacity Claims

Defendarg argueplaintiff's claims against defendants in their official capacidies
barred by the Eleventh Amendment.

The Courtagrees

The Eleventh Amendment bars claims for money damages against indstateshctors

acting in theirofficial capacities SeeYing Jing Gan vCity of New York 996 F.2d 522, 529

(2d Cir. 1993).Accordingly, plaintiff's official-capacity clairs for mong damagesre

dismissed

10



V. Personal Involvement

Defendants argue plaintiffSection 1983 claims against Annucci, BellafAgrez,
Coffey, DanielsGarcia,Jacksonand Smith must be dismissed for failure plausibly to allege
those defendants’ personal involvement in a violation of plaintiff's constitutiaytebri

The Court agrees as to AnnudBellamy, andPerez but disagrees as to Coffey, Daniels,
Garcia,Jackson, and Smith.

A defendant’s personal involvement in an alleged constitutional deprivagian “

prerequisite to aaward of damages under § 1983.” Spavone v. N.Y. State 8eporr. Servs.

719 F.3d 127, 135 (2d Cir. 2013) (internal citation omitted). Section 1983 liability thus cannot

be predicated on a theory of respondeat superior ala®City of Canton v. Harris, 489 U.S.

378, 385 (1989).
A. Annucci
Plaintiff fails plausibly to allege Annecs personal involvement.
“The bare fact that [a defendant] occupies a high position in the New York prison

hierarchy is insufficient to sustain [a] claimColon v. Coughlin, 58 F.3d 865, 874 (2d Cir.

1995) Rather, to state aigervisory liabilityclaim under Section 1983, aapitiff must

adequately pleatthe defendant, after being informed of the violation through a report or appeal,
failed toremedy the wrong,” created a policy or custom under which a constitutionaioriola
occurred, acted with gross negligence in supervising subordinatexhibited deliberate
indifference to the rights of inmates by failing to act on information indicatiag

unconsitutional acts were occurring.Id. at 8733

3 District courts within this circuit are divided as to whether claims alleging pairso
involvement under some of these factors remain vigbée e.q, Doe v. New York, 97 F. Supp.

11



To adequately pleadmolicy orcustom, a plaintiff must allege more thame instance of

a constitutional violation SeeDeCarlo v. Fry, 141 F.3d 56, 61 (2d Cir. 1998) (“[A] single

incident alleged in a complaint, especially if it involved only actors below the polidyng

level, does not suffice to show a municipal poliggiting Ricciuti v. N.Y.C. Transit Auth., 941

F.2d 119, 123 (2d Cir. 1991)A plaintiff typically must also adequately plead simitaridents

involving others._8g e.qg, lacovangelo v. Corr. Med. Care, Inc., 624 F. App’x 10, 14 (2d Cir.

2015) (summey order) (affirming dismissal d#lonell claim and noting, “other than the
plaintiff, the amended complaint provides only one additional example of a sintikent”)*
Plaintiff predicates Annucci’s personal involvement on his supervisory role atsdey
allegingAnnuccidid not respond to plaintiff's letters notifying Annucci of constitutional
violations,failed to act on information indicating that unctingional actsvereoccurring and
created or countenanced a policy or custom under which constitutional violations accurre
These allegationdo not plausibly support Annucci’s personal involvement in a
constitutional violation.First, “it is well-established that an allegation that an official ignored a
prisone’s letter ofprotest and request for an investigation of allegations made therein is

insufficient to hold that official liable for the alleged violation®andle v. Alexande©60 F.

Supp. 2d 457, 478 (S.D.N.Y. 201@pllecting cases)Second, a supervisor cannet loeld
personally responsible for failing to remedy a constitutional violationhiqwdlready occurred

and was no longer ongoinghenthe supervisolearned of it._See.q, Hayes v. Dahkle, 2017

WL 9511178, at *14 (N.D.N.Y. Oct. 30, 201 Harnettv. Barr, 538 F. Supp. 2d 511, 524

3d 5, 11-12 (E.D.N.Y. 2015) (collecting cases). The Second Circuieh&s resolve this
dispute. Id.

4 Plaintiff will be provided copies of all unpublished opinions cited in this deciSee.
Lebron v. Sanders, 557 F.3d 76, 79 (2d Cir. 2009).

12



(N.D.N.Y. 2008). And thirdplaintiff fails to pleadanyspecific facts supportingn alleged
“blue wall” policy at DOCCS he does not allege any other instaimcehichhe or any other
DOCCS inmate was subjected to excessive forcetaliation forseeking to file a grievance.

Accordingly, the Court dismisses plaintiff's Section 1983 claims against Anmaicci
failure plausibly to allege Annucci’s personal involvement.

B. Bellamyand Perez

Plaintiff likewise fails @equately tgleadthe personal involvement &ellamy and
Perez both of whom allegedly denied plaintiff's grievance.

Plaintiff filed hisgrievance after the alleged assaotik place. Thughegrievance did
not complain of a constitutional violation that remained ongoing Videtlamy or Perezlenied
the grievance Because a supervisor cannot be held liable for failing to remedy a comséituti
violation thatno longer is occurring when the supervisor learns pfaintiff's claims against

Bellamy andPereZail as a matter of lawSeeHayes v. Dahkle, 2017 WL 9511178, at *14;

Harnett v. Barr538 F. Supp. 2d at 524.

Further,to the extent plaintiff's claims against Bellamy and Perez are based on those
defendantsallegedfailure to answer plaintiff's letters, prison official’s alleged failure to
respond to an inmate’s letter does not give rise to liability under Section $@8Randle v.
Alexander 960 F. Supp. 2dt478.

For all these reasons, tB®urt dismisses plaintiff's claims against Bellamy and Perez for
failure to adequately plead those defendants’ personal involvement.

C. Coffey, Daniels and Garcia

Plaintiff plausiblyalleges CoffeyDaniels and Garcia’s personal involvement.

13



A prisoner’'s wellpleaded allegation that a defendant “fil[ed] a false refoohis
supervisors in order to cover up” constitutional violatiails “ give rise to a plausible infererice
that the defendaritvas personally involved in the purported constitutional violatibigandle
v. Alexander, 960 F. Supp. 2d478.

Plaintiff allegesCoffey wrote and submitted a memorandum in response to plaintiff's
grievance in which Coffefalsely eported that a witness to the assault did not see anytndg
thatCoffey“lied that he sp[oke] with all named staff(Pl. Opp. Brat 14). As for Daniels,
plaintiff alleges Daniels falsely claimed in a memorandum responding to plaigtiévarce
that Daniels ordered plaintiff be seen by medical staff “within an hour oflggedlincident.”
(Am. Compl. at 29).And as to Garcia, plaintiff claims Garcia falsely stated menorandum
thatshe did not knowplaintiff planned to grieve ArgibayPlaintiff explicitly accuse€£offey,
Daniels and Garciaf filing theseallegedly false reports an effort tocover upthe beating.

(Pl. Opp. Br. at 12, 15).

Taking these allegations as true, as the Court atubis stage of the cagbey suffice
plausibly to allege CoffeyDaniels andGarda filed false reports in hopes of concealing the
alleged assault.

Accordingly, plaintiff adequately pleads CoffeRaniels, and Garcia personal
involvement.

D. Jackson and Smith

Plaintiff adequately pleadfackson and Smith’s personal involvement.
Plaintiff alleges Jackson and Smith were present during the pat frisk on June 26, 2014,
and at Turso’s direction, served as lookolaisArgibay by “stand[ing] security guardivhile

Argibay repeatedly slammed plaintiff into a walAm. Compl. at 7). Rintiff furtheralleges

14



the beatindtranspired in [Jackson and Smithjsghysical presengeyet Jacksorand Smith
failed tostop or prevent it. 1d.).

Again assuming, for purposes of the instant motion, that plaintiff's allegatierisuar
Jackson and Smith’s presence throughout the alleged beating, and their roles as\\daleiits

occurred, adequately support their personal involven@htBhuiyan v. Wright, 2009 WL

3123484, at *7 (N.D.N.Y. Sept. 29, 2009) (“The fact that defendant . . . was not in the room, but
was acting as a ‘lookout’ so that no one came into the room while plaintitheuag beaten,

would not absolve him from liability for the assaultSgeGroves v. Davis, 2012 WL 651919, at

*4 (N.D.N.Y. Feb. 28, 2012).
Thus, the Court declines to dismiss plaintiff's claims against Jackson ardf8mit
failure plausiblyto allege tleir personal involvement.

V. Failure to Intervene

Defendants argue plaintiff’s failure to intervene claims against dacksd Smith must
be dismissed because they were “engaged in securing other inmates” when nigeatiegedly
occurred. Def. ReplyBr. at 3).

The Court disagrees.

“[T]he question whether a defendant had a realistic chance to intercedermvidint such
factors as the number of officers present, their relative placemeetthrenment in which they

acted, the nature of the assaufid @ dozen other considerations.” Figueroa v. Mazza, 825 F.3d

89, 107 (2d Cir. 2016). Because no single factor is dispositive, “[tlhe essential inquiry is
whether, under the circumstances actually presented, an officer’s failutertene permits a
reasonable conclusion that he became a ‘tacit collaborator’ in the unlawful condootiuéra’

Id. at 107-08.“Whether an officer had sufficient time to intercede or was capable of preventing

15



the harm being caused by another officer is an issue ofdfattid jury unless, considering all the

evidence, a reasonable jury could not possibly conclude otherwise.” Anderson v. Branen, 17

F.3d 552, 557 (2d Cir. 1994gitation omitted)

The amended complaiekplicitly alleges JacksoandSmith stoodnearto and observed
the beatingvhile keepingvatchfor passerdy, and that Jackson and Smith “just stood idly
while the plaintiff was being physicalljabused] in theirgresence] (Pl. Opp. Br. at 11).
Those allegations are enough to state a claim agknkson and Smitior failure to intervene

Seee.g, Salgado v. NYS Dep't of Corr. & Cmty. Supervision, 2016 WL 6311296, at *12

(W.D.N.Y. Sept. 15, 2016) (“[P]laintiff's allegations that [a defendant] watchetewphaintiff
was being beaten and did hioig to stop the other officers are sufficient to state a claim for a
constitutional violation.”). Contrary to defendants’ contention, the amended complaint’s
description of a pat frisk involving multiple prisoners does not pre@iaietiff's failure to
intervene claim against Jackson and Srith.

Accordingly, the Court declines to dismiss plaintiff’'s claims agalaskson an&mith
for failure to intervene.
VI, Conspiracy

Defendants argue plaintiff's conspiracy claim must be dismissed pursubat to t
intracorporate conspiracy doctrine.

The Court disagrees.

5 Defendants argue “the duty [to intervene] does not extend @fieers are engaged in

securing other inmates.” (Dd&Reply Br. at 3). Their lone supporting citation, Heyliger v.

Krygier, 335 F. Supp. 3d 482 (W.D.N.Y. 2018), does not stand for the proposition asSarted.

id. at 498 (finding no reasonable opportunity to intervene “[b]ased on the suddenness and brief
duration of the claimed assault”)jn any casethe amended complaint does not allege Jackson
and Smith were busy frisking other inmates while the assault allegedlyext.cur

16



To survive a motion to dismisscanspiracy claim, a plaintiff must allege ‘@n
agreement between two or more state actors or between a state actor and a ptywa(e)etio
act in concert to inflict an unconstitutional injury”; and (fén overt act done in furtherance of

that goal[,] causing damagesPangburn v. Culbertson, 200 F.3d 65, 72 (2d Cir. 1999).

Although “[a] plaintiff is not required to list the place and date of defendantsgfimgs and the
summary of their conversations when he pleads conspiracy . . . the pleadings muosfgotse

tending to show agreement and concerted atti@Quncepcion v. City of New York, 2008 WL

2020363, at *3 (S.D.N.Y. May 7, 2008) (intermiotation omitted) (alterations in original).

“[Clonclusory allegations of a § 1983 conspiracy are insufficient.” Pangburn v. Galbe?00
F.3d at 72 (internal quotation omitted).
“[U]lnder the intracorporate conspiracy doctrine, officers, agents and emplafyges

single corporate entity are legally incapable of conspiring togethtattline v. Gallg 546 F.3d

95, 99 n.3 (2d Cir. 2008)) (citing Herrmann v. dMe 576 F.2d 453, 459 (2d Cir. 1978)).

However, “[a]n exception to the doctrine exists where a plaintiff alleges tlaat tend to show
the defendants were pursuing personal interests wholly separate and apé#refeority.”

Harris v. City of Newbugh, 2017 WL 4334141, at *8 (S.D.N.Y. Sept. 27, 2017) (internal

guotation marks omitted). Ftratexception to applya plaintiff mustplausiblyallegethe
defendants “acted other than in the normal course of their corporate ddti¢gyotingGirard

V. 94th St. &Fifth Ave. Corp., 530 F.2d 66, 72 (2d Cir. 1976)), “maintain[ing] the pretense of

serving the state while in fact pursuing their own ends to avoid liabitydrez v. City of New

York, 2012 WL 6212612, at *3 (S.D.N.Y. Dec. 12, 2012).
Here, plaintiff plausibly alleges defendants acted outside “the normal coubsarof

corporate duties” by agreeing to use excessive force in retaliation foiffapian to grieve
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Argibay, and then by falsifying reports and other documents to cover up the alleged.beat

Harris v. City of Newburgh2017 WL 4334141, at *8 (quoting Girard v. 94th St. & Fifth Ave.

Corp., 530 F.2é&t 72). Employing excessive force and falsifying documents are not core
functions performed in the normal course of a correction officer’s duties. Fuypthiaitiff

alleges a plausiblgersonal interesfor defendants’ alleged conspiratorial conduct—covering
up their involvement in the alleged incident—plausibly indicating they acted in tmsorad

interests, not Downate’sor DOCCS's Lewis v. Havernack?2013WL 1294606, at *13

(N.D.N.Y. Mar. 28, 2013).

Thus,accepting plaintifs allegations as true for purposes of deciding this motion,
plaintiff adequately pleads defendants acted outside the scope of their emi@yr in their
own personal interest when they allegedly tried to cover upedinig, rendering the

intracorporate conspiracy doctrine inapplicalfieel ewis v. Havernack2013WL 1294606 at

*13 (finding intracorporate conspiracy doctrine inapplicable because prisomloffgéendants

allegedly covered up excessive forddi] v. City of New York 2005 WL 3591719, at *6

(E.D.N.Y. Dec. 30, 2005) (finding intracorporate conspiracy doctrine inapplicabladspadice
officer defendants allegedly covered up excessive force).

The Court therefore declines to dismpaintiff's conspiracy clairs.
VII.  ADA Claims

Defendants arguglaintiff fails plausiblyto allege a claim undehe ADA.

The Court agrees.

To state a ADA claim, aplaintiff mustadequately plead “(1) that he is a ‘qualified
individual’ with a disabiliy; (2) that he was excluded from participation in a public entity’s

services, programs or activities or was otherwise discriminated agaiagiublic entity; and (3)
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that such exclusion or discrimination was due to his disabilidatgrave v. Vermont340 F.3d

27, 34-35 (2d Cir. 2003). Importantiylaintiff must allege his mistreatment “‘was motivated by

either discriminatory animus or ill will due to disability.Elbert v. N.Y. State Dep'’t of Corr.

Servs, 751 F. Supp. 2d 590, 594-95 (S.D.N.Y. 2010) (quoting Garcia v. State Univ. of N.Y.

Health Scis. Cty.280 F.3d 98, 112 (2d Cir. 2001)).

Plaintiff fails to allege defendastliscriminated against him because of‘sisort,
deformed right arm with a drop wrist.” (Am. Compl. at 9). Indeled . ameded complaint does

not allege ay defendantactedwith “discriminatory animus or ill will due toplaintiff’s

disability. Elbert v. N.Y. State Dep't of Corr. Servs., 751 F. Supp. 2d at 594-95 (qGE&HMHR

v. State Univ. of N.Y. Health Scis. Ctr., 280 F.3d at 112ainkff merelyasserts he was

disabledpersonvhenthe incidentbccurred—not that he was attacked because of his disability.
Thus, plaintiff's ADA claims are dismissed

VIIl. Access to Courtsl@im

Liberally construed, the amended coaipt asserts a claim against Argibay for denying
plaintiff access to Downstate’s law library in violation of plaintiff's First Amendimight to
access the courts.

The Court dismisses that clasna _sponte.

To state aonstitutional claim fodenial of acess to the courts, plaintiff must plausibly
allege a defendapacting deliberately or with malic&ook or was responsible for actions that
hindered . . plaintiff's efforts to pursue a legal claimgausingplaintiff to suffer ‘actual injury.”

Davis v. Goord, 320 F.3d 346, 351 (2d Cir. 2003) (internal quotation and citatiotied).

The amended complaint fails adequately to plead plaintiff suffered an “agtugl”

For example, plaintiff does not allege he was prevented from briagdeggl claimpr that any

19



existing legal claim would have succeeded but irreparably was harmfagibgy’s alleged
conduct. Becaugdaintiff does not alleg@rgibay’s actionsaused plaintiff actual injury,
plaintiff's denial of access to the courtaich is dismissedSee28 U.S.C. 81915(e)(2)(Biii);

seealsoAbbas v. Dixon, 480 F.3d 636, 639 (2d Cir. 2007).

IX. New York State Constitutional Claims

Defendants argue plaintiéfcauses of action under the New Y &tateConstitutionmust
be dsmissed for failure to state a claim

The Courtagrees.

First, plaintiffinvokes several sectioms Article | of the New York State Constitutien
namely, provisions governing disenfranchisement violatieea\.Y. Const. Art. | § 1theright
to petition the governmergeeid. 8 9; equal protectiorgeeid. § 11; andunlawful searcheand
seizure,seeid. 8 12. The amended complaint plaifdys toallege any factsuggesting
defendant may have violated these provisions.

Second, afor plaintiff's statelaw claim for excessive force, because plaintiff “has stated
a claim for excessive force pursuant to 8§ 1983, his claim for excessive force [leajnmader

the New York State ConstitutionSeeClayton v. City of Poughkeepsie, 2007 WL 2154196, at

*7 (S.D.N.Y. June 21, 2007).
The Court therefore dismisspkintiff's New York State constitutional claims

X. Assault and Battery

The Court liberally construegee amended complaint as asserting stateclaims for
assault and batteggainst defendants in their individual capacities.

The Court dismisses thoskimssua sponte.
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Section 24 of the New York Correction Law “confer[s] upon [DOCCS employees] an
immunity from liability for activities that fall within the scope of the statutdaker v.
Coughlin, 77 F.3d 12, 15 (2d Cir. 1996). Accordingly, “[c]ourts in the Second Circuit have long
held that Section 24 precludes a plaintiff from raising state law claims in lfederaagainst
state employees in their personal capacitieadtions arising within the scope of their

employment.” Davis v. McCready283 F. Supp. 3d 108, 123 (S.D.N.Y. 2017).

Courts consider a variety of factors when determiairgrrection officer’'s scope of
employment, including “the connection betweentthee, place and occasion for the;act.
whether the ads one commonly done by any employee; the extent of the departure from normal
methods of performance; and whether the specific act was one that the emplayer coul

reasonably have anticipatedDegrafinreid v. Ricks, 452 F. Supp. 2d 328, 332-33 (S.D.N.Y.

2006) (quoting Riviello v. Waldron, 47 N.Y. 2d 297, 303 (1979)). Moreover, “an employee will

be considered within the scope of his employment so long as he is discharging his duties, ‘no

matter hav irregularly, or with what disregard of instructions,” Degrafinreid v. Ricks, 452 F

Supp. 2d 328, 333 (S.D.N.Y. 2006) (quoting Cepeda v. Coughlin, 128 A.D.2d 995, 996 (3d

Dep’t 1987)). Thus, “correction]] officers accused of using excessive forcesg@mates
while transporting therfare] entitled to immunityunder section 24 on the grounds that they

were acting within the scope of their employmert’ (citing Cepedav. Coughlin, 128 A.D.2d

at 996).
Here, defendantgslainly were DOCCS employegerforming their dutieat Downstate

when the alleged constitutional violations occurrede 8.9, Heyliger v. Gebler, 496 F. Supp.

2d 250, 253 (W.D.N.Y. 2007). Section 24 of the Correction Law therefore shields defendants

from plaintiff's state law claims againgtemin their personal capacities.
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Accordingly, plaintiffs assault and battery claims are dismissed for failure to state a

claim. See28 U.S.C. 81915(e)(2)(Bliji); seealsoAbbas v. Dixon, 480 F.3adt 639.

XI. Negligent Inflictionof Emotional Distress

Finally, becauselaintiff's claimsfor negligent infliction of emotional distresse
“premised orjdefendant$ intentional conduct,” thosgaims fail as a matter of lawSee

Naccarato v. Scarselli24 F. Supp. 2d 36, 45 (N.D.N.Y. 20@6ijtations omitted)seealso

Mazurkiewicz v.N.Y.C. Transit Auth., 810 F. Supp. 563, 570-71 (S.D.N.Y. 19Hnintiff

cannot argue that defendants engaged in intentional conduct that forms the basssafidn a
and § 1983 excessive tar claim and also argue that defendants were negligeiihe Court
thereforedismisses this clairsua_sponteSee28 U.S.C. § 1915(e)(2)(Bi); seealsoAbbas v.
Dixon, 480 F.3dat 639.
CONCLUSION

Themotion to dismiss is GRANTEIN PART and DENIED IN PART

The following claims shall proceed

1. Plaintiff's excessive forcelaimagainst C.O. Argibay.

2. Plaintiff's failure to intervene claisiagainst Sgt. Tursg,.0. GarciaC.O. Smith,
and C.O. Jackson.

3. Plaintiff's conspiracy claims against Lt. Daniels, Lt. Coffey, Sgt. Turso, C.O.
Argibay, C.O. Smith, C.O. Garcia, C.O. Jackson, and Correctional Nurse Nguyen.

4, Plaintiff's state lawintentional infliction of emotional distress claims against Lt.
Daniels, Lt. Coffey, Sgt. Turso, C.O. Argibay, C.O. Smith, C.O. Garcia, C.O. Jackson, and
Correctional Nurse Nguyen.

All other claims are dismissed.
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The Clerk is ingucted to (i) terminate the motidPoc. #67)and (ii)terminate
defendants Anthony J. Annug¢éiaren Bellamy, and Ada Perez

By April 2, 2019,the remaininglefendants shall file an answer to fugviving claims in
the amended complaint.

The Court certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appeal from this order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge v. United States, 369 U.S. 438, 444-45 (1962).

Dated:March 19, 2019
White Plains, NY
SO ORDERED:

Ve

Vincent L. Briccetti
United States District Judge
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