Reeves v. City of Yonkers et al Doc. 43

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IVY L. REEVES,
Plaintiff,
V. No. 17CV-5341(KMK)
CITY OF YONKERS ,MICHAEL SABATINO, OPINION & ORDER
CHRISTOPHER JOHNSOMNNACARLOS
MORAN,
Defendans.
lvy L. Reeves
Yonkers, NY

Pro Se Plaintiff
Matthew |. Gallagher, Esq.
Dusan B. Lakic, Esq.
City of Yonkers, Office of the Corporation Counsel
Yonkers, NY
Counsel for Defendants
KENNETH M. KARAS, United States District Judge:

lvy Reevegq“Plaintiff”) brings thispro se Action againddefendantshe City of Yonkers,
as well aghree Yonkers officialssued in their personal and official capacitiedviehael
Sabatino (“Sabatino”), Christopher Johnson (“Johnson”), and Carlos Moran (“Mot@géjer
“Individual Defendants”)— allegingthatshe wagerminated hefrom her position withthe City
of Yonkers forherpolitical campaigningin violation of her rights under ti&rst Amendment.
(See generallyrhird Am. Compl. (“TAC”) (Dkt. No. 33.) Before the Court iDefendants
Motion To Dismiss(the “Motion”) pursuant to Federal Rule of Civil Procedure 12(b)(6). (Not.

of Mot. (Dkt. No. 36)) For the reasons discussed below, the Motigrasted
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I. Background

A. Factual History

TheCourt previously detailed the facts of this case in a December 17, 2018 Opinion &
Order(the “Prior Opinion”)issued in a related cabeought by Plaintiff against the City of
Yonkers. SeePrior Op. 3-10 (No. 1&V-2223, Dkt. No. 72)* The Court recounts only those
factsnecessary for consideration of the instant Motion.

In January 201 Rlaintiff washired bythe City ofYonkersas a legislative aide for
Sabatino, a member of thY@nkers City Council (TAC 9.)> While employed by the City, she
“continued in [her] long-standing role asactive supporter of the local community,” including
by writing newspaper articles and hosting community evemdis.at 9, 11) Sabatino initially
supported Plaintiff's activism, but after Plaintiff published a newspapeteaiti 2013,

“Sabatino sent [herJraadmonishing email” stating

[A]ny publications thatyou write, or public speaking of a political nature

surrounding Yonkers City government[,] must be run by me befang babmitted

for publication or public airing. &ling to do so may result in terminationyafur

employment.
(Id. at12.)

Plaintiff continued to speak out on community issues, incluldiogl politicalcorruption.
(Id. at 9-10.) Most importantly, Plaintifdecided to seek local office herself by challenging
Johnson, another member of the Yonkers City Council, for his ddaat 8-10, 13.) At about

the same time, Plaintiff “requested to take time offittend to a number ofiedical

appointments, and to remove [herself] from the stressful work environméahtdt (3.)

! The Prior Opinion may also be foundReeves v. City of YonkeB#8 F. Supp. 3d 264
(S.D.N.Y. 2018).

2 Plaintiff's filings do not use consistent page numbering. For ease of refeifence
Court cites to the ECBenerated page numbers stamped at the top of each page.



Howeve, “[n]o sooner was [her] Democratic campaign collecting signatures outsiderk on

her own time [when] Sabatino .terminated [her].” Il. at10.) Sabatino told Plaintiff “that he

was terminating [her] for two reason[s]: (1) on belief that [she] was goingdher] comptime

off to campaign for the upcoming election . . . , andogause [her] ‘candidadgr Council

.. .Creates a direconflict of intaest .. . between [her] status as a candidate and [her] role as an
employee in the Office of Minority Lead&r.(Id. at 14.) Plaintiff allegeshather termination

was in “retaliatiofi for her exercise of hdfirst Amendment rights.ld. at 1Q 15.)

B. Procedural History

Plaintiff filed her initial Complaint on July 13, 2017. (Compl. (Dkt. N9.)2Plaintiff
filed anAmended Complaint on August 6, 2018, (Dkt. No. 26), and a Second Amended
Complaint on August 8, 2018, (Dkt. No. 2'Blaintiff filed the instant fiird Amended
Complaint on November 14, 2018TAC.) Defendants filedheir Motion To Dismissor, in the
alternative, foilSummary Judgment, on January 2, 2019. (Not. of Mot. (Dkt. No D&83.’
Mem. of Law. in Supp. of Mot. (“Defs.” Mem.”) (Dkt. No. 3Y)Plaintiff filed a response in
opposition on Februards, 2019. Pl.’s Resp. to Defs.” Mot. (“Pl.’s Mem.”) (Dkt. No. 41).)
Defendantdiled a reply on February 19, 2019. (Defs.” Reply Mem. of Law in Supp. of Mot.
(“Defs.” Reply”) (Dkt. No. 42).)

[l. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a plaintiff's obligation to provide tbergls of
[her] entitlement to relief requires more than labels and conclusions, and a formeitaiore of

the elements of a cause of action will not dBé&ll Atl. Corp. v. Twomb|y650 U.S. 544, 555



(2007) (citations, quotation marks, and alterations omittedleeld, Rule 8 of the Federal Rules
of Civil Procedure “demands more than an unadornedjefedanunlawfully-harmedme
accusation.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it
tenders naked assertions devoid offfartfactual enhancementldl. (quotation marks and
alteration omitted). Rather, a complaint’s “[flactual allegations must be enouglse a right

to relief above the speculative levellivombly 550 U.S. at 555. Although “once a claim has
been state adequately, it may be supported by showing any set of facts consistent with the
allegations in the complaintid. at 563, and a plaintiff need allege “only enough facts to state a
claim to relief that is plausible on its face]” at 570, if a plaintiff has not “nudged [his or her]
claim[] across the line from conceivable to plausible, the[] complaint must besgleshiid.; see
also Igbal 556 U.S. at 679 (“Determining whether a complaint states a plausible clairigbr re
will . . .be a contexspeific task that requires the reviewing court to draw on its judicial
experience and common sense. But where thephedlded facts do not permit the court to infer
more than the mere possibility of misconduct, the complaint has alleged — but it has not
‘show[n]’ — ‘that the pleader is entitled to relief.” (citation omitted) (second alteration in
original) (quoting Fed. R. Civ. P. 8(a)(2)i; at 678-79 (“Rule 8 marks a notable and generous
departure from the hypertechnical, cqueading regime of a prior era, but it does not unlock the
doors of discovery for a plaintiff armed with nothing more than conclusions.”).

In considering a motion to dismiss, the Court “must accept as true all of thd factua
allegations contained in the complainEtickson v. Rrdus 551 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressing the sufficiency
of a complaint we accept as true all factual allegations”.(quotation marks omitted)).

Further, “[flor the purpose of resolving [a] motion to dismiss, the Coudraw[s] all



reasonable inferences in favor of the plaintifbaniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014) (citirigoch v. Christie’s Int'| PLC699 F.3d 141, 145 (2d Cir.
2012)). Where, as here, a plaintiff proceeds pro se, the “complaint[] must be colistnadig
and interpretetb raise the strongest arguments that [it] suggestfgyKes v. Bank of AnT.23
F.3d 399, 403 (2d Cir. 2013) (per curiam) (quotation marks omitted). However, “the liberal
treatment afforded to pro se litigants does not exempt a pro se party from coepliinc
relevant rules of procedural and substantive laBgll v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (quotation marks omittedie also Caidor v. Onondaga Couri¢7 F.3d 601,
605 (2d Cir. 2008) (“[P]ro se litigants generally are required to inform themselgasling
procedural rules and to comply with them.” (italics and quotation markseat))itt

Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must cortBne i
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matteitsah judicial notice
may be taken.”Leonard F. v. Isr. Disc. Bank of N,¥.99 F.3d 99, 107 (2d Cir. 1999) (quotation
marks and citation omitted). When a plaintiff proceeds pro se, however, the Court mdgrconsi
“materials outside the complaint to the extent that they are consistent with théaillegathe
complaint,”Alsaifullah v. Furco No. 12€V-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug.
2, 2013) (quotation marks omitted), including “documents that a pro se litigant atia¢hes
opposition papersAgu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.N.Y. Dec.
15, 2010) (italics omitted), statements by the plaintiff “submitted in resporiagdefendant’s
request for a prenotion conference, Jones v. Fed. Bureau of Prisoméo. 11CV-4733, 2013
WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2013), and “documents that the plaintiff[] either

possessed or knew about and upon whtieé plaintiff relied in bringing the suit,Rothmarv.



Gregor, 220 F.3d 81, 88 (2d Cir. 2000).

B. Analysis

Defendants argue that Plaintiff's claims are barred by the doctrines of @legrppel
andres judicata (Defs.” Mem.4—15) Plaintiff acknowledges the issue of collateral estoppel but
does not meaningfully argue aswby it should not apply in tis case (Pl.'s Mem. 5 Plaintiff
does notppear tacknowledge Defendant®s judicata argument.

1. Collateral Estoppel

Collateralestoppel, also known as issue preclusipne¢ludes a party from relitigating in
a subsequent action or proceeding an issue clearly raised in a prior action edipgead
decidedagainst that party.” (citation and quotation marks omittet)acy v. Freshwater623
F.3d 90, 99 (2d Cir. 2010). Accordingly, collateral estoppel will preclude a court fromrdgcidi
an issue where “(1) the identical issue was raised in a previous proceedihg;if8ue was
actually litigated and decided in the previous proceeding; (3) the party hacaduddir
opportunity to litigate the issue; and (4) the resolution of the issue was necessgrgdrt a
valid and final judgment on the meritsBall v. A.O. Smith Corp451 F.3d 66, 69 (2d Cir. 2006)
(citation omitted).“The party asserting issue preclusion bears the burden of showing that the
identical issue was previously deed, while the party against whom the doctrine is asserted
bears the burden of showing the absence of a full and fair opportunity to litigate iothe p
proceeding. Colon v. Coughlin58 F.3d 865, 869 (2d Cir. 1995ge also Thomas v. Vendjtto
925 F. Supp. 2d 352, 360 (E.D.N.Y. 2013) (same).

Here, as to the first elementhe issue raised in the instant Action is identical to that
raised in the prior proceeding. In the prior proceediigintiff alleged thathe City of Yonkers

discriminated againsier byterminatingher from her positioasSabatino’degislativeaidefor



“using compensation time for medical appointmgntsviolation ofthe Americans with
Disabilities Act (“ADA”), 42 U.S.C. § 12112(a), and Title VIl of the Civil Rights AtTitle
VII"), 42 U.S.C. § 2000&2(a)(1). (Prior Opl13.) TheCity argued in respongbat itwas in fact
Plaintiff's “campaign for public office” thataused her termination, in thatéteated a direct
conflict of interest’between her job and her candidachd. &t 13-14.) h this Action, Plaintiff
alleges that Defendants the City of Yonkers and threx its employees— retaliated against
her byterminatingher from her position because of her “decision to run for office,” in violation
of the Hrst Amendment. (TAG-7, 10, 14.) Although the causes of action differ, the
underlying issue —whether Plaintiff was terminated for a legitimate, 1giscriminatory reason
— isidentical See W&D Imports, Inc. v. Li®63 F. App’x 19, 23 n.5 (2d Cir. 2014)
(“Collateral estoppel. . can bar litigation of claims involving different theories of recovery as
long as thessuesunderlying those claims were the sainelndeed, the Court, in previously
considering whether the City of Yonkers had satisfied its burden of shtvanhgterminated
Plaintiff for alegitimate, nordiscriminatory reasorgnalyzedrirst Amendmentase law
addressinghe termination of public employees the basis opolitical viewsor partisan
activity. (Prior Op.14-22) As Defendants point out, (Defs.” Mem. 6—7), the Court would be
required to consider the same caseilathe instant First Amendmergtaliation challengeSee
Marden v. Dinin 22 F. Supp. 2d 180, 186 (S.D.N.Y. 19987 ]h e first prong of theollateral
estoppel test is met because issues essential to plaifii§t Amendment claim (i.e. the
existence of a retaliatory scheme and the reasons for his discharge) were adofisely to
him in the prioffArticle 78] proceeding.”)

As to the secondndthird elemens, theissueof Plaintiff's allegedly wrongful

terminationwas— after Plaintiff's full and fair opportunity to litigate the issygee Prior Op. 11



(noting procedural history showing that Plaintiff filed a response in opposititwe teotion for
summary judgmenty— actuallylitigatedand decidedin thePrior Opinion. The Court, in
analyzing Plaintiff's disability discrimination clainconcludedhat, even assuming Plaintiff
could make out a prima facie casalfcrimination,Defendantdhiad“proffered overwhelming
evidence of a legitimate, nondiscriminatory reason for Plaintiff's terminat@amely,“that
Plaintiff's campign for public office created a direct conflict of interest between her status as
candidate and her mhs an employee in the Office of the Minority Lead€ld’ at 14(citation
and quotation marks omitted).) In particuléae Courtfoundthat “Plaintiff held a position
whose inherent duties were political, that Plaintiff actually exercised s$@f¢hese inherently
political duties,. . .that Plaintiff’'s position required political alignment between herself and
Councilman Sabatintthat Plaintiff clearly engaged in a varietymdlitical activiies—
including campaigning against Johnsartounciinan aligned with Sabatine- and therefore,
thatthe City of Yonkers had provided evidernhat Plaintiff was dischargddr legitimate (i.e.,
political), not discriminatory, reasonsld(at 26-22.) The Court also fourtiat Plaintifffailed
to showthat her termination was fact pretextual.(Id. at 2—24.) There can thus be no
argument (and Plaintiff makes nortbat Plaintiff did noteceiveafull and fair opportunity to
litigate the issue@r that the issue was not actually litigated.

Finally, as to the fourth element, the resolution of the issuel@adynecessary to
support a valid and final judgment on the merit&.e Prior Opinion, in which the Couentered
summary judgment for the City of Yonkers].(@at24),is “considered a decisian the merits
for purposes of collateral estopp&eCastro v. City of New YqrR78 F. Supp. 3d 753, 764
(S.D.N.Y. 2017)citations omitted) And theissue of Plaintiff'sallegedly wrongful termination

wasthesolebasis forPlaintiff’'s complaintand accordingly, the sole focus of tReior Opinion.



In sum, the Court concluddsat the issuef whether Plaintiff was wrongfully terminated
from her position with the City of Yonkevgas squarely raisefylly and fairlylitigated, and
finally adjudicatechgainst Plaintifin the prior proceedingTherefore collateral estoppel
applies That Plaintiffhas proceeded pro se in both proceedings does not exempt her from
application of the doctrineSee Wang v. New YoriNo. 18CV-2154, 2018 WL 2871842, at *3
(E.D.N.Y. June 11, 2018) (noting that “collateral estoppel appl[ies] to pro se Kidaiiing,
inter alia,Cieszkowska v. Gray Line N,295 F.3d 204, 205—-06 (2d Cir. 2002)§ccordingly,
Plaintiff is precludedrom relitigating thesoleissue— herallegedly wrongfutermination—
underlyingthe instant Actior?

2. Res Judicata

“The doctrine of res judicatay claim preclusionholds that a final judgment on the
merits of an action precludes the parties or their privies from relitigating issuegeie or
could have been raised in that actioBfown Media Corp. v. K&L Gates, LL.B54 F.3d 150,
157 (2d Cir. 2017) (citation, quotation marks, and alterations omitfgdjs core, res judicata
“is a rule against the splitgrof actions that could be brought and resolved togetigstor v.
Pratt & Whitney 466 F.3d 65, 70 (2d Cir. 2006frour requirements are necessary for res

judicata to apply to subsequéitigation. Theprior decision must have beefi) a final

3 This conclusion applies to all Defendants notwithstandiatttie Individual
Defendantsre, to the extent they are sued in their individual capacitiesrwri, privity with
the defendants in the prior proceedir®ge infranote 4 see also Williams v. N.Y.C. Housing
Auth, No. 19CV-918, 2019 WL 1765081, at *3 (E.D.N.Y. Apr. 22, 2019) (“[T]he doctrine of
non-mutual defensive collateral estoppel precludes a plaintiff from relitigatingiédéissues by
merely switching adversaries.” (citations omitte@appin v. CooperNo. 16€V-5985, 2018
WL 708369, at *15 (S.D.N.Y. Feb. 2, 2018 ollateral estoppel can beffensive’ or
‘defensive, and as relevant here, defensive aseurs when a defendant seeks to prevent a
plaintiff from asserting a claim the plaintiff has previously litigated and loshsiganother
defendant.™(citation omitted))aff'd, 2019 WL 2142528 (2d Cir. May 15, 2019).



judgment on the merits, (2) by a court of competent jurisdicfR)rin a case involving the same
parties or their privies, and) involving the same cause of actiorHecht v. United Collection
Bureau,Inc., 691 F.3d 218, 221-22 (2d Cir. 2012idtion omitted). To determine whether the
fourth element is satisfied, courts look tetether the same transaction or series of transactions
is at issue, whether the same evidence is needed to support both claims, and wheitter the f
essential tohe second were present in the firsBfown Media 854 F.3d at 157 (citations and
guotation marks omitted). Put differently, tp actions arise from the same claim whertlig)
underlying facts are related in time, space, origin or motivationyl{ghthey form a convenient
trial unit, and (3Wwhen their treatment as a unit conforms to the pamrigsectations.”Jean
Gilles v. County of Rockland63 F. Supp. 2d 437, 453 (S.D.N.Y. 2006) (cit™gldman v.
Village of Kiryas Joel207 F.3d 105, 108 (2dir. 2000),aff'd, 207 F.3d 105 (2d Cir. 2000)).
Here,as to the firstand second elements, this C&iRrior Opinion grantingummary
judgment in favor of the City of Yonkers, (Prior Op. 2435 as noted, a final judgment on the
merits entered by eourt of competent jurisdictionSeeYeiser v. GMAC Mortg. Corp535 F.
Supp. 2d 413, 421 (S.D.N.Y. 2008)A] summary judgment dismissal is considered a decision
on the merits fores judicatapurposes.(citing Weston Funding Corp. v. Lafayette Towers,,Inc.
550 F.2d 710, 715 (2d Cir. 1977))).s #o the third elementheinstant Action and the prior
proceedindhaveinvolved the same parties — Plaintiff and the City of Yonkeras-well as
privies of the CityasDefendants Sabatino, Johnson, Matanaregovernmenbfficials
employed by the City anglied in their official capacitiegTAC 1.) See Johnson v. County of

Nassay 480 F. Supp. 2d 581, 607 (E.D.N.Y. 2001¢vernment officials sued in their official

10



capacities are generally considite be in privity with the government entity that they sgjve
Finally, as to the fourth elememlaintiff's First Amendment retaliatioclaimin this
Action arisesfrom the same set of operative fattat produced hekDA and Title VII
discrimination claimgonsideredy the Court in the Prior Opinionamely, Plaintiff's
employment with the City of Yonkers, hgolitical candidacy andctivity contrary to Sabatino’s
wishes her request for medical leaaad time offwork, andherresulting termination
(CompareTAC 9-15 @lleging that Plaintifivorked as a legislative aide for Sabatitiat she
later“began the process of running for the seat held by Johnsqgpgtticularby “collecting
signatures”; that shimok time off to ‘remove [herself] from the stressful work environment”;
and thasshe was “terminated in retaliation” by Sabatinah Prior Op. 3—10describing
Plaintiff's employment with Sabatinder candidacy for officehallengingfor Johnsois seat
andcampaign activitiesand her termination by SabatinopJthough Plaintiff's instant claim
rests on a “different legal theor[y]” than did her earlier claims, “[p]afdthis] claim[] would

depend upon substantially the same facts and evide&erith v. City of New Yar30 F. Supp.

4 To the extent Sabatino, Johnson, and Moran are also sued in their individual capacities,
(TAC 1), they are “not considered in privity with the governmer@chnson480 F. Supp. 2d at
607 (citations omittedsee alsdvialdonado v. EvansNo. 11CV-717, 2015 WL 1431646, at *8
(W.D.N.Y. Mar. 27, 2015) (“As the defendants in the [earlier] proceeding werergoeat
officials sued in their official capacities, wherehst . . action seeks damages from defendants
in their individual capacities, the earlier decision did not involve the samespthidieare
involved in this action.” (citations omitted)gertskis v. N.Y. Dep’t of Health & Mental Hygiene
No. 13CV-2024, 2014 WL 2933149, at *5 (S.D.N.Y. June 27, 2014) (“To the extent that [the
government officials] are being sued in their individual capacitgssjudicatamay not apply to
them.” (citation omitted))but see Shekhem=Bley v. New Yorkd64 F. Supp. 2d 329, 334 n.3
(S.D.N.Y. Dec. 11, 2006) (“Absent a single allegation that the individual defendass act
outside the scope of their employment or were otherwise personally involved in ¢feel alle
violations, however, this Court must assume that plaintifisws against the individual
defendants are viable only as official capacity claims.” (citations onjitdtldman 39 F.
Supp. 2cat 382 (holding that res judicata applied to claiagainsiocal government officials
sued in their individual capacities).

11



3d 819, 829 (S.D.N.Y. 20159ff'd, 664 F. App’x 45 (2d Cir. 2016). This is not a case in which
the instantlaim “concerns a transaction occurring after the commencement of the prior
litigation.” Legnani v. Alitalia Linee Aeree Italiane, S.P.400 F.3d 139, 141 (2d Cir. 2005).
To the contrey, “the same evidence is needed to support both claims” and the same “facts
essential to the [instantaim] were present in the firstBrown Media 854 F.3d at 157.
Plaintiff thus couldchave raised hdfirst Amendment retaliation claim the prior proceeding,
but failed to do soSeeBank of N.Y. v. First Millennium, In&607 F.3d 905, 918 (2d Cir. 2010)
(noting that res judicata bars all claims that “wereauld have beeraised in the first lawsuit”
(emphasis added)Put differently, this is a classic case in which Plaintiff has “split[iwo a
case thashould have been “brought and resolved togé€tiNastor 466 F.3dat 70, as a
“convenient trial unit,"JeanGilles, 463 F. Supp. 2d at 453.

Therefore Plaintiff's First Amendment retaliation claire barredby res judicata, at least
as to the City of Yonkers and the Individual Defendants to the extent they are sued in thei
official capacities See Saidiwv. City of New YorkNo. 19CV-1448, 2019 WL 2502131, at *4
(S.D.N.Y. June 14, 2019)Recause Plaintiff's previous litigation was adjudicated on the merits,
involved the same parties or their privies, and arises out of the same sets ofitnasisa the
current action[s]he cannot again raise in this action any issues adjudicated in his previous
litigation.”); Jackson v. Conn. State Dep’t of Pub. HeadNb. 18CV-1482, 2019 WL 2193464,
at *6 (D. Conn. May 21, 2019) (applyimgs judicatao dismissaFirst Amendment claim where
the court’s prior opinion dismissed a Fourteenth Amendment “freedom to contract’belsed
on the same factslpash v. Bank of Am. CorpgNo. 18€CV-4807, 2019 WL 1780140, at *8
(S.D.N.Y. Apr. 23, 2019)dpplying res judicatatdismissa claim that “stem[med] from the

m

identical ‘nucleus of facts™ as the prior litigatiorjyman v. Cornell Uniy No. 15€V-792,

12



2017 WL 1194231, at *8 (N.D.N.Y. Mar. 30, 2017) (applying res judicata to dismiss a First
Amendment claim where “[t]he facts needed to support” it “require proof of the same facts that
[the plaintiff] alleged” in prior litigation on the plaintiff’s Title IX discrimination claim), aff’d,
721 F. App’x 5 (2d Cir. 2017).

III. Conclusion

For the foregoing reasons, Defendant’s Motion To Dismiss is granted. The Third
Amended Complaint is dismissed in its entirety, with prejudice, as amendment would be futile.
See McGriff'v. Keyser, No. 17-CV-8619, 2019 WL 1417126, at *6 (S.D.N.Y. Mar. 29, 2019)
(dismissing with prejudice claim where the issue was precluded by collateral estoppel); Wend v.
BondFactor Co. LLC, Nos. 16-CV-7751, 16-CV-8091, 2017 WL 3309733, at *7 (S.D.N.Y. Aug.
2,2017) (dismissing with prejudice claim precluded by res judicata); see also Lastra v. Barnes &
Noble Bookstore, No. 11-CV-2173,2012 WL 12876, at *9 (S.D.N.Y. Jan. 3, 2012) (stating that
even pro se plaintiffs are not entitled to file an amended complaint if the complaint “contains
substantive problems such that an amended pleading would be futile”), aff’d, 523 F. App’x 32

(2d Cir. 2013).

The Clerk of the Court is respectfully directed to terminate the pending Motion, (Dkt. No.

36), to mail a copy of this Order to Plaintiff, and to close this case.

SO ORDERED.
DATED: June 0|5 , 2019 %
White Plains, New York \

D STATES DISTRICT JUDGE
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