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Plaintiff,

-against-

17-cv-6040 (NSR)
SHERIFF CARL E. DUBOIS, OFFICER D.K. OPINION & ORDER
DEWITT, Shield No. 144, DR. SODEN of Correct
Care Solutions, DR. PRICE of Correct Care
Solutions, ARAMARK CORRECTIONAL
SERVICE, LLC, individually and in their official
capacities

' Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Lazaro Salgado, an inmate currently housed at the Groveland Correctional
Facility, commenced this pro se action on August 8, 2017 against Defendants Sheriff Carl
DuBois and Officer D.K. Dewitt of the Orange County Sheriff’s Office (“County Defendants™),
Dr. Soden and Dr. Price who were employed by Correct Care Solutions (“CCS”) to provide
medical services at the Orange County Correctional Facility (“OCCF”), and Aramark
Correctional Services, LLC (“Aramark™), (collectively referred to as “Defendants™), asserting
multiple claims pursuant to 42 U.S.C. §1983.! (ECF No. 2.) Plaintiff filed an amended
complaint on October 24, 2017. (ECF No. 7.) On January 26, 2018, Plaintiff filed a second
amended complaint (“SAC”) asserting violations of his Eighth Amendment rights under 42
U.S.C. §1983. (ECF No. 16.) The SAC is the operative compliant.

Reading the SAC liberally, Plaintiff attempts to assert claims under the Eighth

Amendment for the following: (a) unsanitary, inadequate and unhealthy meals against Aramark;

! Attached to Plaintiff’s initial complaint are two grievances, Grievance Nos. 2016-7226 and 2016-7205.
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(b) inadequate medical care against Dr. Pricel@an&oden, and presumably COs) deliberate
indifference to Plaintiff's nutritional and medical needs and retalia@soa result oPlaintiff
filing prison grievanceagainst Sheriff DBois; and(d) tampering with Plaintiff sneals and
retaliation as a result of Plaintiff filingrison grievanceagainst Defendant Dewitt Presently
before the Courare Defendantsmotiors to dismisspursuant to Federal Rules of Civil
Procedure&g12(b)(6) for failure to state @lausibleclaim. (ECF Ncs. 33, 40 and 48.For the
following reasons, Defendants’ motioaske GRANTED in part and DENIED in part.
BACKGROUND

For the purpose of this motion, the allegations inSAE€ are deemed true and are given
every favorable inference

Plaintiff alleges thahe was an inmate at OC@R March 15, 2016 (SAC p. 4.) While
at OCCE, Plaintiff received medical care from Mrice andr. Soden, employees of CCS, who
provided medical care to inmatedfaat facility. (1d. 1). Dr. Soden and Dr. Prigadaced
Plaintiff on acardiac vascular diet meal which contained insufficient calories and lacked
vitamins and nutrients to maintain his physical and mental he@dth). The medically imposed
dietexacerbated Plaintiff’'s mental illness, resulted in him losiogroximately fifty pounds, and
caused him to suffer pain, nausea, vomiting, diarrhea, migrainespastinal distres (d.)
Plaintiff was taken off theardiac vascular di@n August 12, 2016.1d. 7).

Plaintiff alleges tatfrom March 15, 2016 to August 12, 201@/hile he was incarcerated
at OCCF Aramark provided meals to the correctional faciityichwereunhealthy, lacked
nutrient value, and were unsanitarg.  2). The meals, incldingthe diet meal&\ramark

served to Plaintiffconsisted of decayed breatflatved’ beans, and uncooked beef and chicken,

2The Court notes that Plaintiff does not assert any claims against GZangéy.
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which were either pink or rednd smelledotten. (d.) Additionally, Aramark served hisalads
that contained insects and served mealfestered trays filled with bacteria particles from
brownish rusted water.Id.) Plaintiff attributes hisveight loss, pain and sufferingausea,
vomiting, diarrhea, migraines, emotional distresx] exacerbateaiental illnesgo Aramark’s
inadequate mealand he continues to suffer from those conditions to presentidayy3()

Plaintiff alleges thatrom March 15, 2016 to August 2016, Defendaetvitt tampered
with his meals.(Id. { 4.) Dewitt purportedly contaminated his meals by pladaglily fluids,
waste, soaps, metal pins, staples and powdery substances in hiddop&e¢ause of the
inadequate and contaminated foBthintiff went ona hunger strike to protest his situation,
Dewitt’'s misconduct.(Id. § 5.) During his hunger strikBewitt madebets with unspecified
correctional officer®nwhen Plaintiff would start eating agaiid.)

Lastly, Plaintiff alleges he filed his grievances wiheriff Carl DuBois concerning
Aramark mealsvherein he complained about the lack of sufficient calories, vitaminstional
value,andthe absence cfanitary conditions.Id. 1 6.) Plaintiff alsofiled written grievances
regarding Dewitt’'s tampering withis mealsand the alleged inadequate medical care provided
by Defendants Soden, Price, and CClg.) (Despite his grievanceBJaintiff alleges thaSheriff
DuBois disregardedI&intiff's complants and denied the grievances on the metds. (

CountyDefendants attached the grievances Plaintiff referred to in the SA&ance
Nos. 2016-7205, 2016-7205, 2016-7289, and 2016-7291, which were filed by Plaintiff while he
was housed at OCOFom March 15, 2016 to September 29, 2016, to their memorandum of law

in support of their motion to dismids(Lagitch Decl.Ex. B, ECF. No. 34.) Grievance No.

3The Court may consider these grievances at the motion to disetsshetcause Plaintiff referenced the grievances
in his SAC.Chambers v. Time Warner, In282 F.3d 147, 152 (2d Cir. 2002) (holding that a complaint is deemed
to include any document incorporated by reference).
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2016-7205 was submitted on July 23, 2016 and received on July 29, RO & Grievance

No. 2016-7205Plaintiff complairedthat hismealswereinadequate, the portiomgeresmall
(“trying to starve us”), and that he was served red beans “out of a can” againH€ also
suggestdthe meal was not properly prepargttd.) Nowhere in the geivance @l Plaintiff

allege that the food was tampered with.response to the grievandbe document indicates that
Plaintiff wasplaced on a dietic meal and was to inform the staff whether the heestceives
arein compliance withthe correct “cardiadiet.” (Id.)

Grievance No. 2016-7226 wasbmittedon August 6, 2016 and received August 8,
2016. (d.) Plaintiff statel thatas of August 5, 2016 was goingn a hunger strike due to his
prior grievancesoncerning the mess halflld.) In the grievancehewrotethat Officer Dewitt
refused to log the fact that he was going on a hunger stii#e. He further elaboratethat his
hunger strike steedfrom his prior grievances about the mess laaitithat grcumstancefad
worsened (Id.) In theresolution section of the documeRtaintiff withdrew his complaint that
he was taken off the cardidet. (d.)

Plaintiff filed two grievances2016-7289 and 2016-7291, on September 27, 2016 which
were received on September 28, 20i6Grievance N02016-7289Plaintiff allegel thatCCS
failed to provide him adequate medical services, were negligent in the past, aaldhiiorto
make a court appearance deshitecomplaintsthat he felt weak(Id.) Additionally, Plaintiff
notedthat he fellwhich caused him to suffer migraines, hurt his right kieseltingin swelling,
and was denied an X-ray when requested.) (Lastly, Plaintiff statd that his Boost nutritional
drink was taken away and that Wents itreturned (Id.) Plaintiff’'s grievance was denied on the

merits.



In Grievance N02016-7291Plaintiff statel that he went on a hunger beginning on
August 5, 2016 due to food issudde alleged that he wadeingstarveddue to thesmall
portions being serveand“food [is] always missing from trays.(ld.) When a bologna and
cheese sandwich is served, only one slice of meat and cheese is proldebh régponse to
Plaintiff's complaint,according to the documersigveratrays were pulled randomly during a
one-week period and weighedirays that did not meet thequiredor proper weight were

adjusted.Thefood portions provided met or exceeded that which was required to be provided.

STANDARD OF REVIEW
l. Rule 12(b)(6)

To survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12¢b)(6)
failure to state a claim upon which relief can be granted, a complaint mustarislufficient
factual matter, accepted as true'dtate a clan to relief that is plausible on its facé.Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. TwombJy650 U.S. 554, 570
(2007)). “A claim has facial plausibility when the plaintiff pleads factual content that aliiogvs
courtto draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556).

“When there are wejpleaded factual allegations [in the complaint], a court should
assume their veracity and then detemnivhether they plausibly give rise to an entitlement to
relief.” Igbal, 556 U.S. at 679The court must “take all weplead factual allegations as true,
and all reasonable inferences are drawn and viewed in a light most favorable to the
plaintiff.” Leeds v. Meltz85 F.3d 51, 53 (2dCir. 1996). However, the presumption of truth

does not extend to “legal conclusions, and threadbare recitals of the elentbatsafse of



action.” Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quotilagpal, 556 U.S. 662) (internal
guotation marks omitted). A plaintiff must provide “more than labels and conclusions” to show
he is entitled to reliefTwombly 550 U.S. at 555.

On the other hand, Courts are requireddsess pro seplaintiff’'s complaints “liberally
and interpret [it] to raise the strongest arguments thajgpest[s]. Sykes v. Bank of An7.23
F.3d 399, 403 (2d Cir. 2013nfernal quotation marks omittedin his SAG the Plaintiff
references the grievances he filed regarding theéequacyf the meal$e receivecnd
Dewitt’s alleged tampering with his food. However, he does not specify theafateose
grievances or their outcome. While ordinarily the Court may not consider exxbitssic to
the SAC without converting the motion to dismiss to a motion for summary judgment, the Court
may andwill consider the grievance forms that the County Defendants submitted dsredtdas
to their motion to dismiss because Plaintiff had actual notitleesk grievance formeelied on
them in framing his claimand referenced thdocuments in hiSAC. In re Bank of AmAIG
Disclosure Sed.itig., 980 F. Supp. 2d 564, 570 (S.D.N.Y. 20{@)ing Chambers v. Time
Warner, Inc., 282 F.3d 147, 153 (2d. Cir. 2002))T]he Court may consider documents
thatarereferenced in the complaint, documents that the plaintiffs relied on in bringtrepnd
thatareeither in the plaintiffspossession or that the plaintiffs knew of when bringing suit, or
matters of which judicial notice madetaken.”).

I. 42 U.S.C.A. 81983

Pursuant to 42 U.S.C.A. 81983 (“§19&8 “Section 1983")in relevant part:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory, subjects or causes to be subjected, anyotitize

the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunitiescgged by the Constitution and laws, shall

be liable to the party injured in any action at law, suit in equity, or other proper
proceeding for redress.
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Although 81983 “is not itself a source of substantive rights, it is a method for vindicadieaf
rights elsewhere conferred by those parts of the United States Constitution aabsfadetes
that it describes.’Baker v. McCollan443 U.S. 137, 144 n.3 (1979gePatterson v. County of
Oneida 375 F.3d 206, 225 (2d Cir. 2004).

To state a claim und& 1983, a plaintiff must allege “(1) the challenged conduct was
attributable to a person who was acting under color of state law and (2) the conduetidéer
plaintiff of a right guaranteed by the U.S. Constitutio@astilla v. City of New YorkNo. 09-
CV-5446(SHS), 2013 WL 1803896, at *2 (S.D.N.Y. Apr. 25, 20%8&Cornejo v. Bell 592
F.3d 121, 127 (2d Cir. 2010Quinn v. Nassau Cty. Police Dep’33 F. Supp. 2d 347, 354
(E.D.N.Y. 1999) (Section 1983 “furnishes a cause of action for the violation of fedgrisl ri
created by the Constitution.”). Additionally, “[i]n this Circuit personal involeatof
defendants in the alleged constitutional deprivations is a prerequisite to @hod\damages
under § 1983."Feingold v. New York366 F.3d 138, 159 (2d Cir. 200#rovost v. City of
Newburgh 262 F.3d 146, 154 (2d Cir. 200McKinnon v. Pattersarb68 F.2d 930, 934 (2d Cir.
1977).

Generally, he U.S. Constitution regulates only governmaénbnductnot the conduct of
private parties Flagg v. Yonkers Sav. & Loan Ass396 F.3d 178, 186 (2d. Cir. 2005).
Therefore, a litigant claiming that his constitutional rights have been vidigtadrivde entity
mustdemonstratéhatthe defendant was acting under the color of I&abrikant v. French691
F.3d 193, 206 (2d. Cir. 2012). The conduct pfigate entity isleemedattributable to the state
when:“(1) the entity acts pursuant to the ‘coercive power’ of the state or is ‘cenfrbi} the
state (‘the compulsion test’); (2) when the state provides ‘significant eagement’ to the

entity, the entity is a ‘willful participant in joint activity with the [s]tate,” or the gfgifunctions



are ‘entwined’ with state policies (‘the joint action test’ or ‘close nexugiest{3) when the
entity ‘has been delegated a public function by the [s]tate,’ (‘the public tumietst’).” Sybalski
v. Indep.Grp. Home Living Program, Inc546 F.3d 255, 257 (2d. Cir. 2008) (quoting
Brentwood Acad. v. Tenn. Secondary Sch. Ath. A&3a U.S. 288, 296 (2001)) (citations and
internal quotation marks omitted)).

1. Monell Claim

A municipality may be sued under 42 U.S.C. § 1983 only “when execution of [the]

government’s policy or custom . . . inflicts the injuryMonell v. Dep’t of Soc. Serv. of the City
of N.Y,, 436 U.S. 658, 694 (1978puch a claim is commonly referred to ddanellclaim. A
Monell claim against a municipal entity must “show that¢hallenged acts were performed
pursuant to a municipal policy or custdmPatterson v. County of Oneidar5 F.3d 206, 226
(2d Cir. 2004). Courts in this Circuit applyvao-prongtest for 81983 claims brought against a
municipal entity. Vippolis v. Vilage of Haverstraw768 F.2d 40, 44 (2d Cir. 1985kirst, the
plaintiff must “prove the existence of a municipal policy or custom in order to draivhie
municipality took some action that caugttke plaintiff's] injuries beyond merely employing the
misbehaving officer.”ld. (internal citation omitted) Second, the plaintiff must establish a
“ ‘direct causal link between a municipal policy or custom and the alleged caostiut
deprivation.” Hayes v. County of SullivaB53 F. Supp. 2d 400, 439 (S.D.N.Y. 2012) (quoting
City of Canton v. Harris489 U.S. 378, 385 (1989))[T]he simple recitation that there was a
failure to train municipal employees does not suffice to allege that a municgbaicar policy
caused thelaintiff's injury.” Dwares v. City of New York85 F.2d 94, 100 (2d Cir. 1993ge
alsoDauvis v. City of New YorlNo. 07€CV-1395(RPP), 2008 WL 2511734, at *6 (S.D.N.Y. June

19, 2008) (holding that “conclusory allegations that a municipality failed to train and/iseper



its employees” are insufficient to stat®lanell claim absent supporting factual allegation&).
municipalitymaynot be held liable under 81983 onespondeat superiaheorysolelybecause
the nunicipality employs a tortfeasoonell v. Dep’t of Soc. Serv. of the City of NA36 U.S.
658, 692 (1978).

A municipality may be liable if its “policy or custom, whether made by its lawmakers o
by those whose edicts or acts may fairly be said to represent official,poflots the injury.”
Id. at694. Hence, both official and unofficial policies may s#ffor establishingylonell
liability. For an unofficial policy or custom to inviMonell liability, the practice, custom or
usage must be so widespread and so persistent that it has the forceSefdaawro v. City of
New York 39 F. Supp. 2d 351, 366 (S.D.N.Y. 199@)/d on other grounds219 F.3d 202 (2d
Cir. 2000).

V. Eighth Amendment

The Eighth Amendment guarantees freedom from “cruel and unusual punishment.” U.S.
Const. amend. VIII. Essentially, the Eighth Amendment prohibits states from depriving
prisoners of their “basic human needs—e.g., food, clothing, shelter, medicahdasasonable
safety.” Helling v. McKinney509 U.S. 25, 32 (1993) (quotieShaney v. Winneba@iy.
Dept of Soc.Serv, 489 U.S. 189, 199 — 200 (2d. Cir. 1993)). In prisons, inmates have the right
to be free from conditions of confinement that impose an excessive risk to inm#ieohea
safety. Farmer v. Brennan511 U.S. 825, 837 (1994). Toepld a successful Eighth Amendment
claim, an inmate must demonstrate thattli) challenged condition is objectively serious, and
(2) the official responsible acted with deliberate indifference his health oy safélison v.
Seiter 501 U.S. 294, 303 (19919mith v. Carpente316 F.3d 178, 183 — 84 (2d Cir. 2003);

Phelps v. Kapnolgs308 F.3d. 180, 185 — 86 (2d. Cir. 2002). The inquiry into deliberate



indifference looks at whether an official knows of and disregards an exceskit@ an inmate’s
hedth or safety. Farmer, 511 U.S. at 838.

To establish that a medical condition was “sufficiently serious” a plaintift allege “a
condition of urgency, one that may produce death, degeneration, or extremeGuka.V.

Med., Dep’t of Corr. & Cmty. SupervisioNo. 17CV-0866(ER), 2018 WL 2041388, at *3
(S.D.N.Y. Apr. 30, 2018).There are various relevant factors that the court may consider when
deciding whether a medical condition is “sufficiently serious,” including chrand substantial
pain orthepresence of a medical condition that significantly affects an individuailys d

activities. Id. However, an actual physical injury is not necessary to claim inadequate medical
care.Smith 316 F.3dat 188. Rather, a sustainable inadequate medical care claim can be based
on exposure of “an inmate to an unreasonable risk of future hadnRonetheless, as the
Supreme Court noted, a prison official’s duty is only to provide reasonableFzmaer, 511

U.S. at 834.

“Medical malpractice does nase to the level of a constitutional violation unless the
malpractice involves culpable recklessnesan act or a failure to act by [a] prison doctor that
evinces a conscious disregard of a substantial risk of serious hafii.7. Curcione 657 F.3d
116, 123 (2d Cir. 2011) (quotir@hance v. Armstrond43 F.3d 698, 703 (2d Cir. 1998))
(internal quotation omittedsee alsdestelle v. Gamble429 U.S. 97, 105 — 06 (1976) (noting
that an inadvertent failure to provide adequate medical care cannot be said tatedasti
unnecessary and wanton infliction of pain or to be repugnant to the conscience of mankind”);
Smith 316 F.3dat 184 (“Because the Eighth Amendment is not a vehicle for bringing medical

malpractice claims, nor a substitute for state tort law, not every lapse in pridaraheare will
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rise to the level of a constitutional violatityn Hathaway v. Coughlim@9 F.3d 550, 553 (2d Cir.
1996) (observing that “negligent malpractice do[es] not state a claim oédaélindifference”)

In the context of food, the “Eighth Amendment requires ‘nutritionally adequate food that
is prepared and served under conditions which do not present an immediate danger to the health
and welt being of the inmates who consume’itWilley v. Kirkpatrick 801 F.3d 51, 69 (2d.

Cir. 2015) (quotindrobles v. Coughlin725 F.2d 12, 15 (2d Cir. 1983)€ curiam)). However,
“assuming a diet’s nutritionald@quacy, prison officials have the discretion to control its
contents."Word v. Crocel169 F. Supp. 2d 219, 226 (S.D.N.Y. 2001). Prisoners are not entitled
“every amenity which one might find desirabl®bbles 725 F.2d at 12 (quoting/olfish v. Levi
573 F.2d 118, 125 (2d Cir. 1978vd on other grounds sub ngm

V. Exhaustion of Remedies

Under the Prison Litigation Reform Act of 1995 (* PLRA"), inmates cannot bring any
suit relating to prison conditions “until such administrative remedies as alabivare
exhausted.” 42 U.S.C. § 1997e(a). This exhaustion requiréapplies to all inmate suits about
prison life, whether they involve general circumstances or particulswags.” Porter v. Nussle
534 U.S. 516, 532 (2002). Inmates must properhaast administrative remedies by “using all
steps that the agency holds out, and doing so properly (so that the agency addresses the iss
the merits). Woodford v. Ngp548 U.S. 81, 90 (2006¢ihphasis omittedjguotingPozo v.
McCaughtry 286 F.3d 1022, 1024 (7th Cir. 2008)jternal quotation mark omitted)t is each
prison’ s requirements, and not the PLRA, that define proper exhaustion, and so, when
undertaking the exhaustion inquiry, courts must “look at the state prison procedures and the
prisoner’s grievance to determine whether the prisoner has complied with tbosdyses.”

Espinal v. Goord558 F.3d 119, 124 (2d Cir. 2009. plaintiff must invoke all available

11



administrative mechanisms, including appedlsough the highest levebf each claim.”
Varela v. Demmom91 F. Supp. 2d 442, 447 (S.D.N.Y 2007¢joz v. New York339 F. Supp.
2d 505, 514 (S.D.N.Y. 2004).

An inmate under the custody of DOCCS must follow the three-step prestesdished in
the Inmate Grievance Programi@P”). N.Y. Comp. Codes R. & Regs. tit. 7, § 70155¢st, the
inmate files a complaint to the Inmate Grievance Review Committee (“IGR@ YhahGRC
issues a decision regarding the grievance. § 701.5(b). The inmate may then appeisidine dec
to the superintendent by completing the appeal section of the IGRC response form. &§.701.5(
Finally, the inmate may appeal the superintendent’s decisitie tGentral Office Review
Committee (CORC’) by submitting the appropriate form to the grievance clerk within seven
calendar days of the superintendent’ s response. 8§ 701.5(d).

An inmate may be excused from fully complying with the PLRA requirement of
exhaustion under several circumstances. Inmates have been excused fromusteoaxha
requirement when the administrative procedure operates as a simple deadtbrafficers
unable or consistently unwilling to provide any relief to aggrieved inm&ess v. Blake136 S.

Ct. 1850, 1859 (2016)An administrative scheme might be unclear or so “opaque that it
becomes, practically speaking, incapable of use—i.e., some mechanism exisvid netdief,

but no ordinary prisoner can navigate itd. at 1853 — 54.Similarly, administrative remedies

have been deemed unavailable when a defendant’s behavior, through machination,
misrepresentation, or intimidation, prevents the inmate from asserting hgssuigldr the given
proceduresld. at 1860.Acceptance of an administrative decision of an inmate’s grievances has
been deemed to constitute a failure to exhasWillis v. County of OrangeéNo. 17CV-

4805(VB), 2018 WL 3038497, at *5 (S.D.N.Y. June 19, 2018) (“By indicating his acceptance,

12



plaintiff did not appeal the grievance appeal decision to the Citizen’s Policy and Complaint
Review Council, as required to exhaust administrative remedies at OCJ.").
DISCUSSION

l. Claims against Defendant DuBois

As previously discussed,is well settledn “this Circuit[that] personal involvement of
defendants in the alleged constitutional deprivations is a prerequisite to mhod\damages
under 8§ 1983. Feingold v. New YorK366 F.3d 138, 159 (2d Cir. 20Q0#rovost v. City of
Newburgh 262 F.3d 146, 154 (2d Cir. 200McKinnon v. Pattersarb68 F.2d 930, 934 (2d Cir.
1977). Personal involvemergquires'direct participation, or failure to remedy the alleged
wrong after learning of it, or creation of a policy or custom under which uncorwstdalti
practices occurred, or gross negligence in managing subordin8lask v. Coughlin76 F.3d
72, 74 (2d Cir. 1996)In his SAC, Plaintiff fails to allege any personal involvement on the part
of Sheriff DuBoissufficient to impose liability At best,Plaintiff allegeghatDefendant DuBois
disregarded his complaints, presumably about the inadequate foodsraed kiis grievances on
the merits Such conduct, even if taken as true, does not amount to personal involvAment.
denial of an inmate’s grievance by a prison official is insufficient to estapkrsonal
involvement. SeeManley v. MazzugaNo. 01CV-5178, 2007 WL 162476 at *10 (S.DNY Jan.
19, 2007) ¢iting Foreman v. GoordNo. 02€CV-7089, 2004 WL 1886928, at *7 (S.D.N.Y. Aug.
23, 2004)).

The Second Circuit has suggested that those who play an “adjudicating role
concerning a grievance cannot insulabemselves from “responsibility for allowing the
continuation of the allegedly unlawful policieddcKenna v. Wright386 F.3d. 432, 437

(2d. Cir. 2004). But here, tlggievance submitted suggest that prison officials addressed

13



each of Plaintiff'sgrievances. Although Plaintiff may have not agreed with these officials’
decisions, there is no suggestion Sheriff DuBois disregarded his griev&intaiy,

Plaintiff alleges that Sheriff DuBois was deliberately indifferent to his heedthigms
related to thanadequatdood he received. However, beyond pleading the conclusory
allegation that Sheriff DuBoigliscarded. . . and/or prematurely [ ] decided on the merits”
(SAC 1 6.) Plaintiff does not allege any personal invatwentby Defendant DuBoig

issues with his medical care lus receipt of inadequate foodlt is well settled in this
Circuit that ‘personal involvement of defendants in alleged constitutional deprivegtians
prerequisite to an award of damages under 81988right v. Smith21 F.3d 496, 501 (2d.
Cir. 1994). For this reason, his deliberate indifference claim against Sheriff Duéitss f
andPlaintiff's claim as against Sheriff Bois must be dismissddr lack of personal

involvement.

Il. Monell claims

To the extent Plaintiff seeks to asseManell claim, that claim is also dismissed
Generally, merely asserting the absence of factual allegations in support,amatinicipal
entity has a custom or polidhatdeniesaplaintiff a constitutional righis insufficientto
establish glausible claim.SeeBatista v. Rodriguez702 F.2d 393, 397, 392d Cir. 1983).
“[G]overnment officials angbrivateactorsdeemed to be engaged in state action are not entitled
to the protections dflonell and local governments are not entitled to qualified immunity.”
Herrera v. Santa Fe Pub. S¢d1 F. Supp. 3d 1027, 1099 (®.M. 2014)(citing Leatherman v.
Tarrant Cty. Narcotics Intelligence & Coordination Urbi)7 U.S. 163, 165 — 67 (1993}lere,

no allegations in the SAC suggest that a municipal entity had a custom or polidggheaéed

14



Plaintiff of his Eighth Amendment, or any other, constitutional righiitserefore Plaintiff’s
SAC does not state a facially plausible claim Fonell liability against any municipality

1. Exhaustion

Defendants assert that Plaintiff &6 must be dismissed because Plaintiff failed to
exhaust his administrative remedies.

In the SAC Plaintiff notes that he filed “writtegrievances (SAC { 6) Specifically,
Plaintiff's July 23, 2016 grievance involved complaints about meal portion size and lack of
variety in meals. That grievance was accepted. Plaintiff’'s August 6,(2@@nce concerned
Defendant Deitt’s failure to log Plaintiff's hunger strike and was withdrawn. Plaintiff's
September 27, 2016 grievances, both denied on the merits, alleged that CCS failed to provide
him with adequate medical services and also reiteratedoth@iservings continued to be too
small.

A. Claims against CCS, Dr.Soden and Dr. Price

If a grievance, the first level of review, is denied, an inmate may seekl &pplea prison
superintendent and then, if necessary, may appeal the superintendent’s dedigQORT
Crenshaw v. Sye®86 F. Supp. 2d 234, 236 (W.D.N.Y. 2010). “In general, it is only upon
completion of all three levels of review that a prisoner may seek relief in federa
under 8§ 1983.”ld.; see Reynoso v. Swez2§8 F. App’x660, 664 (2d Cir. 200{holding that
an inmate failed to exhaust a claim when he filed a grievance but failed to purspeai). ap
Because the only grievance plausibly concerning CCS, Dr. Soden, Pri¢&was denied and

Plaintiff does not allege th&e filed an appear any other grievances relating to Defendants

15



CCS, Dr. Soden, or Dr. Prichis claims against those Defendants are not exhausted and are
dismissed'

B. Claims againstAramark

Plaintiff's grievance about inadequate portion sizes and lack of variety in fad wa
accepted.That grievance did not raise any sanitary issues relating to the foodfetertte to
Plaintiff's pro sestatus, the Court considers Plaintiff's allegatioms@inding meal adequacy to
be sufficiently related to the question of whether the meals are sanitarytifffiamexhausted
his claimsagainstAramarkabout theadequacyf the meals.

C. Claims against Devitt

While Plaintiff alleges Dewitt tampered with his food, he does not allege, and the
grievances do not show, that he exhausted this claim. The only mention of DefendéninDew
Plaintiff's grievancess in his August 8, 2016 grievance, which was withdrawtaintiff
complained that Defendant Dewitt failed to enter his hunger strike into a log. veliQulas
incident in no way suggests that Defendant Dieampered with Plaintiff's food. At most, it
indicates that Defendant ét failed to follow procelure. Even if the Court were to consider a
withdrawn grievance to have satisfied the requirement of exhaustion, thaissaegrievance

was unrelated to Plaintiff's allegation in this case that DefendanitCtampered with his food.

4 Even if Plaintiff had exhausted his claims against these Defentientsi|l would fail to state a facially plausible
claim against them for inadaate medical care. To state a §1983 claim for inadequate medical care under the
Eighth Amendment, a plaintiff must allege facts showing that correoffimials were deliberately indifferent to the
plaintiff's serious medical conditioiseeEstelle v. Gmble 429 U.S. 97, 104 (6 (1976). For there to be deliberate
indifference, there must be'sufficiently serious” condition that “could result in further sigrsfitt injury or the
unnecessary and wanton infliction of paarid the defendant must have acted with deliberate indifference. Here,
Plaintiff alleges that Dr. Soden and Dr. Price “knowingly imposed aimtiff a cardiac vascular diet meal” and
that those Defendants “were well aware of Aramark Correctional Sgrdied meals being unhealthy, under
nutrient value, and unsanitary(SAC 1 1.) The allegations that these Defendants are conclusoryndtésrom
the SAC, or common send®w the doctors would know details about the condition of the dc@Plaintiff was
served. Unlike with Defendant Aramark, there are no allegations anithgat the grievances incorporated by
reference to indicate that the doctors or CCS sold, provided, or assembled dodat Plaintiff. Plaintiff's
allegations amourto accusing the doctors of prescribing a course of treatment, and the narprastribing a
course of treatmentogs not amount to a constitutional violation.
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SeeMagassouba v. Crosslo. 08CV-4560(RJH)(HBP), 2010 WL 1047662, at *8, 12 (Mar. 1,
2010) (holding that a plaintiff failed to exhaust some of his claims because, whikdhe f
grievances, those grievances were not related to those cldiims)urpose of the exhaustion
requirement is tallow “corrections officials time and opportunity to address complaints
internally before allowing the initiation of a federal casRJigiero v. County of Orangé67
F.3d 170, 178 (2d Cir. 2006) (quotiRgrter v. Nussle534 U.S. 516, 516 — 17 (2002nternal
guotation mark omitted)Plaintiff did not file a grievance about or related to Defendant Dewitt’s
alleged tampering with his food which means ti@therDefendant Dewitt nor his supervisors
had the opportunity to address the issue, defeating the purpose of exhaustion. Accordingly
Plaintiff has failed to exhaust his claims against DefendanitDe

IV. Plaintiff's 8§ 1983 claims against Defendant Aramark

A. Acting Under Color of State Law

An outstanding threshold question is whethprivate contractor-such aDefendant
Aramark— can be deemed to be a state actor fopthposes of 81983Generally, private
entities are not subjettt §1983. SeeJones v. Nat Commén & Surveillance Networkgl09 F.
Supp. 2d 456, 471 (S.D.N.Y. 2006pefendant Aramark provides food services to the prison.

Plaintiff does noaffirmatively assert thahramark is a state actoHowever,it is clear
from the allegationthatDefendant Aramark was acting under the color of state Teaw.
determine whether Aramark acted under the color of state lagu#stion is whether
Aramark’s actions reflect state action under the “close nexus” and “public funesisii’ See
Sybalski v. Indepgsrp. Home Living Program, Ing546 F.3d 255 (2d Cir. 2014).

To meetthe burden under the “close nexus test,laantiff mustdemonstrat¢hat there is

a “sufficiently close nexus between the State and the challenged action of théeatgulity so
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that the action of the latter may be fairly treatethas of the State itself. Torres v. Aramark
Food & Commissary SeryNo. 14CV-7498(KMK), 2015 WL 9077472 (S.D.N.Y. Dec. 16,
2015) (quotingBlum v. Yaretskyl57 U.S. 991, 1004 (1982pccordMcWillis v. County of
Orange No. 17€V-4805, 2018 WL 3038497 (S.D.N.Y. June 19, 2018). Courts have likened
private food contractors to private physicians who are paid to préuidemates in state and
local facilitiesand who are considered state actd?agan v. Westchester Counyg. 12CV-
7669 (PAE)(JCF), 2014 WL 982874 *7 (S.D.NY. Mar. 12, 2014).Aramark’s “‘seemingly
private behavior’ can be treated as that of the state given that the cbdlstign, proper food
service, flows directly from the obligations of the government entity and is perfounder its
supervision.”ld. (quotingGerber v. Sweeneio. 02-CV-241, 2003 WL 1090187, at *1 (E.D.
Pa. Mar 7, 2003)).

Turning to the public function test,the exercise by a private entity of powers
traditionallyexclusivelyreservedo the [s]tate’ can constitute ‘stadetion’ ” Sybalski v. Indep.
Grp. Home Living Program, Inc546 F.3d 255 (2d Cir. 2014) (quotidgckson v. MetroEdison
Co, 419 U.S. 345, 352 (1974)Courts have directly ruled on this issue and Hedtl Aramark
by providing meals to inmategerforms a “public function” and therefore is a state actor.
Ackridge v. AramarlkCorr. Food Sery.No. 16CV-6301(KMK), 2018 WL 1626175, at *8
(S.D.N.Y. Mar. 30, 2018) (“[P]Jroviding food to inmates is a pubic functioi.6yres v.
AramarkFood & Commisary Serv, No. 14CV-7498(KMK), 2015 WL 9077472, at *6
(S.D.N.Y. Dec 16, 2015)concluding Aramark acted as the state’s culinary surrogate and
thereforewas a state actor undie public function test)Jubeh v. DartNo. 11-CV-3873, 2011

WL 6010267, at *1 (N.D. lll. Nov. 29, 2011McCullum v. City of PhiladelphjdNo. 98CV-
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5858, 1999 WL 493696, at {E.D. Pa. July 13, 1999)In this case, Aramark was acting under
the color of law under the close nexus test and the public function test.

B. Deprivation of a constitutional right

Plaintiff has alleged that because of the cardiac diet he was placed on, his eneals w
inadequatethey werenutritionally inferiorand caused him to loifty pounds in five months.
Plaintiff also claimghat, despte his complaintsAramarkdid not adequately address the
situation. Plaintiff allegesthat the inadequate diet was not simply an occasional problem, but
rather he was regularly given spoiled and improperly portioned fdbdissueis not that the
menuitems were inadvertenthacking in nutrition but that the cardiac diet consisted of
inadequately portioned food and that the food in general was unsanitary.

Giving Plaintiff every favorable inference, the allegatiaes to the level of &cially
plausibleEighth Amendment claimThe Eighth Amendment bars cruel and unusual punishment.
U.S. Const. amend. VIII“Although the Constitution does not requicemfortablé prison
conditions, the conditions of confinement may not ‘involve the wanton and unnecessary
infliction of pain.” ” Walker v. Schult717 F.3d 119, 125 (2d Cir. 201®hodes v.

Chapman452 U.S. 337, 347 (1981Here, Plaintiff alleges thahe food served in OCCB
inadequate both in quantity and quality, which is essentially a complaint about prisoroosndit
As discussed above, a plaintiff states a claim based on the conditions of confinemetitainde
Eighth Amendment when the plaintiff alleges that (1)daprivation the plaintiff experienced
was objectively “sufficiently serious that he was denied the minimal civilizedureeatlife’s
necessities,” and (2) the defendant, subjectively, acted with a “sufficerifable state of

mind. . .such as deliberate indifference to inmate health or saf@gston v. Coughlin249

F.3d 156, 164 (2d Cir. 2001prison officials may have a sufficiently culpable state of mind if
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they participate directly in the alleged deprivatimarned of the inmate’s compiaiand failed
to remedy it, created or allowed a policy that harmed the inmate, or werey gregsfient in
managing subordinatesd.

I. Sufficiently serious deprivation

The deprivation of adequate food alleged in th&€3&sufficient to satisfy the first
element. Under the Eighth Amendment, inmateati#led to ‘hutritionally adequate food that
is prepared and served under conditions which do not present an immediate danger to the health
and well being of the inmatevho consume it."'O’Keefe v. Goord77 F. App’x 42, 44 (2d Cir.
2003)(quotingRobles v. Coughlin25 F.2d 12, 14 (2d Cir. 1983)dr curian)). To amount to
an Eighth Amendment violation, any deprivation of food or nutrients must be enough tacreate
serious danger to theealth of the inmateButler v. HogueNo. 08CV-264(GLS)(DRH),2010
WL 4025886, at *3 (N.D.N.Y. Oct. 13, 201®ee Hotto v. Finney37 U.S. 678, 683 & 687
(1978) (holding that a diet of fewer than 1,000 calories per day would be “intoleralljocrue
weeks or months”)In Willey v. Kirkpatrick the Second Circuit held that an inmate’s allegations
that he wasoutinely servedtalebread and rotten cabbage as part of his restrictesvdret
sufficient to state a facially plausible claim under the Eighth Amendn&&it.F. 3d 51, 69 (2d
Cir. 2015). In reaching this holding, the court considered the plainii sestatus and the fact
that the plaintiff's allegations were about the meals he personally recéd.e@ihe Second
Circuit has addressed inadequate quantity of food arfiRheips v. Kapnolgseversed a district
court’s dismissal of a plaintiff's Eighth Aemdment claims. 308 F.3d 180, 187 (2d Cir. 2002).
The court held that the plaintiff's allegations were sufficient to stinaiva restricted diet was
nutritionally inadequate and that placing him on the diet for fourteen dayskelystti cause

serious larm. Id.
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Accepting the SAC as true, Defendant Aramark served inadequatelyportahed and
unsanitary meals which included rotting and insect-infested food. {SAL Plaintiff alleges
that because of the inadequate food served by Defendant Ardmddst over fifty pounds in
less than five months and experienced stomach pains, nausea, vomiting, diarrh@se migra
headaches, and emotional distresdd.f(3.) He also alleges that Defendant Aramark’s actions
exacerbated his mental illness and tiafiled grievances about the insufficient calories and lack
of sanitary conditions of the mealdd.( 3 & 6.) Similar to the plaintiff inwilley, Plaintiff is
pro seand his allegations about the sufficiency of the food were specific to hisenxgeeand
not merely about the meals in gener@ée Willey801 F. 3d at 69. &tenand infested foots
clearly an immediate danger to the health and wellbeing minaatedepending on that food for
survival. SeeWard v. GoorgdNo. 06CV-1429, 2009 WL 102928, at *7 (N.D.N.Y. Jan. 13,
2009)(noting thatan inmate’sallegaton that he was served rotten food may have been sufficient
to allege an Eighth Amendment violation if he named the appropriate defendants). Adgijtional
similar to the plaintiff inPhelpswhich involved a restricted diet of only two wegR$aintiff's
allegations thatéwas on autritionally inadequateestricted diefor over five monthsvas
sufficient to state &acially plausibleclaim. Basedon the face of the SAC, Defendant Aramark
failed to provide Plaintiff with adequate food served under sufficiently safe comsliti

il. Defendant Aramark had a sufficiently culpable state of mind

For the purposes of the motions to dismiss, the Court detesrthiat Plaintiff pled a
facially plausible claim thaAramark wassufficiently culpable in disregarding an excessive risk
to inmate health or safeby serving the inadequate mealBrawing all reasonable inferences in
favor of Plaintiffand construinghie pro sePlaintiff’'s SAC liberally Defendant Aramark, as the

food service provider who was “responsible for the food [the inmates] eat afaj¢hiey” and
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who sells the facility the food_égitch Decl.Ex. B) would have been aware that the food was
insufficient in quantity and tainted in quality and that these defects woglkelan excessive risk
to the health of the inmates.eeds v. Meltz85 F.3d 51, 53 (2d. Cir. 199@)oting that at the
motion todismiss stage, all reasonabiéerences are “drawn and viewed in a light most
favorable to the plaintiff’). Further, any determination that Defendant Akadidmot have the
sufficient culpable state of mind would be premature at this stage.Perez v. Westchester.Cty
Dept of Corr,, No. 05CV-8120(RMB), 2007 WL 1288579, at *4 (S.D.N.Y. Apr. 30, 2007)
(holding that the question of whether particular defendants actuallyatbatehallengetbod
service policy or allowed it to continue is a “question of fact that canndédided at [the
motion to dismiss] stage of the litigation”)

Thus, because Plaintiff states a facially plausible Eighth Amendment clainstagain

Defendant Aramark, Defendant Aramark’s motion to dismiss must be denied.

5> Defendant Aramark argues that Plaintiff's claims for injunctive and detolarrelief are moot because Plaintiff is
no longer incarcerated at OCCF. However, Plaintiff here is not seekingadenfasr injunctive relief. He seeks
punitive damages and damages for pain and suffering. (SAC“g@.h&)Second Circuit has held thgtrésonerts
claim fordeclaratoryandinjunctiverelief that attributes unconstitutional practices only to officials at a certain
correctional facility may benootafter theprisoneris transferred, although claims for compensatory@andtive
damages are not modte Murchison v. KeaneNo. 94CV-466(CSH),1996 WL 363086, at *3 (S.D.N.Yuly 1,
1996)(citing Beyah v. Coughlin789 F.2d 986, 988 (2d Cit986); see Williams v. Hessdlo. 16CV-
1343(GTS)(TWD), 2018 WL 1363759, at *9 (N.D.N.Y. Feb. 2, 2Qa8pwing the plaintiff's claims for
compensatory and punitive damages to proceed after the plaintiff waetragisrom the facility where the
allegations occurred and dismissing the plaintiff's claim for declarfidgment as moaot)
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CONCLUSION

For the foregoing reasons, Defendants’ motions to dismiss are decided as follows: The
motion to dismiss from Defendants Soden, Price, and CCS is GRANTED due to Plaintiff’s
failure to exhaust his claims; County Defendants’ motion is GRANTED due to Plaintiff’s failure
to exhaust his claims against Defendant Dewitt and Defendant DuBois’s lack of personal
involvement; and Defendant Aramark’s motion to dismiss is DENIED. Defendant Aramark is
directed to file an answer to the remaining claims no later than April 29, 2019. The parties are
further directed to submit and complete a case management plan on or before May 13, 2019.

The Court respectfully directs the Clerk to terminate the motions at ECF Nos. 33, 40 and 48 and
to remove Defendants Soden, Price, CCS, Dewitt and DeBois from the caption. The Clerk of the
Court is further directed to mail a copy of this Opinion at the Plaintiff’s address listed on the

docket and to show proof of service on the docket.

Dated: March %, 2019 SO ORDERED:
White Plains, New York ,

NELSON S, ROMAN
United States District Judge
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UNITED STATES DISTRICT COURT Rev. Jan. 2012
SOUTHERN DISTRICT OF NEW YORK

X
CIVIL CASE DISCOVERY PLAN
Plaintiff{(s), - AND SCHEDULING ORDER
- against -
Defendant(s). Cv (NSR)
X

This Civil Case Discovery Plan and Scheduling Order is adopted, after consultation with
counsel, pursuant to Fed. R. Civ. P. 16 and 26(f):

1.

All parties [consent] [do not consent] to conducting all further proceedings before
a Magistrate Judge, including motions and trial, pursuant to 28 U.S.C. § 636(c).
The parties are free to withhold consent without adverse substantive consequences.
(If all parties consent, the remaining paragraphs of this form need not be
completed.)

This case [is] [is not] to be tried to a jury.

Joinder of additional parties must be accomplished by

Amended pleadings may be filed until -

-2

Interrogatories shall be served no later than , and responses
thereto shall be served within thirty (30) days thereafter. The provisions of Local
Civil Rule 33.3 [shall] [shall not] apply to this case.

First request for production of documents, if any, shall be served no later than

Non-expert depositions shall be completed by

a. Unless counsel agree otherwise or the Court so orders, depositions shall not
be held until all parties have responded to any first requests for production
of documents.

b. Depositions shall proceed concurrently.

c. Whenever possible, unless counsel agree otherwise or the Court so orders,

non-party depositions shall follow party depositions.




9. Requests to Admit, if any, shall be served no later than

10.  Expert reports shall be served no later than

11.  Rebuttal expert reports shall be served no later than

12.  Expert depositions shall be completed by

13.  Additional provisions agreed upon by counsel are attached hereto and made a part
hereof.

14. ALL DISCOVERY SHALL BE COMPLETED BY

15.  Any motions shall be filed in accordance with the Court’s Individual Practices.

16.  This Civil Case Discovery Plan and Scheduling Order may not be changed without
leave of Court (or the assigned Magistrate Judge acting under a specific order of
reference).

17.  The Magistrate Judge assigned to this case is the Hon.

18.  If, after entry of this Order, the parties consent to trial before a Magistrate Judge,
the Magistrate Judge will schedule a date certain for trial and will, if necessary,
amend this Order consistent therewith.

19.  The next case management conference is scheduled for ,
at . (The Court will set this date at the initial conference.)

SO ORDERED.

Any further interrogatories, including expert interrogatories, shall be served no
later than

Dated: White Plains, New York

Nelson S. Roman, U.S. District Judge




