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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERTO SOTOQ

Plaintiff, No. 17-CV-7976(KMK)

V. OPINION & ORDER
MARIST COLLEGE et al,

Defendants

Appearances

Roberto Soto

Bronx, NY

Pro sePlaintiff

Dov KesselmaynEsq.
Seyfarth Shaw LLP

New York, NY

Counsel for Defendants
Lisa Louise SavadjigrEsq.
LeclaiRyan

Newark, NJ

Counsel for Defendants
KENNETH M. KARAS, District Judge:

Roberto Sotd“Plaintiff”) brings thispro se Ation asserting claims agairidarist
College (‘Marist’), Dennis Murray (“Murray”), David Yellen (*Yellen”), Lyn LePre (“Lef%),
Sue Lawrence (“Lawrence”), and Deborah Raines Colbert (“Colledilectively,
“Defendants”) for unlawful discrimination and retaliation der Title VII of the Civil Rights Act
of 1964 (“Title VII"), 42 U.S.C. 88 2000et seq.42 U.S.C. § 1981the Americans with
Disabilities Actof 1990(*ADA”) , 42 U.S.C. 88 12104t seq.the Age Discrimination in

Employment Act of 1967 (“ADEA”), 29 U.S.C. 88 62t seq. the Rehabilitation Act of 1973,
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29 U.S.C. 88 70%t seq. and the New YorktateHuman Rights Law (“NBHRL”), N.Y. Exec.
Law 8§ 296et seq (SeegenerallyAm. Compl. (Dkt. No. 2Y.) Before the Court is Defendants’
Motion To Dismisgursuant to Federal Rule of Civil Procedure 12(b)(6) (the “MotiorBee(
Not. of Mot. (Dkt. No. 32).) For the reasons to follow, the Motiogranted

I. Background

A. Factual Background

The following facts are drawn from Plaintiff’s Amended Complaint and sseraed true
for the purpose of deciding the instant Motion.

In September 20153°laintiff was hiredby Marist acollege that “receives federal
funding,” to teachfour courses over two semesters, with an approximate enroliment of 100
studentsach semeste(SeeAm. Compl. 10, 123 Plaintiff was hiredoy Defendant Lawrence
to fill a vacancy created by the departure of a tenured professor, and Laagsaced Plaintiff
that he would be “first in line” for a tenure-track appointmeid. &t 10) Plaintiff alleges that
he is “a handicapped Latino senior citizen,” while the professor he replacedmtas (d.)

The professor Plaintiff replaced had “resigned in protest following theruh$anissal of Raul
Barcelona, an experienced Hispanic professdd”’ at 11.) Upon being hiredpmestudents
told Plaintiff that they were not comfortable with the change “because a retate [was]
replacing the female professor, who was whitéd’) (These students “complain[ed] to the
Chair,” who then “changed the entire course focus,” despite having previously approved

Plaintiff's syllabus. id.)

! Because the Amended Complaint lacks consecutive pagination, the Court cites to the
ECFgenerated page numbers at the upper right corner of each page.
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As a professor at Marist, Plaintiff applied for an employee savings plan gad be
making contributions. Id. at 10.) However, Marist’s human resources department informed him
he was not eligible for the program, and he “lost several thousand fdpNeosth of employer
matching fundsas a result. I¢l. at 11)

During a semester break, DefendbePre asked Plaintiff to return to campus and
directed him to change the grades of two studehtshad complainedbout grades they
received in his class(ld. at 10.) Specifically,LePre wrote to Plaintiff, “I have had two students
today come in requesting a grade appeal from grades earned in your MDIA 10ITolass
frank, | fear that more are coming.ld() Plaintiff declined tachange the students’ gragdes
explaining that it “was not the right thing to do.fd.j The two students filed an appeabdahad
their grades raised by the deaid.)( Plaintiff asserts that this request “would never be asked of
a tenured professor.”ld)

While Plaintiff was employed at Marist, he observed that there “were @erplacks, or
Latinos[,] either in the student body or in [their] faculty rankdd.) ( Plaintiff characterized the
environment as “overwhelmingly white,” ahe “conveyedhis observation in one of [his]
media arts classés(ld.) Soon after, Plaintiff wascalledin” by LePreand told that he was
“being unprofessional,” and asked to stop because she “doesn’t likidi).” (

Toward the “end of the semester,” Plaintiff “became severely ill and had tagonder
emergency surgerytb remove his bladderld({ at 10, 12. Due to “health related
complications,” Plaintiff was unable to finish teaching the semedteat (0) He received a
letter dated April 15, 2016 from an unspecified source, advising him that “becaubadhe]
missed several weeks of classes which had to ba taler by others[,] [his] appointment would

not be extended.”ld.) Plaintiff alleges that “this explanation was pretextual,” and that he was



in fact terminated because of his age, handicap, and ethnic backgaodrzkcause he “engaged
in protected actity” by stating that the school lacked diversityd.}

B. Procedural History

After receiving a RighiTo-Sue Letter from the Equal Employment Opportunity
Commission (“EEOC”) on July 26, 2017, (Am. Compl. Blintiff filed hisinitial Complaint in
this Action on October 17, 2017, (Compl. (Dkt. No. 2)). On November 29, 2017, Plaintiff was
granted permission to proceed in forma pauperis. (Dkt. No. 5.)

On December 6, 2017, Chief Judge Colleen McMah@higf Judge McMahon”) issued
an Order directing Rintiff to file an Amended Complaint because his Complaaat failed to
state a claim. (Order (Dkt. No. 6)When Plaintiff failed to file an Amended Complaint, the
Action was dismissed on February 14, 2018. (Dkt. No. 7.) On February 26, 2018ffFilaihti
a letter asking that his case be reopened, (Dkt. No. 9), and on February 28, 2018, his request was
granted, and he was given 60 days to file an Amended Complaint, (Dkt. No. 10). After being
granted an extension, (Dkt. No. 12), Plaintiff filed a letter on May 4, 2018 that included two
pages of narrative relating to his claims, (Dkt. No. 13). On August 7, 2018, Plaliedifaf
complete Amended ComplaintSéeAm. Compl.)

On October 12, 2018, Defendants filed a Motion to Dismiss the Amended Complaint.
(Not. of Mot.; Defs.” Mem. of Law in Supp. of Mot. (“Defs.” Mem.”) (Dkt. No. 33p)aintiff
did not file a response, and on December 11, 2018, Defendants’ Motion was deemed fully
submitted. (Dkt. No. 39.) On December 12, 2018, Plaintiff filed a letter asking the Court to
“review and consider his case” but did not otherwise file a response to Defendarsi. Mot

(Dkt. No. 40.)



Il. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not needidatiual
allegations” to survive Blotion To Dismiss, “a plaintifi§ obligation to provide the grounds of
his entitlemento relief requires more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action will not dBé&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (alteration and quotation marks omitted). Indeed, Rule 8 of the Federal Rulak of C
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotation marks omitted). “Nor does a complaint
suffice if it tenders naked assertions devoid of further factual enhancengen{alteration and
guotation marks omitted). Instead, a complaint’s “[flactual allegations Ineushogh to raise a
right to relief above the speculative levellivombly 550 U.S. at 555. Although “once a claim
has been stated adequately, it may be supported by showing any set of fastsntamish the
allegations in the complaintid. at 563, and alaintiff must allege “only enough facts to state a
claim to relief that is plausible on its facg]” at 570, if a plaintiff has not “nudged [his or her]
claimsacross the line from conceivable to plausible, the[] complaint must be didrhissesee
also Igbal 556 U.S. at 679 (“Determining whether a complaint states a plausible clairigbr re
will . . .be a contexspecific task that requires the reviewing court to draw on its judicial
experience and common sense. But where thephedlded factgo not permit the court to infer
more than the mere possibility of misconduct, the complaint has alldgetdt has not

‘show[n]'—'that the pleader is entitled to relief.” (citation omitted) (second alteration in

original) (quoting Fed. R. Civ. P. 8(a)fR)id. at 678-79 (“Rule 8 marks a notable and generous



departure from the hypertechnical, cqueading regime of a prior era, but it does not unlock the
doors of discovery for a plaintiff armed with nothing more than conclusions.”).

In considering Deferahts’ Motions, the Court is required‘@ccept as true all of the
factual allegations contained in tfi€omplaint” Erickson v. Parduss51 U.S. 89, 94 (2007)
(per curiam)see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (same). And, the Court
must “draw[] all reasonable inferences in favor of the plaintib&niel v. T & M Prot. Res., Inc.
992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (citiogh v. Christie’s Int| PLC699 F.3d 141,
145 (2d Cir. 2012)) Where, as here, a plaintiff proceeds pro se, thaitGnust‘construe[] his
complaint] liberally and interpret[] [it] to raise the strongest argumeatgithsuggest[s].
Sykes v. Bank of Ap.23 F.3d 399, 403 (2d Cir. 2013) (pariam) (quotation marks omitth.
However, “the liberal treatment afforded to pro se litigants does not exempte gadysfrom
compliance with relevant rules of procedure and substantive B&ll’v. Jende]l980 F. Supp.
2d 555, 559 (S.D.N.Y. 2013) (quotation marks omitted).

Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must coitfine
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of judticial notice
may be taken.”Leonard F. v. Isr. Disc. Bank of N,Y99F.3d 99, 107 (2d Cir. 1999) (quotation
marks omitted). However, when the complaint is pro se, the Courtomsyder “materials
outside the complaint to the extent that they are consistent with the allegations imbthes ey’
Alsaifullah v. Furco No. 12€V-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug. 2, 2013)
(quotation marks omitted), including, “documents that a pro se litigant attache®fpbgstion

papers,’Agu v. Riea No. 09CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.N.Y. Dec. 15, 2010)



(italics omitted), and “documents that the plaintiff[] either possessed or kraw and upon
which [he or she] relied in bringing the suiRbthman v. Grego220 F.3d 81, 88 (2d Cir. 2000).
B. Analysis
Plaintiff claims that Defendaritsonduct violated Title VII, 42 U.S.C. § 1981, the ADA,
the ADEA, the Rehabilitation Act, and the NYSHRISeg generalhAm. Compl.) Defendants
argue that all Plaintiff's claims are insufficiently plecgegDefs.” Mem. 9-25.)

1. RaceDiscrimination Undeffitle VIl and NYSHRL 8 296

To state an employment discrimination claim under Title VII, a plaintiff must allegie tha
(1) he was a member of a protected class; (2) he was qualified for the positions&ehed an
adverse employment action; and (4) that action took place under circumstanugsigé/to an
inference of discriminatianSeeVega v. Hempstead Uniditee Sch. Dist 801 F.3d 72, 83 (2d
Cir. 2015)(citing McDonnell Douglas Corp. v. GreeAll U.S. 792, 802 (1973pee also
Nieblastove v.N.Y.C. Hous. Auth165 F. Supp. 3d 51, 65 (S.D.N.Y. 201§ame).“Because
New York courts require the same standard of proof for claims brought under [B§HRY. as
for those brought under Title VII, [the Court will] analyze these claimsndeia.” Leopold v.
Baccarat, Inc. 174 F.3d 261, 264 n.1 (2d Cir. 1998¢ealsoPucino v. Verizon Wireless
Commc'ns, Ing.618 F.3d 112, 117 n.2 (2d Cir. 2010) (“We review discriminatlanms
brought under the NYSHRL according to the same standards that we apply to Title VII
discrimination claims.”)

“Employment discriminatiomlaims need not contain specific facts establishing a prima
facie case of discrimination.See Drew v. Plaza Constr. Carp88 F. Supp. 2d 270, 275
(S.D.N.Y. 2010) (citation omitted). “Rather, an employment discrimination com rairst

include only ashort and plain statement of the claim that gives the defendant fair notice of what



the plaintiff’s claim is and the grounds upon which it rest&d” (alterations omittedjquoting
Swierkiewicz v. Sorema N,A34 U.S. 506, 512 (2002)). The Second Circuit has explained that
“what must be plausibly supported by facts alleged in the complaint is that ithtéfptaa
member of a protected class, was qualified, suffered an adverse employnoentaactinas at
least minimal support for the propositioratithe employer was motivated by discriminatory
intent.” Littlejohn v. City of New York’95 F.3d 297, 311 (2d Cir. 2015). “The facts required . . .
to be alleged in the complaint need not give plausible support to the ultimate questiothef whe
the adlerse employment action was attributable to discrimination,” but rather theceléege
“need only give plausible support to a minimal inference of discriminatory miotivatld.; see
also Vega801 F.3cat87 (“[A] plaintiff must allege that the employer took adverse action
against her at least in part for a discriminatory reason, and [Beerhay do so by alleging facts
that directly show discrimination or facts that indirectly show discriminatiogivgg rise to a
plausible inference of discrimination.”). Thus, to survive a motion to dismiss,raifplaged
“not plead a prima facie case of discriminatioBWierkiewicz534 U.S. at 515, but “must plead
enough facts to state a discrimination clamattis plausible on its faceRoman-Malone. City
of New YorkNo. 11CV-8560, 2013 WL 3835117, at *4 (S.D.N.Y. July 25, 20c&pation
omitted). Courts making the plausibility determinatiomustbe mindful of the elusive nature of
intentional discriminatioyi and the concomitant frequency by which plaintiffs must “rely on bits
and pieces of information to support an inference of discrimination, i.e., a ‘mokaitentional
discrimination.” Vega 803 F.3d at 86 (citation, italics, and some quotati@rks omitted).
Construing the Amended Complaint liberally, Plaintiff alletiese racebased

discrimination claims: (1) that hegppointmentvas terminated on the basis of his rg@¢that



he was subjected to a hostile work environment;(8hthathe was retaliated against for
complaining about the lack of diversity at Mari¢gee generalhAm. Compl.)

a. Unlawful Termination

Title VII makest unlawful for an employer to “fail or refuse to hire or to discharge any
individual, or otherwis¢o discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual’s odmereligion,
sex, or national origin.” 42 U.S.C. § 200B&)(1). As discussed abovey state a prima facie
case of discrimination under Title Mk NYSHRL § 296 a plaintiff “must show: (1dhat he
belonged to a protected class; (2) that he was qualified for the position he held; I(8) that
suffered an adverse employment action; and (4) thatdherse employment action occurred
under circumstances giving rise to an inference of discriminatory ihtelmicomb v. lona Coll.
521 F.3d 130, 138 (2d Cir. 2008).

Plaintiff alleges that although he was told he was terminated because he evesatl s
weeks of classes due to surgery and related complications, “this explanasi@netextual,” and
that “in fact, [he] was terminated because of [his] age, [his] handicap, [andhmi&] kdtino
background.” (Am. Compl. 10.) Liberally construed réhae twoallegatiors that arguably go
to Plaintiff’s racial discrimination claimsThe first is that students complained_tawrence, the
department Chaithat they were uncomfortable with a Latino maitefessorreplacing a white
female professor, and thidie Chair then “changed the entire. focus” of one of Plaintiff’s
courses. Ifl. at 11.) The second that another Latino profess&®aul Barcelona (“Barcelona”),
was terminated, like Plaintjfivithin a year after being hired, and that the disrhisaa “unfair”

(Id. at 1+-12.)



These sparse allegations are insufficient to raise an infered¢cgofmination relating to
Plaintiff's termination Plaintiff does not allege any facts connectingfing allegation, that his
syllabus was changedtef students allegedly complained about the hiring of a Latino professor,
with his ultimate terminationSeeWilliams v. Addie Mae Collins Cmty. SelNo. 11CV-2256,
2012 WL 4471544, at *4 (S.D.N.Y. Sept. 27, 20 Becausdthe plaintiff’s] complaintand
pleadings do not demonstrate any facially plausible nexus between her prokectederistics
and [the defendant’s] failure to hire her, her claims of discrimination based ondaggca must
be dismissed); see alsdoverspike v. Irit OrdinanceTechs, 817 F.Supp. 2d 141, 148
(W.D.N.Y. 2010)(dismissing employment discrimination claims where “although [the plaintiff]
alleges she is a Native American holding Native American spiritual beliefighe]fails to
allege any facts that could plably be construed as establishiftigat her]discharge was based
on her membership in any of the protected classaf™), 445 FApp'x 399 (2d Cir. 2011).
Indeed, the fact that these events occurred shortly after Lawrence herseflaingiff more
plausibly supports the inference that Lawrence, to the extent she was alsodnndhes
decision to terminate Plaintiff's employmendid notact with discriminatory animusSeel.eon
v. Columbia Univ. Med. C{rNo. 11CV-8559, 2013 WL 6669415, at *8 (S.D.N.Y. Dec. 17,
2013)(“The Second Circuit has noted that ‘where the person who made the decision to fire was
the same person who made the decision to hire, it is difficult to impute to h[im] dioursi
motivation that would be inconsistent with the decision to hire.” (Qqu&acimabel v. Abramspn
232 F.3d 83, 92 (2d Cir. 2000)@ftf’'d, 597 F. Appx 30 (2d Cir. 2015)see also Cordell v.
Verizon Comm., Inc331 F. App’x 56, 58 (2d Cir. 2009) (affirming dismissal of raesed

discrimination claims &cause the plaintiff could not overcome the same actor inference,
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particularly where the adverse action “occurred only a short time afterihg’Hcitation and
guotation marks omittedl)

Moreover, it is not clear from the Amended Complaint who was involved in the decision
not to extend Plaintiff’s appointment[R] emarks made by someone other than the person who
made the decision adversely affecting the plaintiff may have little tenderstypw that the
decisionmaker was motivated by the discrimingtsentiment expressed in the remark.”
Tomassi v. Insignia Fin. Grp., Ine178 F.3d 111, 115 (2d Cir. 2007here, Plaintiff fails to
plead any facts indicting who was involved in the decision to end his employment, prgendin
inference that the desstonmaker was influenced by improper considerati@eel_ebowitz v.

New York City Depof Educ, No. 15€CV-2890, 2017 WL 1232472, at *10 (E.D.N.Y. Mar. 31,
2017) (granting motion to dismiss Title VII claim where the plaintiff allegedidiscatory
remaks by school administrators but “fail[ed] to plead any additional factsathald suggest”
the defendants initiated the alleged adverse employment action becauselistthignatory
animus);Toney v. Prob. DeptNo. 15CV-561, 2016 WL 859381, at *6 (E.D.N.Y. Jan. 28, 2016)
(“Because by definition, notlecisionmakerplay no part in the decision to terminate
employment, their biases generally provide no basis for imputing to the decik@arna
invidious motivation for the discharge.” (citation andtation marks omittedl)adopted by
2016 WL 868206 (E.D.N.Y. Mar. 4, 20%6oloviev v. Goldstejrl04 F. Supp. 3d 232, 249
(E.D.N.Y. 2015) (granting motion to dismiss where the plaintiff “fails to allegeatima of the
named [ijndividual . . . [d]efendants or anyone with control over the decision to fire [the
plaintifff made [the alleged discriminatory] commentsBven assuming Lawrence, as the
individual who hired Plaintiff, isikely a “decisionmaker” at Marist, “[i]solated derogatory

remarks ly a decisionmaker alone do not raise an inference of discrimination” absenu%a nex
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between theemarksand the adverse employment actioGbdnzalez v. Allied Barton Sec. Sefvs.
No. 08CV-9291, 2010 WL 3766964, at *5 (S.D.N.Y. Sept. 7, 2qQt@)ng Danzer v. Norden

Sys, 151 F.3d 50, 56 (2d Cir. 1998}idopted by2010 WL 3766954 (S.D.N.Y. Sept. 27, 20:10)
see alsd_ebowitz 2017 WL 1232472, at *10 (granting motion to dismiss Title VII claim where
the plaintiff alleged school administrators made sewdgabgatory comments about the
plaintiff's national origin because “[s]uch stray remarks, . . . even if rng@dedecisionmaker,
without more, cannot get a discrimination suit to a jury.” (citation and quotation mairtted)im
Roman v. Cornell Uniy53 F. Supp. 2d 223, 241 (N.D.N.Y. 1999F5] tatements by
decisionmakersinrelated to thigermination]decisional process its@llfcannot satisfya]

plaintiff’s burden . . .”.(alterations omitted) (quotinBriceWaterhouse v. Hopking90 U.S. 228,
277 (1989) (O’Connor, J., concurring))).

With respect to Plaintiff’s allegation thahe other Hispanic professeas also
terminated within a year of being hired, Plaintiff has not pled any fadtseten if true, could
support an inference that the professor, about whom Plaintiff provides no detailhathieist
name and that he was Hispami@s terminated on the basis of his race, nor explain how that
professor’s termination relates to his own other than that they were both Hispaditussey v.
N.Y. State Dejt of Law/Office of Aty Gen, 933 F. Supp. 2d 399, 409 (E.D.N.Y. 2013)
(dismissing Title VII claim where the plaintiff alleged a pattern of discritonygpractices
because “thetatistics she offers cannot, standing alone, push her clainctroceivable to
plausiblé); see als@anders v. Grenadier Realty, In867 F. App’x 173, 175 (2d Cir. 2010)
(affirming dismissal of discrimination claim where, although the complaint “dti¢dects
consistent with a discrimination clajm. .it neverthelesstops short of the line between

possibility and plausibility of entitlement to reljebecauségthe] plaintiffs do not allege any facts
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supporting an inference of racial animygtiotingTwombly,550 U.S. at 557))Plaintiff alleges
only that after Barcelonaas fired, another professor “resigned in protest” at the “unfair
dismissal.” (Am. Compl. 11.Plaintiff's general allegation thawvo Hispanic professors were
terminatedn a twoyear periodvhile “less qualified Caucasianstructors continue” at Marist
(id. at 12), is not sufficiently specific to state a clainseelablonski v. Special Counsel, Inblo.
16-CV-5243, 2017 WL 4342120, at *4 (S.D.N.Y. Sept. 28, 2q@i®missing age discrimination
claims where the plainfifmerely asserts that other applicants hired or referred for placement
. . .were younger antbssqualifiedthan her, which is entirelgonclusory, nakedind devoid of
further factual enhancement, and thus not entitled to a presumption that it (€itateon and
guotation marks omitted)jnodified on reconsideration in pag018 WL 3979591 (S.D.N.Y.
Aug. 20, 2018)Mercado v. City of New YorNo. 13CV-389, 2014 WL 627035, at *2 (S.D.N.Y.
Feb. 18, 2014{dismissing discrimination claims because “the allegations that the other
[employees] werdessqualified or were promoted due to their race are conclusory and
unsupported by any facts in the complgint-urthermore“to demonstrate that employees not in
[his] protected group were favordéJaintifff must plead facts showiriphe was similarly
situated in all material respects to the individuals with wiidma seeks to compajeim]self.”
Delgado v. Triborough Bridge & Tunnel Autd85 F. Supp. 2d 453, 463 (S.D.N.Y. 20G8e
alsoHenry v. \YCHealth & Hosp. Corp.18 F. Supp. 3d 396, 408 (S.D.N.Y. 2014) (“Without
factual amplification, the generic allegation of disparate treatment reladeduiospecified class
of Caucasian person is simply not sufficient . );.Rolle v. Educ. Bus Transp., In&lo. 11-CV-
3855, 2013 WL 783026, at *12 (E.D.N.Y. Feb. 12, 2013) (holding that although the plaintiff
“does make statements regarding the preferential treatment of Caucasiaygesjato

compared to AfricatAmerican [employees][the] [p]laintiff’s broad statements do not contain
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the necessaryactual content that allows the [C]ourt to draw the reasonable inference that the
defendant is liable for the misconduct allegeahd lack sufficient detail to render her claim of
discrimination plausible(quotinglgbal, 556 U.S. at 678, adopted by 013 WL 783011
(E.D.N.Y. Feb. 27, 2013PuBois v. State of N.Y066 F. Supp. 144, 147 (N.D.N.Y. 1997)
(holding theplaintiff’s “conclusory allegationsthat she was replaced by a less qualified male
could notstate a claim where the complafifdils to provide any detail as to her male
replacemerd qualifications, whether his duties and benefits were similar to her own, argl/or th
circumstances under which he succeeded her”)

Absent any factual allegatioesnnecting hiserminationto racial animusPlaintiff fails
to raise a “minimal inference of discriminatory motivatioivéga 801 F.3d at 84see also
Moore v. City of New YorlNo. 15€CV-6600, 2017 WL 35450, at *12 (S.D.N.Y. Jan. 3, 2017)
(“Beyond merly identifying himself as an African American male and noting that a nuniber o
[the] [d]efendants involved in the alleged adverse actions sufferfiidoplaintiff] are* white’
and/or female) [the plaintiff] proffers no other facts to support his cldamat[the] [d]efendants
took action against him because of his membership in a protected) ckdspted by2017 WL
1064714 (S.D.N.Y. Mar. 20, 201 Ajvarez v. RosaNo. 11CV-3818, 2012 WL 651630, at *4
(S.D.N.Y. Feb. 28, 2012) (holding that “[kile [the] plaintiff identifies the age range, rgdeand
national origin of the woman who was ultimately hired for the . . . position” she wageat hi
for, the plaintiff “does not allege facts from which flogourt might reasonably infer that such
woman wa promoted because of her race, national origim[dge (as compared ftine]
plaintiff’s)") ; Kouakou v. Fideliscare New Yor820 F. Supp. 2d 391, 398 (S.D.N.Y. 2012)
(holding Title VII claim based solely on the fact that the plaintiff was offardnt race tharall

the members of the department he was denied transfeaimd@ single stray remark about the
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plaintiff's race “do not create an inference that the denidthad] [p]laintiff's requested transfer
[was] motivated by his race or nationalgin, particularly whergthe] [p]laintiff has not alleged
that his employer granted the transfer requests of other similarly situgbtéalyess outside of
[the] [p]laintiff's racial group(citation, alterations, and quotation marks omitteHgrne v.
Buffalo Police Benevolent AssInc., No. 07CV-781, 2010 WL 2178813, at *8 (W.D.N.Y. May
28, 2010)dismissing complaint whet&e plaintiff failed to provide examples of similarly
situated employees being treated differently)

Plaintiff's claim of racebased discrimination is further undermined by the facttheat
Amended Complairgpecificallyidentifies Defendants’ stated reason for firing Plaintiff, and
Plaintiff pleads no facts explaining why that reason was pretex®s#?owell v. Merrick Acad.
Charter Sch.No. 16€CV-5315, 2018 WL 1135551, at *7 (E.D.N.Y. Feb. 28, 2Q8#&missing
Title VII claims where the complaint includédllegations that actually undermine the inference
that she was fired for discriminatory reasgngrederick v. UnitedBhd. of Carpenters & Joiners
of Am. (UBCJA) Local 926No. 12€CV-2387, 2014 WL 5783045, at *3 (E.D.N.Y. Nov. 6, 2014)
(dismissing Title VII claims where “[the] [p]lainti§ own allegations suggest that she was
terminated for raceneutral reasons (citaths omitted))Hussey 933 F. Supp. 2dt407
(“Though[the] plaintiff insists thafthe defendant’s stated justificatiowhs'a pretext to cover
up racial discriminationshe offers no facts in support of that claim and therefore fails to allege
sufficiently that the failure to promote her was based on her ratécitation omitted))
Although Plaintiff states that he “believe[s] that this explanation was pretéxtéen. Compl.
10), he pleads no facts that, if true, would enable the Court totdeasame inferenceSee
Williams v. CalderoniNo. 11CV-3020, 2012 WL 691832, at *7 (S.D.N.Y. Mar. 1, 2D{2I] tis

hornbook law that the mere fact that something bad happens to a member of a partiatlar ra

15



group does not, without more, establish that it happbeedusdhe person is a member of that
racial group’), aff’d, 529 F. Appx 89 (2d Cir. 2013).

Finally, Plaintiff's general allegatiarthat “Marist is an overwhelmingly white
environment,” and that “there were very few minority blacks, or Latinos,rethéhe student
body|or] in our faculty ranks,” (Am. Compl. 12), do not bolster his claims absent any facts
suggesting this disparity “is the result of racial discriminationifliams v.City Univ. of New
York, Brooklyn Coll.No. 10CV-2127, 2011 WL 6934755, at *6 (E.D.N.Y. Dec. 30, 2011)
(holding that “the allegations in the amended complaint about the predominatelgi@auca
faculty and student body at the College do not render [tetifi’s] claims of discrimination
any more plausiblfeabsent “any factual allegation that would support an inference that [the
plaintiff] would have been treated differently if he was whitePpr these reasons, Plaintiff’s
racial discrimination claimbased on his termination are dismissed.

To the extent Plaintiff intended to allege thatvrencés changing his syllabus, which he
appears to allege was done in response to his students’ complaints abacg (BeeAm.

Compl. 11), constituted an “adweremployment action,” Plaintiffasnot included sufficient

detail for the Court to determine whether it significantly altered the terms efrtployment In

some casesparts have found that changes in the conditions under which a teacher is obligated
to teachcan constitute adverse employment actidBse e.g, Vega 801 F.3d at 88 (holding that

the plaintiff’s “assignment to classes with increased numbers of Spanish-speaking students was

an‘adverseemploymentction™ because itforced [him] to spend disproportionately more time
preparing for his classes . without additional compensationheingoldv. New York366 F.3d
138, 152-53 (2d Cir. 2004) (finding that being subjected to “an excessive workload” could be an

adverse employment actionflowever,“a claim of unfair work assignments does not rise to the
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level of an adverse employment action unless there is a showing that thenasssgresulted in
a material detriment to the employee’s working conditions and not just a mereenmnce’
Arroyo-Horne v. City of New YoriNo. 16€V-3857, 2018 WL 4259866, at *11 (E.D.N.Y. Sept.
5, 2018)(citation and quotation marks omittede also LeeHim N.Y.C.Dept of Educ, No.
17-CV-3838, 2017 WL 5634128, at *3 (S.D.N.Y. Nov. 21, 20¢An adverse employment
action is d materially significant disadvantageith respect to the terms of the plaintiff’s
employment’ (quoting Littlejohn, 795 F.3d at 312 n.10)).

Here,Plaintiff does not alleg&actsexplaining how the change in curriculdmaterially
change[d] the terms and conditions of [his] employniexega 801 F.3d at 89 (citation and
alterations omitted) There is no allegation that the chasge Plaintiff’s syllabuslteredhis
workload, or thait hindered Plaintiff’s ability® adequately perform his jolseeGuity v.
Uniondale Union Free Sch. DistNo. 15CV-5693, 2017 WL 9485647, at *17 (E.D.N.Y. Feb.
23, 2017)"Other than alleging that she was assigned six classes during the 2014-2015 academic
year and stating in a conclusory fashion that such an assignment was ‘dispgraippdisnate
and punitive,’. . . Plaintiff has not alleged any facts showing that as a resuf attioin, she
suffered any material change in the terms or conditions of her employment $os$ @iswages,
benefits, responsibilities or anything et$3eadopted by017 WL 1233846 (E.D.N.Y. Mar. 31,
2017} Pfizenmayer v. Hicksville Pub. ScNo. 15CV-6987, 2017 WL 5468319, at *8 (E.D.N.Y.
Jan. 24, 2017('Unlike . . . inVega [the] plaintiff does not allege that she was forced to spend
disproportionately more time preparing for her . . . classes, was required typ mho@nwork, or
otherwise experienced a material increase in her responsibilities as afrgsulaibegedly
discriminatory class assignmgnj; Smalls v. Allstate Ins. Cd396 F. Supp. 2d 364, 371

(S.D.N.Y. 2005) ([B]eing yelled at, receiving unfair criticismgeeiving unfavorable schedules
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or work assignments do not rise to the level of adverse employment actions bleegukerot
have a material impact on the terms and conditions of [the] [p]laintiff’'s emplayh{eitation,
alterations, and quotation mardiitted)); Castro v.N.Y.C.Bd. of Educ. PersonneNo. 96CV-
6314, 1998 WL 108004, at *6—7 (S.D.N.Y. Mar. 12, 19@i8)ding that the plaintiff's
reassignment from kindergarten to second grade and the placement of a dispropaortioriesr
of special education and hyperactive children in the plaintiff’s classroom dabnstitute
adverse employment actions because théyot deprive her of any opportunitguse her to
suffer any attendant negative result such ésnaotion or loss of wagefrce her to perform
duties outside the scope of @nploymentor mark her as a less capable teach&ny
potential claim based on changes made to Plaint#ffgabus andaurriculum therefore fails
absent additional facts detailing how the changes impacted the conditions oplugreent.

b. Hostile Work Environment

“Title VIl prohibits an employer from discriminating in ‘compensationitgy conditions,
or privileges of employment, because of [an] individual'srace. . . or national origirY’
Littlejohn, 795 F.3cat 320 (quoting 42 U.S.C. § 20004a)(1)). Tk phrase “terms, conditions,
or privileges of employment,” 42 U.S.C. § 200R&)(1), “evinces a congressional intent to
strike at the entire spectrum of disparate treatment, which includes mgoquople to work in a
discriminatorily hostile or abusivenvironment.” Littlejohn, 795 F.3d at 32(a(terations and
guotation marks omitted). “To establish a hostile work environment under Title V]Ik. . .
plaintiff must show that the ‘workplace is permeated with discriminatory intimidataiouie,
and insult that is sufficiently severe or pervasive to alter the conditions of time'vic
employment and create an abusive working environmeld.”at 320-21 (quotinglarris v.

Forklift Sys., InG.510 U.S. 17, 21 (1993)At the motionto-dismiss stag€ea plaintiff need only
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plead facts sufficient to support the conclusion [ja was faced with ‘harassment of such
guality or quantity that a reasonable employee would find the conditighspémployment
altered for the worse.”Patane v. Clark508 F.3d 106113 (2d Cir. 2007)alteratiors omitted)
(quotingTerry v. Ashcroft336 F.3d 128, 148 (2d Cir. 20033ge also Gonzalez v. City of New
York No. 15€CV-3158, 2015 WL 9450599, at *4 (E.D.N.Y. Dec. 22, 2015) (same).

“[A] work environment’s hostility should be assessed based on the totality of the
circumstances.’Patane 508 F.3d at 113 (citation aggiotation marks omitted¥ee also
Humphries v. City Univ. of N,.YWo. 13CV-2641, 2013 WL 6196561, at *10 (S.D.N.Y. Nov. 26,
2013) (same). Relevant circumstances include: “(1) the frequency of thenthstory conduct;
(2) its severity; (3) whether it is threatening and humiliating, or a mere nfiéentterance; and
(4) whether it unreasonably interferes with an emgé’s work performance.Humphries 2013
WL 6196561, at *10 (citingsorzynski v. JetBlue Airways Coyp96 F.3d 93, 102 (2d Cir.
2010));see also Rivera v. Rochester Genesee Regional Trans. A8H.3d 11, 20 (2d Cir.
2012) (same). “[W]hether a gaular work environment is objectively hostile is necessarily a
factintensive inquiry,” and accordingly, the Second Circuit has “repeatedlyonadtagainst
setting the bar too high” in the context of a motion to disnstane 508 F.3d at 113-14
(citation andguotation marks omitted¥ee also Humphrie2013 WL 6196561, at *10 (same).

Neverthelessthe incidents of harassment, generally, “must be more than episodic; they
must be sufficiently continuous and concerted in order to be deemed pervi&agpardov.
Carlone 770 F.3d 97114 (2d Cir. 2014) (quotindlfano v. Costellp294 F.3d 365, 374 (2d Cir.
2002)). “Isolated acts, unless very serious, do not meet the threshold of severity or
pervasiveness.Keatonv. Conn.Dept of RehabServs. No. 16€CV-1810, 2018VL 1245728at

*10 (D. Conn.Mar. 9, 2018) (quotinghlfano, 294 F.3cat374). However, “even a single act can
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meet the threshold if, by itself, it can and does work a transformation of theffgaint
workplace.” Alfang, 294 F.3d at 374ee also Camarda v. City of New Yado. 11CV-2629,
2015 WL 5458000, at *7 (E.D.N.Y. Sept. 16, 2015) (samié)l, 2016 WL 7234686 (2d Cir.
Dec. 14, 2016).

Even liberally construed, the conduct alleged here, to the extent it dentemsi@al
hostility at all, is “quintessentially episodicHarrison v. State Univ. dfl.Y.Downstate Med.
Ctr., No. 16€CV-1101, 2018 WL 4055278, at *11 (E.D.N.Y. July 6, 20)popted by018 WL
4054868 (E.D.N.Y. Aug. 24, 2018Plaintiff alleges thastudents complained that a Latino
teacher was hired to replace a white teaeineérthat Lawrence subsequently changed Plaintiff’s
syllabus, that one other Latino professor was fired for unspecified reasons, andithift\was
told it was “unprofessiaal” to discuss the lack of diversity at Marist with his class. (Am.
Compl. 10-12.) Plaintiff also makes general allegations that he was “being ighgredihan
resources after he was told he was not eligible for an employee savingsutmm matching
program, and that LePre was hostile to him after he refused to change the gtadesf dfis
students after their parents had complained, althoaghemof these allegations, even afforded a
liberal interpretation, can be construed as reflectinglranienus. [d.) These fivasolated
episodes, each of which invels entirelydifferentactas, are insufficient to withstand a motion
to dismiss.SeeDuplan v. City of New Yorl888 F.3d 612, 627 (2d Cir. 201@&¥firming
dismissal of complaint because allegations tinaplaintiff was ostracized by supervisors over
three years and was suspended without pay for ten days were insufficient tberfeegh bar”
required to state a claim for a hostile work environmettdyrison, 2018 WL 4055278, at *12
(dismissing hostile work environment claims where the plaintiff “complain[edYefextremely

unpleasant interactiohand uncertainty about requested sick leaweet the coursef several
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weeks”);Johnson v. Conrbept of Admin. Servs. Bureau of Enter. Sys. & Teblo. 17CV-901,
2018 WL 306697, at *8 (D. Conn. Jan. 5, 20@8)egations that a defendant “citgde] plaintiff
for an unauthorized absence, gave him a negative evaluation, and denied him nigrdorimag
rise to the level of severe or pervasive and cannot be said to have altered the caiditiehs
plaintiff’s employment for the wor8g Williams v.N.Y.State Unified Court Sys. Office of Court
Admin, No. 16€CV-2061, 2017 WL 4402562, at *7 (S.D.N.Y. Sept. 30, 2(@i®missing hostile
work environment claim based on allegations the plaintiff “was unjustly subjecpeubt
performance reviews and was given additional duties above and beyond his regular
assgnments,” and explaining that “[e]Jven assuming that this conduct was motivated by
discriminatory animus,” the incidents were not sufficiently “severe argsere”); Guy v. MTA
N.Y.C.Transit No. 15€CV-2017, 2016 WL 8711080, at *8 (E.D.N.Y. Sept. 23, 2qQ#l&missing
hostile work environment claims where the plaintiff “simply identifies a serigsc@fents in his
complaint,” but “fails to allege any facts that would show that the conduct of which hetadesn
is objectively severe and pervasiveDavisMolinia v. Port Auth. of . & N.J, No. 08CV-
7584, 2011 WL 4000997, at *11 (S.D.N.Y. Aug. 19, 20tigmissinghostile work environment
claims because “[tle gravamen of their claims is rooted in conduct that amounts to nothing
more than workplae dynamics—that is, personal enmity or personality confligiaff'd, 488 F.
App'x 530 (2d Cir. 2012).

Although “[f]acially neutral incident§such as Plaintiff’s allegations that he was ignored
by human resources and had a hostile relationship wRine,‘énay be included, of course,
among thetbtality of the circumstancethat courts consider in any hostile work environment
claim,” this is only the casesb long as a reasonable fdicider could conclude that they were, in

fact, based dhPlaintiff’s membership in a protected clagdfana 294 F.3cat 378 see also
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Lucio v.N.Y.C.Dept of Educ, 575 FApp'x 3, 5 (2d Cir.2014) (affirming dismissal of hostile
work environment claim whet@&e complaint pleaded no facts “that would allow a court to draw
a reasonable inference tljtite plaintiff] was subjected to any mistreatment or adverse action
because olfier race”) Dechberry vN.Y.C.Fire Dept, 124 F. Supp. 3d 131, 157 (E.D.N.Y. 2015)
(holding that, ven construing all of the allegations as true and drawing inferences Vitzarall
in favor of the pro se plaintiff, there is no factual basis upon which to conclude that[tm] of
defendans actions were takdmecausef [the] plaintiff’'s” membership in a protected class
Here, Plaintiff has pled no facts that, even if true, could support an inferenteetifeatially
neutral incidents he alleges reflect a discriminatory motive.

Finally, with respect to Plaintiff's terminatiomas dscussed above, Plaintiff has pled
insufficient facts to enable the Court to infer that his termination was racialiyatesl and his
termination therefore does not bolster his race-based hostile work environanentte
Alfano 294 F.3cat 377(“Itis. . . important in hostile work environment cases to exclude from
consideration personnel decisions that lack a linkage or correlation to thectigiound of
discrimination”).

Thus, Plaintiff's allegations, even if true, do not adequaildsd thahis workplace was
“permeated with discriminatory intimidation, ridicule, and insult, fwas] sufficiently severe or
pervasive to alter the conditions[bfs] employment’ Mullins v. Consol. Edison Co. dLY,

Inc., No. 13CV-6800, 2015 WL 4503648, at *12 (S.D.N.Y. July 22, 2015) (quoAulicino v.
N.Y.C. Dep't of Homeles®6s., 580 F.3d 73, 82 (2d Cir. 2009))Simply stated, while Plaintiff
asserts facts suggesting that he may have suffered various unpleasantsiatittentvorkplace,
consideing the allegations individually and in their totality, the factual allegationseof th

[Amended Complaint] do not plausibly suggest sufficient severity, pervasivenessaaabased
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motive” Payne v. MalemathewNo. 09CV-1634, 2011 WL 3043920, at *4 (S.D.N.Y. July 22,
2011)(citation omitted). Therefore, Plaintiff’s hostile work environment claims based on racial
discrimination are dismissed.

c. Retaliation

Title VII alsoprohibits discrimination against an employee “because he [or she] has
opposed any practice made an unlawful employment practice.” 42 U.S.C. § 2000e-3(a). Courts
analyze claims for retaliation pursuant to Title VII under the familiar éwmark set forth by the
Supreme Court iMcDonnell Douglas SeeZann Kwan v. Andalex Grp. LL@37 F.3d 834, 843
(2d Cir. 2013) (“Federal and state law retaliation claims are reviewed underdegbhifting
approach oMcDonnell Douglas). “Under the first step of thBlcDonnellDouglasframework,
the plaintiff must establish a prima facie caseetdliation.” 1d. at 844(citation omitted) Once
the plaintiff has done so, “the burden shifts to the employer to articulatelsgitmaate, non
retaliatory reason for the employment actioid” at 845(citation omitted) “The employee at
all times bears the burdef persuasion to show retaliatory motiv&Cbx v. Onondaga Cty.
Sheriff's Dept 760 F.3d 139, 145 (2d Cir. 2014).

To establish a prima facie case of retaliation, the plaintiff must show thaf} Félyvas
engaged in an activity protected under Til& (2) [his] employer was aware iis]
participation in the protected activity; (3) the employer took adverse agf@nsghim]; and
(4) a causal connection existed between the protected activity and the adverse &etiamn.”
737 F.3d at 85(citation omitted) Accordingly, “for a retaliation claim to survive . . . a motion
to dismiss, the plaintiff must plausibly allege that: (1) defendants discrimiratetdok an
adverse employment actieragainstim, (2) ‘becausghe] has opposed any unlawfu

employment practice.’'Vega 801 F.3cat 90; see also Shein v. N.Y.C. Dept of Ediin. 15CV-
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4236, 2016 WL 676458, at *7 (S.D.N.Y. Feb. 18, 2016) (noting that unlike “discrimination
claims under Title VII, the plaintiff must plausibly allege thattbi@liation was a bfor cause
of the employer’s adverse actiorcitation andjuotation marks omitted)j>oodine v. Suffolk
Cty. Water Auth.No. 14CV-4514, 2016 WL 375049, at *6 (E.D.N.Y. Jan. 29, 205@&)1ie)
“The Supreme Court has held that in domtext of a Title VII retaliation claim, an adverse
employment action is any action that ‘could well dissuade a reasonable Wworkenaking or
supporting a charge of discrimination.¥ega 801 F.3d at 90 (quotingurlington N. & Santa Fe
Ry. Co. v. Wite, 548 U.S. 53, 57 (2006)3ee also Hicks v. Bainegs93 F.3d 159, 162 (2d Cir.
2010)(“[R]etaliation is unlawful when the retaliatory acts were harmful to thet ploat they
could well dissuade a reasonable worker from making or supporting a chaigermhination.”
(citation and quotation marks omitted)).

Plaintiff alleges that he “engaged in protected activity by stating that [Mackgda
diversity,” and that this was at least part of the reason his employment wasatedni(Am.
Compl. 10.) “The term protected activity refers to action taken to protest or oppaserisya
prohibited discriminatiori Fenner v. News CorpNo. 09CV-9832, 2013 WL 6244156, at *24
(S.D.N.Y. Dec. 2, 2013) (quotimgruz v. Coach Stores, In@02 F.3d 560, 566 (2d Cir. 2000)).
“Not every act by an employee in opposition to racial discrimination is peotethe
opposition must be directed at an unlawful employment practice of an empléyienmer v.
Suffolk Cty. Police Dép 176 F.3d 125, 135 (2d Cir. 1999) (citation and quotation marks
omitted). “While the law is clear that opposition to a Title VIl violation need not rise to the level
of a formal complaint in order to receive statutory protection, this notion of ‘opposiicduadies
activities such as making complaints to management, writing critical letters to customers,

protesting against discrimination by industry or by society in generakx@rdssing support of
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co-workers who have filed formal chargesiilson v. Newrork No. 15CV-23, 2017 WL
9674497, at *14 (E.D.N.Y. Jan. 24, 2017) (quotation marks omiftéd)g Cruz, 202 F.3d at
566),adopted by2018 WL 1466770 (E.D.N.Y. Mar. 26, 2018).

Construed liberally and drawing every inference in Plaintiff’s favorngBtawas
arguably “protesting against discrimination by industry or by societgmeigl” by discussing
the lack of diversity at Marist with his clasBlacAlister v. Millenium Hadls & ResortsNo. 17-
CV-6189, 2018 WL 5886440, at *8 (S.D.N.Y. Nov. 8, 2018) (quo@Gngz, 202 F.3d at 566).
However even assuming Plaintiff's observations to his class were protected conduntiff Plai
has not alleged sufficient facts to support dargnce that he wasrminaed in response to that
protectedconduct. “A plaintiff must plausibly plead a connection between the act and his
engagement in protected activitiy’ order to state a retaliation claifVilson 2017 WL
9674497, at *14citing 42 U.S.C. § 20008{a)) Plaintiff alleges thaafter he discussed the lack
of diversity at Marist with his claskgPre told him he was “being unprofessional” and asked
him “to stop”; Plaintiff does not specify when tligeractiontook place. (Am. Compl. 10.)
Plaintiff alsoexplains thasome time toward the end of the semes$iemissed several weeks of
classes due to illness, that his classes had to be taken over by others, and dsatlie avas
informed his appointment would not be extenddd.) (Plaintiff asserts that he “believe[s] that
this explanation was pretextual.ld() However, Plaintiff pleads no facts explaining why he
believes the explanation was pretextaalany facts undermining the plausibility betreason
Defendants gave fandingPlaintiff’s employment SeeThior v. JetBlue Airways, IncNo. 13-
CV-6211, 2016 WL 5092567, at *6 (E.D.N.Y. Sept. 19, 2q@iemissing retaliation claim where

the complaint tloes not allege facts which plausibly support a causal connection, let alone the

25



but-for causation required by federal law, between the protected activity aadvirse
employment actich).

“In order to establisfthe requisitelcausalconnection, a plaintiff must allege (1) direct
proof of rgaliatory animus directed against the plaintiff; (2) disparate treatment of similarly
situated employees; or (3) that the retaliatory action occurred close in timeptotieed
activities” McNair v. NYC Health & Hosp. Col60 F. Supp. 2d 601, 604 (S.D.N.Y. 2001)
(citing DeCintio v. Westchester Cty. Méttr., 821 F.2d 111, 115 (2d Cir. 1987))ePre’slone
statement that Plaintiff’s complaint to his students was “unprofessionghdwt any connection
made between that and the decision not to extend Plaintiff’s appointment, sat@at claim
for retaliation SeeMassaro v. Dept of Educ. of City bNlew YorkNo. 17CV-8191, 2018 WL
4333989, at *4 (S.D.N.Y. Sept. 11, 2018) (holding the plaintiff failed to plead a causal
connection where the complaint did not includéegations of specific adverse actions directed
at[the] [p]laintiff that closelyfollowed the[protected activity] with specific dates identifying
when the first retaliatory action commengdd allow the court to infer retaliationfzrimes
Jenkins v. Consol. Edison Co. ai\Inc, No. 16€CV-4897, 2017 WL 2258374, at *11
(S.D.N.Y. May 22, 2017}dismissing retaliation claim becaudée plaintiff does not tie the
[adverse employment actiotg the reporting of any act of discrimination or harassijien
adopted by2017 WL 2709747 (S.D.N.Y. June 22, 201+8jiciano v. City of New Yk, No. 14-
CV-6751, 2015 WL 4393163, at *9 (S.D.N.Y. July 15, 20¢®)ding the plaintiff failed to state
a retaliation clam because hedfid] not point to any direct evidence that would show a causal
connection between thprotectedjcomment tdthe defendantjand thdadverse employment
action]”); Harris v. NYU Langone Med. CtiNo. 12€CV-454, 2013 WL 3487032, at *19

(S.D.N.Y. July 9, 2013fdismissing retaliation claim because the complatiefes no facts to

26



suggest thdthe plaintiff's] activities, protected or not, motivated [the defendant’s] decision not
to promote or terminate Hgradopted as modified 8013 WL 5425336 (S.D.N.Y. Sept. 27,
2013). Notably, Plaintiff does not allege that LePre was even involved in the decision to
terminatehim, and she is the only person alleged to be aware that Plaintiff engaged in pptentiall
protected activity.SeeHenry v. Wyeth Pharm., In616 F.3d 134, 148 (2d Cir. 201@)oting
that although “it is not necessary that the supervisor who has knendédoe plaintiffs
protected activities have ordered the agent to impose the advers¢’ aotaunsal connection
requires thathe adverse action was magmifsuant to encouragement by a superior (who has
knowledge) to disfavor the plaintiff Diaz v. City Univ. of New Yorlo. 13CV-2038, 2015
WL 5577905, at *12 (S.D.N.Y. Sept. 22, 2015)emporal proximity alone is not sufficient
where there is no reason to infer that the individual who carried out the adverse attion ha
knowledge of the protected activity or was acting pursuant to the instructiomsonragement
of a superior with such knowledgge Majeed v. ADF Cs, No. 11CV-5459, 2013 WL 654416,
at *11 (E.D.N.Y. Feb. 20, 2018)A complaint that makes only a general conclusory statement
that the defendant retaliated against the plaintiff, and that fails to providacingl detail
describing the specific acts of retaliation, when it occurredadmch employeef the defendant
had knowledge of the plaintif’protected activitgr actually engaged in the claimed retaliatjon
is insufficient to withstand a motion to dismiss.” (emphasis added) (citation omiBeadjjn v.
N.Y.C.Dept of Educ, 498 F. Supp. 2d 683, 688 (S.D.N.Y. 20Qdsmissing retaliation claim
where the plaintiff failed to allege, inter alia, “who actually engaged inl#mmed retaliatior).
Although retaliation can sometimes be inferred based on temporal proximigy alon
Plaintiff did not indicate when he was reprimanded for complaining to his class bhbdatk of

diversity, so the Court cannot determine whether his termination occurred sherdgfter.In
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the absence of additional facts plausibly connecting an adverse employtrantaprotected
activity, a gap of just a few months has been held insufficient to infer a camsedction.See
Thior, 2016 WL 5092567, at *¢ Generally, the passage of even two or three months is
sufficient to negate any inference of causation when no other basisrtetaliationis alleged.”
(citation, alteration, and quotation marks omittddgDowell v. N. Shore-Long Island Jewish

Health Sys., In¢.788 F. Supp. 2d 78, 83 (E.D.N.Y. 2011) (holdinthreemonth gap between

protected conduct and termination, “unsupported by any other allegations showing plausible

retaliation, is insufficient to raise an inference of retalidioRluhammad v. Juicy Couture/Liz
Claiborne, Inc, No. 09CV-8978, 2010 WL 4032735, at *6 (S.D.N.Y. July 30, 20€M] any
courts in this circuit have held that periods of two months or more defeat an infefence
causation.” (collecting casesgdopted by2010 WL 4006159 (S.D.N.Y. Oct. 12, 2016¢e also
Williams v. City of New YoriNo. 11CV-9679, 2012 WL 3245448, at *11 (S.D.N.Y. Aug. 8,
2012) (declining to infer causation based on temporal proximity where the pidiehtifot
specify when he engaged in the protected condBayause Plaintiffdoes not provide the
date” he engaged in protected activitys “impossible for the Cati to determine the temporal
proximity of the alleged retaliatory acts to the protected condialitiano, 2015 WL 4393163,
at *9; see also Henryl8 F. Supp. 3dt412(dismissing retaliation claim where the comipt
“fails to state with even a modituof specificity when the relevant events occurred”)
Further Plaintiff’s surgery, and resulting absence from several weeks of class
“constitutes a significanbterveningeventwhich undermines bubr causatiorf Amaya v.
Ballyshear LLC 295 F. Supp. 3d 204, 222 (E.D.N.Y. 20{@¥smissing retaliatory discharge

claim where the plaintiff had been injured after engaging in protected danthligvas told she

would be terminated because she could not say when she might be able to return to Wwprk).
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interveningeventbetween the protected activity and the adverse employment action may defeat
the inference of causation where temporal proximity might otherwiseeudfiraise the
inference.” Jeanty v. Newburgh Beacon Bus Coho. 17CV-9175, 2018 WL 6047832, at *9
(S.D.N.Y. Nov. 19, 2018) (citation and quotation marks omitt@&lntiff's absence from
several weeks of classdaring the semester, which required replacing him sutbstitute
professors, constitutes an intervening event that underamiederence of causatiorsee
Dortch v. N.Y.CDept of Educ, No. 14CV-2534, 2016 WL 2621076, at *9 (E.D.N.Y. Mar. 23,
2016)(dismissing retaliation claim becaube collection ofanonymous complaints agairjgte
plaintiff's] . . . unprofessional behaviorvas an intervening event thatevented the plaintiff
from establishing causatiorRjvera v. Thurston Foods, In@33 F. Supp. 2d 330, 342 (D. Conn.
2013) (finding an intervening incident thatléne gavéthe] [dlefendant grounds to terminate
[the] [p]laintiff” defeated the plaintiff’s retaliation claimJpseph v. Marco Polo Network, Inc.
No. 09CV-1597, 2010 WL 4513298, at *18 (S.D.N.Y. Nov. 10, 20¢@lding the plaintiff
could not establish causation where there wagsitjehce of significant miscondtidhat
occurred “after the employee’s protected activity” (citation omittgdg@ngadeen v. City Of New
York 654 F. Supp. 2d 169, 186 (S.D.N.Y. 2009) (granting summary judgment because, in light of
“the lack of close temporal pxomity between her speech and her discharge, and the intervening
events regarding her personal medical situation and medical leave fronjtivedaintiff] has
not raised an issue of fact that her speech regarding lack of training wasaatsailst
motivating factor in her dismissal

Finally, Plaintiff raised this exact claim in his original ComplajaggeCompl. 7), and it
was nonetheless dismisséskeOrder 3). For all these reasons, Plaintiff’s retaliation claim is

dismissed.
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2. 42U.5.C. §1981

Section 1981(a) provides:

All persons within the jurisdiction of the United States shall have the same right in

every State and Territory to make and enforce contracts, to sue, be parties, give

evidence, and to the full and equal benefit of all lawd proceedings for the

security of persons and property as is enjoyed by white citizens, and shdijdut s

to like punishment, pains, penalties, taxes, licenses, and exactions of every kind,

and to no other.

42 U.S.C. § 1981The Second Circuit has istrued this provision to prohibit employment
discrimination on the basis of rac8ee Lauture v. Int’l Bus. Machs. Cqr@16 F.3d 258, 260—

61 (2d Cir. 2000) (holding that § 1981 covers claims of employment discrimination brought both
by employees workipunder contract and-atill employees). The Second Circuit has instructed
that, in order to plead a claim for race discrimination under § 1981, “plaintiffs must fdietge
supporting the following elements: (1) [the] plaintiffs are members of alr@anority; (2) [the]
defendants’ intent to discriminate on the basis of race; and (3) discriminatiomréngame of

the statute’s enumerated activitie®town v. City of Oneonf®21 F.3d 329, 339 (2d Cir. 2000).
“This section thus outlaws discrimima with respect to the enjoyment of benefits, privileges,
terms, and conditions of a contractual relationship, such as employnRatterson v. County of
Oneida 375 F.3d 206, 224 (2d Cir. 200¢)tation omitted)

Because “[tlhe same standard usednalyze [§] 1981 claims is applied to Title VII
claims; Desir v. Concourse Rehab. & Nursing CMo. 06€CV-1109, 2008 WL 756156, at *4
(S.D.N.Y. Mar. 21, 2008), Plaintiff fails to state a 8 1981 claim for the same reasdisehi4l
claims fail seeVill. of Freeport v. Barrella814 F.3d 594, 607 (2d Cir. 2016) (noting thaaims
of racial discriminatiorjare analyzedidentically undefTitle VIl and § 1987); see alsdlolbert

v. Smith 790 F.3d 427, 434 (2d Cir. 2015) (noting that “[a]lthough the § 1981 claim is against

[the individual defendant] and the Title VIl and NYSHRL claims araregahe School District,
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the analysis is the same\illiams v.N.Y.C.Transit Auth, No. 10€V-882, 2014 WL 11474810,
at *2 (E.D.N.Y. Sept. 16, 2014)To stae aprima facieclaim for employment discrimination
under § 1981, Title VII, ADEA, or New York law, a plaintiff must show (1) that feerisember
of a protected class; (2) that he was qualified for the position in question; (3)fdredalds
took an adverse employment action against him; and (4) that the circumstancesaupport
inference of discrimination on the basis of his membership in a protected @aason and
italics omitted)) aff'd, 620 F. Appx 63 (2d Cir. 2015)Bermudez v. City of Nevork, 783 F.
Supp. 2d 560, 576 (S.D.N.Y. 2011 Claims of employment discrimination und&t 1981 are
analyzed under the same framework that applies to Title VII clafwisng, inter alia,
Patterson 375 F.3d at 225)). Therefore, Plaintiff’s § 198dirtls are dismissed.

3. ADA, Rehabilitation Act, anBlYSHRL

Disability discrimination claims under the ADA aB8296 of theNYSHRL arealso
analyzed under the burdeshifting analysis established McDonnell Douglas SeeMcMillan,
711 F.3d at 125Under this test, the Plaintiff must first establish a prima facie case of disability
basedliscrimination. To do so, a plaintiff must demonstrate that: “(1) the defendavesed
by the ADA,; (2)[the] plaintiff suffers from or is regarded as sufferingm a disability within
the meaning of the ADA; (Jjhe] plaintiff was qualified to perform the essential functions of the
job, with or without reasonable accommodation; andtf®)] plaintiff suffered an adverse
employment action because of his disability or perceived disabiliynheary v. City of New
York 601 F.3d 151, 155-56 (2d Cir. 2016¢e alsdNovick v. Vill. of Wappingers Fall®o. 17-
CV-7937, 2019 WL 1382899, at *15 (S.D.N.Y. Mar. 27, 208me). “New York State
disability discriminaibn claims are governed by the same legal standards as federal ADA

claims.” Rodal v. Anesthesia Grp. of Onondaga, P369 F.3d 113, 117 n.1 (2d Cir. 2004)
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(citation omitted)see alsd\.Y. Exec. Law 896(2)(a) (making it unlawful for any “person,
[including] the owner, . .agent[,] or employee of any place of public accommodation” to
discriminate on the basis of disability). The Court will thus analyze the PigiAidA and
NYSHRL §296 claims in tandemSee Novick2019 WL 1382899, at *1@nalyazng ADA and
NYSHRL claimstogether) Dimps v. Taconic Corr. FacilityNo. 17CV-8806, 2019 WL
1299844, at *7 (S.D.N.Y. Mar. 20, 201@)he pleading standards for employment
discrimination claims raised under NYSHRL mirror the pleading requirenueiTitle VII,
the ADA, and ADEA: (citation omitted). Additionally, Rehabilitation Act and ADA claims
“impose identical requirementsRodriguez v. City of New Yqork97 F.3d 611, 618 (2d Cir.
1999),and the Court will therefore analyze these claims togetbe, e.g.Henrietta D. v.
Bloomberg 331 F.3d 261, 272 (2d Cir. 200@nalyzing claims togethemndino v. Fischer698
F. Supp. 2d 362, 378 (S.D.N.Y. 20X6ame) see alsdilton v. Wright 928 F. Supp. 2d 530, 557
(N.D.N.Y. 2013) (“When brought gether claims under [the ADA] and [§] 504 [of the
Rehabilitation Actjmay be treated identically(¢iting Henriettg 331 F.3d at 272)).

Plaintiff allegeghat he had a “leg and lower back handicap, which progressively grew
worsel[,] causinghim] to limp,” (Am. Compl. 14), and that his handicap “required [him] to park
at a handicapped zone or take taxi cabs and public transportatioat’X2). To the extent
Plaintiff seeks to base his ADA claim on this purported disability, he pleadstsoxfaatsoesr
about it other than its existence. There are no allegations that anyonesatbtamented on it,
failed to accommodate it, or otherwise demonstrated hostility toward Plaintiff dois &tleged
disability. Nor are there any facts connecting dlieged disability tdiis termination.See Ochei
v. The Mary Manning Walsh Nursing Home (xo. 10€CV-2548, 2011 WL 744738, at *3

(S.D.N.Y. Mar. 1, 2011§*Where there is no reason to suspect that an employer’s actions had
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anything to do with membership in a protected class, othefttnglrplaintiff’s bald assertion
thatshe was a member of such a class, and the people who made decisiohsrabout
employmentvere not, no claim is stated.” (citin@usuf v. Vassar Co)I35 F.3d 709, 714 (2d Cir.
1994));Boyce v. NY.C. Mission Soc963 F. Supp. 290, 297 (S.D.N.Y. 199dismissing ADA
claim where the plaintifffails to allege any factual support that flefendantferminated her
employmenbecause of . .a disability (emphasis adde}l) Plaintiff therefore fails to state an
ADA claim based on his alleged limp.

With respect to Plaintiff’'s illness and emergency surgery, Plaintiff allegeésé&hwas told
his appointment would not be extended due to his missing several weeks of claséés after
surgery and “health related complications.” (Am. Compl. Igpically, “temporary disabilities
do not trigger the protections of the ADA because individuals with temporary shaneenot
disabled persons within the meaning of the’aZick v. Watemont Comm’n of NY.Harbor, No.
11-CV-5093, 2012 WL 4785703, at *4 (S.D.N.Y. Oct. 4, 20(2Xationomitted);see also
Holmes vN.Y.C.Dept of City Wide Admin. SeryNo. 14CV-8289, 2015 WL 1958941, at *4
(S.D.N.Y. Apr. 30, 2015}“[A] temporary, trasitory impairment . . does not qualify as a
disability under the ADA); Davis v. BowesNo. 95CV-4765, 1997 WL 655935, at *15
(S.D.N.Y. Oct. 20, 1997)[D] esignating a transient temporaryillnessas a handicafunder
the ADA] is inconsistent wittCongressional intent.”gff’d, 159 F.3d 1346 (2d Cir. 1998).
Plaintiff here did not specify whether his “health related complicationsfteglsun or from his
alleged limp or any othgrermanent disability “that substantially limits one or more majer lif
activities.” Quintero v. Rite Aid of N, Inc,, No. 09CV-6084, 2011 WL 5529818, at *7
(S.D.N.Y. Nov. 10, 2011) (quoting 42 U.S.C. § 12102(23p alsdreid v. Time Warner Cabhle

No. 14CV-3241, 2016 WL 743394, at *6 (E.D.N.Y. Feb. 22, 20#gmissng ADA claim
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where the plaintiff dloes not provide any details concerning the frequency with which [his]
symptoms manifested, or the duration he suffered from™héragan v. United Int’l Ins. Co.
128 F. Supp. 2d 182, 185 (S.D.N.Y. 20Q01Bven if the court accepfthe plaintiff's] version of
the facts, he cannot show (as required to prove his prima facie case) that he hidxhmare
temporary inability to work after his surgerigs. (See als@®rder 7 (dismissing Plaintiff’s ADA
claim because he “d[id] not set forth any facts showing that he has any digahilit
substantially limitsone or more major life activities, or that the impairment was anything more
than a ‘temporary injury’ that is not protected by the disability statutes” (citadimhalterations
omitted)).)

Plaintiff alleges only that he became sick and his illness required surgeryingun
to miss several weeks of workSeeAm. Compl. 10.)However,[a] disability unde
the ADA does not includeemporarymedicalconditions, even if those conditions require
extended leaves of absence from vjgiecause such conditions are not substantially limiting.
Huskins v. Pepsi Cola of Odgensburg Bottlers,,Ih80 F. Supp. 2d 347, 351 (N.D.N.Y. 2001)
(citation and quotation marks omittedJourts have dismissed ADA claims where plaintiffs
were terminated after temporary illness or injury rendered them unablekdowarperiod of
time. See Holmes2015 WL 1958941, at *4 (laing the plaintiff failed to allege a disability
under the ADA where he was terminated upon attempting to return to work aftertlasAong
sick leave due to injury because the “temporary, transitory impairmeioes not qualify as a
disability unde the ADA”); Zurenda v. Cardiology Assocs., B.8o. 10€V-882, 2012 WL
1801740, at *8 (N.D.N.Y. May 16, 201g@Jismissing ADA claim where the plaintifivas
recovering from a knee surgdgand] was working on a part time basis” at the time she “was

discharged [from] her employmenthtuskins 180 F. Supp. 2dt 353 (holding a six-month
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absence due to injury “was temporary” and therefore not “a disability within theingeof the
ADA"); Graaf v. N. Shore Univ. Hosfd F. Supp. 2d 318, 321 (S.D.N.Y. 1998)smissing ADA
claim where the plaintiff Stated that he suffered a back injury which forced him temporarily to
leave work” but “d[id] not claim that his injury was permangnisee also Adams v. Citizens
Advice Bureapl87 F.3d 315, 316 (2d Cir. 1999) (affirming summary judgment for the defendant
where the plaintiff tvas unable to work only for three and one-half mdiths

Additionally, even if Plaintiff qualified as disabled under the ADAnba/here asserts
that he was “otherwise qualifiedd perform the essential functions of his sice his absences
began. Plaintiff alleges that he was “unable to finish the semester” of classeshii health
problems, and was consequently removed from teaching those classiesraatietold his
appointment would not be extended. (Am. Compl. 10, Y&t) Plaintiffnowhere explains
whether circumstances had changed such that he would be capable of performirentied ess
functions of his position, one of which undoubtedly requires that he report to his classes in order
to teach themSee Lewis W.Y.C.Police Deyi, 908 F. Supp. 2d 313, 327 (E.D.N.Y. 2012),
(“[C] ourts have specifically noted that the ADA does not require employers tdeatbranic
absenteeism even when attendance problems are cauasedimployes disability! (citation,
alterations, and quotation marks omitted) (collecting casa#$)), 537 F. Appx 11 (2d Cir.
2013) Pierce v. Highland Falls-Fort Montgomery Cent. Sch. Didb. 08CV-1948, 2011 WL
4526520, at *5 (S.D.N.Y. Sept. 28, 2011)he ADA does not require an employer to make a
reasonable accommodation for an employee who does not attend work, nor does the Act require
an employer to retain such an employeesuardino v. Vill. of Scarsdale Police De#15 F.
Supp. 2d 643, 648 (S.D.N.Y. 201(Hranting motion to dismiss ADA claim based on termination

for leaving his guard post to use the bathroom because the plaiasfibt alleged that any

35



accommodation, other than being allowed to leave his post, would resolve the symptoms he
experiencey; Ryan v. Best Buy Co. IndNo. 06€CV-157, 2009 WL 3165584, at *5 (W.D.N.Y.
Sept. 27, 2009} If an individual is totally disabled and thus, unable to perform any job, no
matter what its essential function, the decision to fireittdhvidual cannot be discriminatory

even where the individual is fired because of the disability.” (citation and quotadids m
omitted));Davis 1997 WL 655935, at *16'An employee cannot be considered ‘otherwise
gualified when she is unable to report to work at the time required, because she is not able to
perform one of the essential functions of her jgbdllecting case$) Kotlowski v. Eastman

Kodak Co, 922 F. Supp. 790, 798 (W.D.N.Y. 1996)he ADA does not require an employer to
accommodate an employee who cannot get to Work.

Therefore, even taking Plaintiff’s allegations as true, he has failed ¢ocastédim for
discrimination under the ADA, and his ADA, Rehabilitation Act, and NYSHRIimsbased on
disability discriminatiorare dismissed.

4. ADEA

The ADEA provides irrelevantpart that “[i]t shall be unlawful for an employer . . . to
discharge . . any individual . . . because of such individual's age.” 29 U.S.C. § 623(a). “To
establish a prima facie @afunder the ADEA], a plaintiff . . . must show (1) that [he] was within
the protected age group, (2) that [he] was qualified for the position, (3) that ffeziezced
adverse employment action, and (4) that such action occurred under circumgiangesse to
an inference of discrimination.Bucalo v. Shelter Island Union Free Sch. Di§@1 F.3d 119,

129 (2d Cir. 2012) (quotation marks omittes@e als@Barker v. Ellington Bd. of EducNo. 12-

CV-313, 2013 WL 6331159, at *10 (D. Conn. Dec. 5, 9q%ame).
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Plaintiff includes no allegations in support of his age discrimination claims other than
that he fell within the age range protected by the ADEA. This is insufficiestate a claimSee
Payne 2011 WL 3043920, at *@lismissing discrimination claims where the plaintiff did not
include facts relating to discrimination on the basis of race or religiopwhere in the narrative
portion of his complaint, except for the entirely conclusory statement that he[$rfonsure’
that he was mistreatédn that basis)trvine v. Video Monitoring Servs. of Am., L..Ro. 98CV-
8725, 2000 WL 502863, at *4 (S.D.N.Y. Apr. 27, 20Qdismissing age discrimination claims
where theplaintiff's “theory appears whollpased on a false syllogism: A) My-erkers hate
me; B) | am old; C) My cavorkers hate me becausmlold” (quoting Crawford v. Medina Gen.
Hosp, 96 F.3d 830, 836 {b Cir. 1996))). “Where there is no reason to suspect that an
employefs actions had anything to do with membership in a protected class, othfth#jan
plaintiff’s bald assertion thfithe was a member of such a class, and the people who made
decisions about [higmployment were not, no claim is state@chej 2011 WL 744738, at *3
(citing Yusuf 35 F.3dat 714). Indeed Plaintiff, who was born in 1950s¢eAm. Compl. 4)was
already a member of the age group protected by the Abieh he was hired, further
undermining any possible inference of age discrimination relating to hisedrom. See
Snowden v. Trs. of Columbia UniMo. 12CV-3095, 2014 WL 1274514, at *8 (S.D.N.Y. Mar.
26, 2014) (“Where, as here, an employee is already a member of the protectedhetabged,
any inference of age discrimination when [giaintiff’s] employment is terminated is
undermined); Baguer v. Spanish Broad. SyNo. 04CV-8393, 2010 WL 2813632, at *14
(S.D.N.Y. July 12, 2010) (“Being in the protected class when hired undermines aenoefef
age discrimination.”)Elfenbein v. Bronx Lebanon Hosp. ChNo. 08CV-5382, 2009 WL

3459215, at *7 (S.D.N.Y. Oct. 27, 2009) (noting that becalibe]{p]laintiff was 68 and
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already a member of the protected clagsen he was hired], any finding of pretexd”
“undermine[d]” (quotation marks omitted)Because the Amended Complaint alleges no facts
whatsoever implicating Plaintiff’'s age in the decision to end his employmkxntiff's ADEA
claims are dismissed.

lll. Conclusion

For the foregoing reasons, Defendants’ Motion To Dismigsaisted However, because
this is the first adjudication of Plaintiff’s claims on the merits, the dismissal is withqutljoe
See Terry v. Inc. Vill.fdPatchogue826 F.3d 631, 633 (2d Cir. 2016) (explaining that “district
judges should, as a general matter, liberally permit pro se litigaataend their pleadings”
unless “amendment would be futile”). Sho#&l@intiff choose to file aecond amended
complaint, he must do so within 30 days of this Opinion, addressing the deficienciesadentifi
herein. Thesecondamended complaint will repte, not supplement, tAenendedComplaint
currently before the Court. It therefore must congdliof the claims and factual allegations
Plaintiff wishes the Court to considerhe Court will not consider factual allegations raised in
supplemental deatations, affidavits, or letters. If Plaintiff fails to abide by theda@ deadline,

this action could be dismissed with prejudice.

2 Because the Amended Complaint fails to state a ¢kiienCourt need not consider
Defendants’ addional argument that Plaintiff failed to allege the personal involvement of any of
the individual Defendants in any unlawful conduct. However, the Court notes that Defendants
Yellen, Murray, and Raikes-Colbert were never properly sen@deDefs.” Mem.12.) Should
Plaintiff wish to file a second amended complaint and include claims againsDibfeselants,
he will need to provide addresses where they can be served with process, archibpeatidge
their involvement in the events underlying hidrdls, in order to have his claims against them
considered.
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The Clerk of Court is respectfully requested to terminate the pending Motion. (See Dkt.

No. 32.)
SO ORDERED.

Dated: JuneS ,2019
White Plains, New York

A

TSENI#JE —KARES<_
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