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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ALEXANDER CARNO,
Plaintiff,
-against-
THE UNITED STATES OF AMERICA, FEDERAL 17 cv 7998 (NSR)
BUREAU OF PRISONS, WESTCHESTER
COUNTY JAIL, CORRECT CARE SOLUTIONS OPINION & ORDER

INC., WARDEN OR SUPERINTENDENT OR
SHERIFF OF WESTCHESTER COUNTY JAIL,
MEDICAL DIRECTOR OR CEO OF CORRECT
CARE SOLUTIONS, ACTING DIRECTOR OF
FEDERAL BUREAU OF PRISONS,

Defendants.

NELSON S. ROMAN, United States District Judge:

Plaintiff Alexander Carno (“Plaintiff”) brings an action against the United States of
America (“United States” or “Government”), Federal Bureau of Prisons (“BOP”), and Acting
Director of Federal Bureau of Prisons, (together, “Federal Defendants™); Correct Care Solutions
Inc. and Medical Director or CEO of Correct Care Solutions, Inc. (together “Correct Care
Defendants™), Westchester County Jail and Warden or Superintendent or Sheriff of Westchester
County Jail, (together, “Westchester Defendants™), (collectively, “Defendants™), pursuant to 42
U.S.C. § 1983, Monell v. Dept’t of Soc. Serv. of the City of N.Y., and the Federal Tort Claims Act |
(“FTCA™), 28 U.S.C. §§ 1346 and 2671 et seq. (See Complaint, ECF No. 2.)

Before the Court are three motions to dismiss, filed by Westchester Defendants, Correct

Care Defendants, and Federal Defendants, respectively. (See ECF Nos. 59, 68, 75.)
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For the following reasonsthe Motionsto Dismiss are GRANTED. The Federal
Defendants’ Motion is dismissedth prejudice while Westchester and CorreCareDefendants
Motions aredismissedvithout prejudice Plaintiff is granted leave tamendhis Complaint!

BACKGROUND

The following facts, taken from the Complaint, are presumed true for the purpose of
deciding this motionOn October 92015,Plaintiff was arrested in White Plains, New York for
sex trafficking.Plaintiff was heldn default of $10,000 bail, which tgiickly made, and was thus
free for over a montlfOn November 232015 Plaintiff was arrestedgain, this time by thEeederal
Bureau of Investigations'EBI”). The BI chargedPlaintiff for sex trafficking.Following this
arrest Plaintiff was held without bail and sent to Westchester County Jail in Valhalla, New York.

Plaintiff was booked into the Westchester County Jail and wgsmalty placed in the 1
West block of the facility. Two months after arrivBlaintiff was transferred to the 3 West block
of the facility, where he resided at the time of the incidlest is the subject of hiSomplaint.

On April 9, 2016 Plaintiff was talking to another inmate in the 3 West block of the facility.
During Plaintiff’'s conversation with the other inmate, he sat on a radiator with both his hands and
his buttocks touching the radiator. There was no sigtcautionedhe radiator being hot, and at
no point did any of the correctional officers or&aintiff not to sit on the radiator.

After approximately five minutes of sitting on the radiaiigintiff suddenly realize that

the part of his pants that had been in contact with the radiator was wet. Upon realizimg tha

1 The Court notes that Plaintiff attempted to file an amended complaint onS]u)P8.(SeeECF Nos. 49, 44.)
This proposed amended complaint contained additional defendants: John-Baawlla Jane Doe (Id.) It also
contained more detailed allegations aboutinké/idual conduct of these John Doe Defendants

The Court denied Plaintiff's proposed amended compéd that juncture because the pending motions to dismiss had
already been filed SeeECF No. 54.) Now that the Court has ruled ogséhmotionsPlaintiff is permitted to file an
amended complaint, in similar form, addressing the individual condadk thie relevant parties and also addressing
any other deficiencies described in this Opinion.



pants were wetRlaintiff returned to his cell and removed his pants to see what the cause of the
moisture wasPlaintiff discovered that his skin had bdamnedby the radiatgrand his buttocks
werebleeding profusely.

At 9:45pmthat night Plaintiff flagged downa correctional officer whavas makinghis
rounds.Plaintiff informed theofficer that he had a medical emergency and kahd that “he had
burnedhis ass’ The officer told Plaintiff he would call for medical attention immediatdNaintiff
remained in his cell and did not hear from @féicer for almostan hour. At 10:30pithe ame
officer wham Plaintiff had alertedvas making his rounds agaflaintiff flaggedhim downagain
and asked if medical would see hiRlaintiff was still bleedingorofuselyfrom the burn The
officer told Plaintiff thatmedical was busy elsewhere in the facility with an emergency. He then
shut down the 3 West block for the night without providiRigintiff medical attention.

At 11:00pm a different correctional officer came to the 3 West block to make rounds.
Plaintiff now informed this officer of his medical emergency. The officer did ebevwe that
Plaintiff was burned and bleeding, Btaintiff removed his pants to show the officer. The officer
was disgusted by the sight of the buarmd toldPlaintiff that he would get him medical help
Plaintiff remained in his cell for another tvemd ahalf hours Finally, at 1:30am the corrections
officer returned to retrievBlaintiff and bring him to the medical departmehthe facility.

At the medical departmentyé oncall nurse took a picture of the burns and sent them to
an oncall provider, Correct Care Solutions determire the correatourse of actioffor the injury.

The nursetalked on the phone with @ect Care Solutions and discussed the injury for a few
minutes. After getting offiie phonethe nurse batagedPlaintiff, and senhim to his cell with
Tylenol to get him through the nighlBut Plaintiff’'s burns were so severe that Tyleategedly

could not minimize the excruciating pain that Plairfett throughout the night.



At 8:00am tle nextmorning,an officer gotPlaintiff from his cell and returned him to the
medicaldepartmentPlaintiff was taken to Correct Care Solutions where it was determined that
Plaintiff would need to be taken to the Westchester Medical Center Hospital for furthextievalu
and treatment. DurinBlaintiff's transport to hospital he had to sit “upon hard cold steel in a van,
not an ambulanceé.

Once Plaintiff arrived at the emergency room of Westchester Medical Gdmdewas
diagnosed with havinghird degree burns on his buttockBlaintiff was admied into the
Westchester Medical Center burn uRiaintiff remained in the burn unit for 27 days. During these
27 days Plaintiff underwent surgeryalong with various neurological and dermatological
treatments Following thesetreatments,Westchester Medical Centenformed Westchester
County Jail, and Correc@are Solutionghat Plaintiff neededcontinuing neurologicaand skin
treatmentOn October 162017,Plaintiff filed the instantComplaint againsFederal Defendants,
Correct Care Defendants, and Westchd3efendantsPlaintiff seeks $1,000,000.00 in damages.

Additional Facts Pertinent to Fed. R. Civ. P. 12(b)(1)

Westchester County Jail contracts with the United States Marshall SetvisMg”) to
hold federal prisoners along with the local county prisoners. The contractuanagitebetween
Westchester County Jail and USMS stat€he Local Government agrees to accept and provide
for the secure custody, care and safekeeping of federal prisoners in accordastaevithd local
law, standards, policies, procedures, or court orders applicable to the operatiorfa@lityé

The Court is permitted to assess this contract without convextipgfthe motions to
dismiss to a motion for summary judgment, as forsthe limited purpose of assessing proper

subject matter jurisdiction pursuant Fed.R.Civ.P. 12(b}&ppia v. Emirate 215 F.3d 247



(“[T]he court may resolve the disputed jurisdictional fact issues byrimfeto evidence outside
of the pleadings, such as affidavits, and if necessary, hold an evidentiangligari

LEGAL STANDARDS
Motion to Dismiss Pursuant to Fed.R.Civ.P. 12(b)(6) and 12(b)(1)

Under Rule 12(b)(6), the inquiry for motions to dismiss is whether the complaint
“contain[s] sufficient factual matter, accepted as true, to ‘state a claim to helié$ plausible on
its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgl Atl. Corp. v. Twombly550
U.S. 544, 570 (2007)). “While legal conclusions can provide the framework of a complaint, they
must be supported by factual allegationsd’ at679. The Court must take all material factual
allegations as true and draw reasonable inferences in thmowving party’s favor, but the Court
is “not bound to accept as true a legal conclusion couched as a factual @ggatito credit
“mere conclusory statements” or “[tjhreadbare recitals of the elements of a causencf katial,

556 U.S. at 678 (quotingwombly 550 U.S. at 555). In determining whether a complaint states a
plausible claim for relief, a district court must consider the context and “dravts judicial
experience and common sende.”at 679. A claim is faally plausible when the factual content
pleaded allows a court “to draw the reasonable inference that the defendahteigoliathe
misconduct alleged.fd. at678.

For motions brought under Rule 12(b)(1), “[a] case is properly dismissed for ladqexdtsu
matter jurisdiction . . . when the district court lacks the statutory or constitutiomadr to
adjudicate it.”"Makarova v. United State201 F.3d 110, 113 (2d Cir. 2000). “In resolving a motion
to dismiss under Rule 12(b)(1), the district court must take all uncontrovertemfin@d€omplaint
(or petition) as true and draw all reasonable inferences in favor of the psatragsjurisdiction.”
Tandon v. Captain’s Cove Marina of Bridgeport, In€52 F.3d 239, 243 (2d Cir. 2014). “[T]he

court may resolve the disputed jurisdictional fact issues by referring to evidendgeootshe
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pleadings, such as affidavits, and if necessary, hold an evidentiary hedapgia Middle E.
Constr. Co. v. Emirate of Abu Dhald15 F.3d 247, 253 (2d Cir. 200 Though a court “may
consider affidavits and other materials beyond the pleadings to resolve sdecjional issue, [it]
may not rely on conclusory or hearsay statements contained in the affiddv@Bséx rel. N.S. v.
Attica Cent. Sch.386 F.3d 107, 110 (2d Cir. 2004).

“Pro secomplaints are held to less stringent standards than those drafted byslaswen
following Twombly and Igbal.” Thomas v. WestchesteNo. 12CV-6718 (CS), 2013 WL
3357171 (S.D.N.Y. July 3, 2013). The court shaeltpro secomplaints “to raise the strongest
arguments that they suggestKevilly v. New York410 F. App’x 371, 374 (2d Cir. 2010)
(summary order) (quotinBrownell v. Krom446 F.3d 305, 310 (2d Cir. 2006%ge also Harris
v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (“even affavombly though, we remain obligated to
construe a pro se complaint liberally.”) “However, even pro se plaintiffs emgeivil rights
claims cannot withstand a motion to dismiss unless their pleadings contain &dlggations
sufficient to raise a right to relief above the speculative levalckson v. N.Y.S. Dep’t of Labor
709 F. Supp. 2d 218, 224 (S.D.N.Y. 20{gyotingTwombly 550 U.S. at 555) (internal quotation
marks omitted). Dismissal is jussfil, therefore, where “the complaint lacks an allegation
regarding an element necessary to obtain relief,” and therefore, thetédilgrally construe a
plaintiffs complaint [is not] the equivalent of a duty towete it.” Geldzahler v. New York
Mediaal College 663 F. Supp. 2d 379, 387 (S.D.N.Y. 2009) (internal citations omitted).

Section 1983 Actions

Section 1983 provides, in relevant part, that:“[e]very person who, under color of any
statute, ordinance, regulation, custom, or usage, of any Statgbjects, or causes to be subjected,

any citizen of the United States . . . to the deprivation of any rights, privilegeaymmities



secured by the Constitution and laws, shall be liable to the party injured.” 42 U.S.C. § 1983.
Section 1983 “is not itself a source of substantive rights, but a method for vindicdengl féeghts
elsewhere conferred by those parts of the United States Constitution aral &dtutes that it
describes.’Baker v. McCollan443 U.S. 137, 144 n.3 (197%ge Patterson.\County of Oneida
375 F.3d 206, 225 (2d Cir. 2004). To state a claim under § 1983, a plaintiff must allege “(1) the
challenged conduct was attributable to a person who was acting under color avstanel I(2)
the conduct deprived the plaintiff of a right guaranteed by the U.S. Comstitu@iastilla v. City
of New YorkNo. 09 Civ. 5446, 2013 WL 1803896, at *2 (S.D.N.Y. April 25, 20%8g Cornejo
v. Bell 592 F.3d 121, 127 (2d Cir. 2010).

Therefore, a Section 1983 claim has two essential elenféhtie defendant acted under
color of state law, and (2) as a result of the defendant’s actions, thefipfaifféred a denial of
his federal statutory rights, or his constitutional rights or privile@se Annis v. Cnty. of
Westchesterl36 F.3d 239, 245 (2d Cir. 199&)uinn v. Nassau Cnty. Police Depa3 F. Supp.
2d 347, 354 (E.D.N.Y. 1999) (noting that Section 1983 “furnishes a cause of action for the
violation of federal rights created by the Constitution”) (citation omitted).

Monell Liability

A municipality, like Defendant Westchester County, may be sued under § 1983 only “when
execution of [the] government’s policy or custom inflicts the injury.” Monell v. Dep’t of Soc.
Serv. of the City of N.Y436 U.S. 658, 694 (1978). Such a claim is commonly referred to as a
Monellclaim. A plaintiff asserting Monell claim against a municipal entity must “show that the
challenged acts were performed pursuant to a municipal policy or cuskattérson v. County
of Oneida 375 F.3d 206, 226 (2d Cir. 2004). Courts in this Circuit apply apreng test for §

1983 claims brought against a municipal enti¥fippolis v. Village of Haverstraw68 F.2d 40,



44 (2d Cir. 1985). First, the plaintiff must “prothee existence of a municipal policy or custom in
order to show that the municipality took some action that caused [the plaintiff’'sesheyond
merely employing the misbehaving officend. (internal citation omitted). Second, the plaintiff
must establish a “direct causal link between a municipal policy or custom and tgedalle
constitutional deprivation.” Hayes vCountyof Sullivan 853 F. Supp. 2d 400, 439 (S.D.N.Y.
2012) (quotingCity of Canton v. Harris489 U.S. 378, 385 (1989)).

A complaint must include more than broad or vague allegations to supyortedl claim.
“[T]he simple recitation that there was a failure to train municipal employeesndossiffice to
allege that a municipal custom or policy caused the plaintiff's injudyares v. City of New York
985 F.2d 94, 100 (2d Cir. 1993ke alsdavis v. City of New YoriNo. 0Z2CV-1395(RPP), 2008
WL 2511734, at *6 (S.D.N.Y. June 19, 2008) (holding that “conclusory allegations that a
municipality failed to train and supervise @mployees” are insufficient to statédvimnell claim
absent supporting factual allegations). Similarly, it is not enough to allegky sivapa municipal
policy or custom existsZahra v. Town of Southqld8 F.3d 674, 685 (2d Cir. 1995).

Additionally, a municipality may not be held liable under § 1983 aespondeat
superiortheory solely because the municipality employs an individual who violated the
law. Monell,436 U.S. at 692. For an unofficial policy or custom to inMtmellliability, the
practice, custom or usage must be so widespread and so persistent that it has thddarce of
Seelauro v. City of New YorkB9 F. Supp. 2d 351, 366 (S.D.N.Y. 199@)\’'d on other grounds
219 F.3d 202 (2d Cir. 2000).

Eighth Amendment and Medical Indifference

The Eighth Amendment provides: “Excessive bail shall not be required, nor excasssve f

imposed, nor cruel and unusual punishments inflicteldS. Const. amend VIII. Therefore, the



Eighth Amendment “guarantees individuals the right not to be cligbjéo excessive sanctions.”
Miller v. Alabama 567 U.S. 460, 469, 132 S. Ct. 2455, 2463, 183 L. Ed. 2d 407 (2012) (quoting
Roper v. Simmon$43 U.S. 551, 560, 125 S. Ct. 1183, 1189, 161 L. Ed. 2d 1 (2005). The right
emanates from the basic precept of justice that punishment for crime shayiadbated and
proportioned to [the] offens®oper 543 U.S. at 560 (citations and internal quotations omitted).
“By protecting even those convicted of heinous crimes, the Eighth Amendmentmedffer duty

of the government to respect the dignity of all persalais.”

In order to assert an Eighth Amendment claim for medical indifference,ifflainst plead
facts to establish that defendant acted with “deliberate indifference to seremlical needs.”
Harrison v. Barkley 219 F.3d 132, 136 (2d Cir. 2000) (quotiagtelle v. Gamble429 U.S. 97,

103 (1976))see also Chance v. Armstrqrigt3 F.3d 698702 (2d Cir. 1998). Itis wekstablished
that “the Eighth Amendment is not a vehicle for bringing medical malpractice claonsa
substitute for state tort law, [and that] not every lapse in prison medical itlatiserto the level
of a constitutioal violation.” Smith v. Carpenter316 F.3d 178, 184 (2d Cir. 2003). “Only
deprivations denying the minimal civilized measure of life’'s necessities dr@entfy grave to
form the basis of an Eight Amendment violatioS4lahuddin v. Goord467 F.3d 279 (2d Cir.
2006) (internal quotations omitted).

Medical deliberate indifference claims under Eighth Amendment of the U.S. Dboati
and Section 1983 require courts to engage in apavb inquiry, one objective and the other
subjective. The subjectivequiry focuses on the defendant’s motive and the objective inquiry on
the conduct’s effecChance, 143 F.3d at 70ZFirst, the alleged deprivation must be, in objective
terms, sufficiently serious. Second, the defendant must act with a sufficielfghble state of

mind.” Id. A “sufficiently serious” medical need is a “condition of urgency, one that maupe



death, degeneration, or extreme pakldthaway v. Coughlin37 F.3d 63, 66 (2d Cir. 1994). A
prison official acts with the requisite deliberandifference when that official “knows of and
disregards an excessive risk to inmate health or safeGhahce 143 F.3d at 702 (citingarmer

v. Brennan511 U.S. 825, 837 (1994)).

Deliberate indifference also requires the prisoner to “prove that that tta mfifscial
knew of and disregarded the prisoner’s serious medical negdarice 143 F.3d at 702. Thus,
prison officials must be “intentionally denying or delaying access to mexdicaor intentionally
interfering with the treatment once prabed.” Estelle 429 U.S. 97, 104 (1976).

Federal Tort ClaimsAct

Under the Eleventh Amendmaeptthe U.S. Constitutionhe United States, asovereign,
is immune from suits raising Constitutional violatiohsS. Const. Amend. XI. (“The Judicial
powerof the United States shall not be construed to extend to any suit in law or equity,ra@dme
or prosecuted against one of the United States by Citizens of another StateCitizdns or
Subjects of any Foreign State.”) At the same time, the Suprenté lt2suheld that Congress can
abrogate state sovereign immunityough legislation such as the FTCPhe FTCA creates a
statutory exception to the United States’ general sovereign immamdtprovides that the United
Stategnay besubject to suitor injuries suffered by federal prisoners confined in federal facilities
provided that they suffer at the behest of fedemaployeesUnited States v. MuniA963, 374
U.S. 150, 83 S.Ct. 1850 (1963).

At the same time, the FTCA does not waive the government’s sovereign immaméy
blanche For example, it does not waive immunity fort claims againshagencies or individuals
in their official capacitySee28 U.S.C 2679 (af'The authority of any federal agency to sue and

be sued in its own name shall not be construed to authorize suits against sutlagetesaon
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claims which are cognizable under section 1346(b) of this title, and the remedieegioyithis
title in such cases shall be exclusiyé&dditionally, FTCA Section 2671 states that anytractor
of the United States is excluded from being considered an empl@yees, as a general rule,
sovereign immunity precludes suits against the United States for injuriesl dauselependent
contractors'Logue v. United Stated12 U.S. 521, 93 S. Ct. 2215 (1973).

DISCUSSION

Separate motions to dismiss have been filed by the Federal Defendants, Corect Car
Defendants, anw/estchesteDefendantsThe Courigenerallyaddresses eadeparately

Federal Defendants

Federal Defendants move to dismiss the claims against them on several grasthtsey
argue thathe United States, as a sovereign, is immune from any constitutional claims alleged
against them(Federal Defendants Motion, (“Fed. DefeM”), ECF No.76, at 5.) Next, they
argue thathe BOP and Acting Direot are improper defendants in any FTCA actiid. at 6.)
Third, they argue that the independent contractor exemption bars Plaintiff's Fa@#s @dgainst
the United States for any negligent actsel by norfederal employeesld.) Last,they argue that
the “discretionary function exemptidrbars any FTCA claims relating to the decision by the
federal government to contract with Westchester Coulatya 9.)The Court agrees with each

Non+TCAConstitutional Claims Against United Statesd its Agents
Federal Defendants correctly note that “[T]he United States, as sovereigmuse
from suit save as it consents to be suédhman v. Nakshiamt53 U.S. 156, 160 (1981);
F.D.I.C. v. Meyer510 U.S. 471, 475 (1994) (“Absent a waiver, sovereign immunity shields the
Federal Government and its agencies from suit.”). Thus, to establish subjeat jurisdiction,
a plaintiff must identify an applicable waiver of the sovereign immubig/Masi v. Scumer

608 F. Supp. 2d 516, 524 (S.D.N.Y. 2009) (citMgkarova 201 F.3d at 113).
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Plaintiff here has not done so. Apart from checking a box oRdmsplaint indicating
that he alleges a “violation of [his] federal constitutional rights” he does notangtstatute
that implicates the United Statekability. Hence, any general constitutional torts he is
attempting to allege are barred by sovereign immunity.

Similarly, to the extenPlaintiff alleges constitutiondbrt claims against thBOP and
Acting Director of the BOP in his official capacithe Court must dismiss them. Tort suits
against government officials are consideseits against the United States and are similarly
barred by sovereign immunity.

Accordingly, the United States, BOP, aacting Director of the BOP in his official
capacity arelaimmune from Plaintiff's constitutional tort claimk.D.I.C. v. Meyer510 U.S.
471, 475 (1994) (“By definition, federal law, not state law, provides the sources of ligdnility
a claim alleginghe deprivation of a federal constitutional right...the United States simply has
not rendered itself liable under § 1346i¢t) constitutional tort claims.”)

Pursuant to the Court’s duty to constpue seplaintiffs’ claimsliberallythe Court reads
Plaintiff s complaint as attempting to raise tort claims against Federal Defemdaveser
possible. Itherefore next assesses whether Plaintiff has cognizably pleaded to# atminst
the United States or its federal agencies putsioaiheFederal Tort Claims Act (“FTCAY)

FTCA Claims AgaindBBOP and Acting Director of BOP
FederalDefendants argue that the BOP and Acting Director of the BOP are improper
defendants for any FTCA action. (Fed. Def. Mem. at 6.) They argue that thed®ES not waive
the government’s immunity for tort claims against agencies or individuals in thaelaapacity.
28 U.S.C 2679 (a) (“The authority of any federal agency to sue and be sued in itarae shall

not be construed to authorize suits agasuch federal agency on claims which are cognizab)le
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The case lawsupports thisSeePoint-Dujour v. U.S. Postal Serv.,

If the plaintiff chooses to réle, he should note that both the United States Postal

Service and Amadu Haruna are improper defendants to this action. In enacting the

FTCA, the United States explicitly waived its sovereign immunity with respect to

certaincommon law tort claimd-dowever, this waiver of immunity does not apply

to suits brought pursuant to the FTCA against federal agencidsccordingly,

the Postal Service may not be sued directly on claims brought under the FTCA.
No. 02 CIV. 6840, 2003 WL 1745290, at *3 (S.D.N.Y. Mar. 31, 20@®&phasis addedYhe
clear consensus is that official government agencies are immune fnemalgeéT CA liability.See
also Robinson v. Overseas Military Sales Corpl F.3d 502, 510 (2d Cir. 1994)ismissing
FTCA claimsas a matter of lawmgainstAir Force Exchange Service, a federal agency under the
Air Force and Army, and instead permitting those claims to be assedegtafe United States).
Accordingly, all FTCA claims alleged against BOP and its Actinge®or are dismissed as a
matter of law. To the extent Plaintiff is attempting to raise FTCA claims, they mapemhised
against the United States. However, for the following reasons, those claistidl argroper.

Independent Contractor Exemption

In order for the United States to be liable for torts, the FTCA requires thatttrtsee
committed byfederal employeedience,Federal Defendants next argue that Plaintiff does not
make any allegations regarding acts or omissipntederal employeesut ratherseeks to hold
Federal Defendants liable for the acts of Westchester County employees anthédtess
County’scontracted medical providers. (Fed. Def. Mem. at 6.) As such, they argue thaCtlh's FT
independent contractor exemption prohibits such liability.

The FTCA defines federal employees as follows:

“Employee of the government” includes (1) officerseorployeesf anyfederal

agencymembers of the military or naval forces of the Uni&dtesmembers of

the National Guard while engaged in training or duty under section 115, 316, 502,

503, 504, or 505 of title 32, and persons acting on behalfexfeaal agency in an
official capacity, temporarily or permanently in the service of theddritates,
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whether with or without compensation, and (2) any officemoployeeof a Federal

public defender organization, except when such officeeraployeeperforms

professional services in the course of providing representation under section 3006A

of title 18
28 U.S.C8 2680 (a) In Logue,the Supreme Court explained thdtile the definition of “federal
agency” in the FTCA includes “the executive departments, the military depastneaemd
independent establishments of the United StateSdoes not include any contractor with the
United States.412 U.S. at 526. lalsoexplained, based on an-depth review of the statute’s
legislative history, that Congresgaftedthis waiver intentionally, contemplating that the United
States would not be liable for conduct by a thpedty with whom it merely contracted and where
thatthird-party contractor was managiadacility’s dayto-day operationdd. at 529.

Following Logue numerous courts across the country assessed FTCA claims brought
against the federal government for various constitutional torts thatredcto incarcerated
inmates, whether prgial detaineesconvicts,or immigrantdetaineesWhee those courts found
contracts delegating the da&yday operations and management of “housing, safekeeping, and
subsistence of federal prisoners” detaineeso localservice providers, the employees of those
services were not deemed “federal employees” under the FTCA, notwitimgtdhat the federal
government still hatdroadoversight on those fadiles. See e.gJohnson v. United StatelNo. 5-
cv-40, 2006 WL 572312 (E.D. Va. Mar. 7, 20@snding no liability for federal government where
contract between U.S. Marshals Service and Virginia jail provider detegat®/irginia jail
provider the responsibility for “housing, safekeeping, and subsistence of fedsraeps); Henry
v. United StatesNo. 16CV-4718,2013 WL 5972671 (E.D.N.Y. Nov. 5, 2018jnding no

liability for federal government where contract between U.S. Marshals Servic€@andy

Correctional Facility provided that facility would “accept and provide for tleireecustody,
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safekeeping, housing, subsistence and care of federal detgiseestIs®costa v. U.S. Marshals
Serv, 445 F.3d 509 (1st Cir. 2006).

The Supreme Cotim Logueand its progenyeason that when liability stems from a local
facility’s negligence, and the local facility merelydhan arm’s lengthcontract with the federal
governmentliability more appropriately rests with that local facility. This is dese, while the
federal government may have certain compliance requirentleatscal facility is functionallyin
charge of the dato-day operationsand supervises employedsectly, rather tharthe federal
governmentSee Logued412 U.S. at 525.

Here, the contracbetweenUSMS and WestchesteCounty providedor “the housing,
safekeeping, and subsistence of federal prisdng@eeCharles Jacob Dec. Ex A, (“Contract”),

ECF No. 77-1.Jurther, whilethe initial contractequiredthe Local Governmertb notify USMS

as soon as possibihen medical emergencies arose that required “removal of a prisoner from the

facility” as well as “prior authorization” from USMS, the contract was rhiediin 2007 so that:

The Local Government shall accept and providettiersecure custody, care and
safekeeping of federal prisoners in accordance with state and local lawardsand
polices, procedures, or court orders applicable to the operations of the Medical
Center.

(See id) Hence in 2015, wherPlaintiff suffered his medical emergency, the newer provisions

were in effect Theseprovisions put the onus and responsibility for prisoner medical care in the

hands of the Local Government, abdicating any previous dhaesvere ortJSMS.

The renewedontractis just thetype of contract contemplated hpgueand its progeny
in that itdirects Westchester County teanage angupervisdederal prisonersn a dayto-day
basis, and only requires the County to meet federal compliance standamtsdingly,

Westchester County is deemed an independent contractor with the United fStatdschthe
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independent contractor exemption appligiserefore, the United States may not be liable for acts
taken by employees of Westchester County.
Discretionary Fuietion Exemption

Federal Defendants lastly argue tR&intiff also cannot bring an FTCA claim against the
United States foUSMS’s decision to contract with Westchester County. (Fed. Def. Mem. at 9.)
They explain that wile the FTCA permits actions for damages against the United States for
injuries caused by the tortious conduct of United States employees or agent§Cihealso
includesa sectionthat expressly limits the immunity waiver in certain circumstanSeg28
U.S.C. 8 2680 (titled “Exceptions This sectiorexcepts “[a]ny claim ... based upon the exercise
or performance or failure to exercise or perform a discretionary function oodute part of a
federal agency or an employee of the Government, whetheot the discretion involved be
abused.” 28 U.S.C. § 2680(a).

The Court agrees with Federal Defendants. Hezond Circuit hagxplainedthat the
purpose of the discretionary function exception in the FTCA is to protect separation of poaie
to “protect certain governmental activities from exposure to suit by private indisitla re
World Trade Center Disaster Site Litigp21 F.3d 169, 190 (2d Cir. 200@jtation omitted).It
alsoexplained that the excepti@pecificallyprotectsthe federajovernment from liability when
it partakes in legal activity, but a private individual commits a tort in the scope aictinaty. Id.

Assessing the discretionary function exception is aeurd inquiry. United States v.
Gaubert 499 U.S. 315, 3223 (1991).First, the challenged actions “must be discretionary, in that
they involve an ‘element of judgment or choice’ and are not compelled by statute atioegul

and second, “the judgment or choice in question must be grounded in considerationscof publ
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policy or susceptible to policy analysi€oulthurst v. United State214 F.3d 106, 109 (2d Cir
2000)(citing Gaubert 499 U.S. at 322-23).
Here, the first part of the inquiry is met. While USMS has a statutory duty dwitier for
the safekeepingof any person arrested...pending commitment to an institution” it “may contract
... for the imprisonment, subsistence, care and proper employment” of fedesaépsisl8 U.S.C.
88 4086, 4002. The United States has discretion because it is statutorily perondeszde
whether it will personally provide for arrestees’ safe-keeping or sabract that responsibility.
Turning to the second part of the inquiry, threngis also metThe Government has to
weigh the public policy concerns regarding safety and medical care for pribefers deciding
whether or not to subcontract with a Aedleral facility to house detainees. Numerous courts have
found such a decision to qualify as a public policy concern that would be covered ByCORe F
discretionary function exceptioB8eee.g, Toomer v. Cty. of NassaNo. 0#CV-01495, 2009 WL
1269946 (E.D.N.Y. May 5, 2009explaining that when United States had to contract with
Virginia Peninsula Regional jalil, it “had to weigh concerns of expense natration, payment,
access to premises, and a veritable plethora of factors,” all of which are galisiglerations)
Johnson 2006 WL 572312at *5 (“it is clear that the USMS must carefully drate competing
policy factors prior to entering a contract for the housing and care of lfgdis@ers”);United
States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airhe@s).S. 797, 81314,
104 S. Ct. 2755, 27641989 (explaining that dicretionary function “plainly was intended to
encompass the discretionary acts of the Government acting in its role atatorefithe conduct
of private individualy); Williams v. United State$0 F.3d 299, 310 {4Cir. 1995) (findingthat
“decisionto hire an independent contractor to render services for the United Statxssslgithe

type of decision that the [discretionary function] exception is designed to Sloeldibility.”)
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With that, the Court finds that the Discretionary Functiomgxeon bars any claims by
Plaintiff relating to the United Statedécision to contract with Westchester County.

Accordingly, the Court finds that there is no legal basis for the United Stat&s, &80
Acting Director of the BOP to be liable for any bktconstitutional tortious conduct of which
Plaintiff complains. The claims against these three actors are thereforesdmvith prejudice,
and these defendants may be terminated from the docket.

Correct Care Solutions, LLC

The Court next addresses the arguments raised by Correct Care SolutiGhandtlthe
Director/lCEO of Correct Care Solutiorf€Correct Care Defendants”). Correct Care Defendants
raisetwo principal arguments in support of their Motion to Dismiss the Complaint. First, they
argue thathe Complaint lacks any allegations supporting the individual involvement of the
MedicalDirector/CEO of Correct CaréCorrect Care Mem, ECF No. 70, at 9.) Sectimely argue
that Plaintiff fails to properly allegeMonell claim against Correct Care

Director/CEO of Correct Care

The Court begins by assessing the pleading sufficiency of Plaintéfiim€ against the
Medical Director/CEO of Correct Cardn that vein, the Court notes th@ection1983 imposes
liability for “conduct which ‘subjects, atauses to be subjected’ the complainant to a deprivation
of a right securetbhy the Constitution and lawsRizzo v. Goode423 U.S. 362, 3701 (1976).
Thereforein addition to alleging a constitutional violatidpersonalinvolvementof defendants
in alleged constitutional deprivations is a prerequisite to an award of damagess UrdBs.”

McKinnon v. Pattersarb68 F.2d 930, 934 (2d Cir. 1977).

2 Plaintiff incorrectly names this entity as “Correct Care Solutiams, [This Court will simply refer to the entity as
“Correct Care” hereonafter.
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While itis typically the practice of this Court to first assess whether Plaintiff has alleged a
plausible constitutional violation, and then to assess whether he has alleged enotgk dapisrt
1983 liability against individual defendantsere the allegations against thdividually named
defendants arso sparse that they daially defective

Correct Care Defendants argue that Plaintiff hasomby failed to sufficiently allege
involvement of the Medical Director/ CEO of Correct Céiney argue that Plaintiffils toallege
sufficient allegations to support the claimsaofy of the named individual defendants. They note
thatthe onlystatemert related to individually named defendants are the descriptions of who these
individuals are. For example, in the “Defendant Information” section, Plaait&fes that the
Warden / SuperintendenSherriffis the “commander and leader of Westchester Countyaladl”
that theMedical Director is the “CEO of Correct Care Solutio€bmpl.at 3)

The Court agrees with Correct Care Defendabigon reviewing the Complaint and
Plaintiff's opposition (Pl. Opp., ECF No. 58), it cannot find a single sentence supporting the
individual involvement of either the Director/CEO of Correct Care or the fBloéNVestchester
County Jail The only reference to these individuals is their description itReéndants section
of the ComplaintAs Correct Care Defendants note, “[tlhe mere linkage to the alleged unlawful
conduct through the prison chain of commandhsufficient to show personal involvement, and
the doctrine ofespondehsuperioris unavailable to hold supervisory officials liablégnkin v.
Trachtman 2017 U.S. Dist. LEXIS 211572, at* 12 (N.D.N.Y. Dec. 21, 20d@knson v. Sposato
No. 15CV-3654, 2015 WL 6550566, at *3 (E.D.N.Y. Sept. 22, 2015) (dismissing a plaintiff's
claims against the defendants because the complaint did “not include argl fdlggations
sufficient to demonstrate personal involvement” by those defenddfds)) v. DanielsNo. 16

CV-7540, 2011 WL 2421285, at *2 (S.D.N.Y. June 9, 2011) (holding that the plaintiff did not
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plausibly allege that the defendants were personally involved because the wbmijplanot
include facts about any “specific wrongdoing sufficient to constitute persor@ement”).

Plaintiff does not allege that he ever interacted wither of the individually named
Defendants during his entire medical ordeal, or esad, does not explicitly or implicitly allege
what, if any, decisionshose individualsmade regardindnis treatment The Court therefore
dismisses th&ection1983 claims asserted agaibsth ofthem.At this juncture, howevethese
claims are dismissed without prejudi@nd Plaintiff may amend his Complainto cure his
pleading deficiencied he is able to provide plausible facts supporting the precise actions that
these two individuals took that contributed towards his injuries.

Correct Care and Westchester County

The Court next turns to Plaintiff's inadequate neatlicare claims as alleged against
Correct CareLLC and Westchester County. These claims depend on a single threshold question:
did defendants’ actions violafaintiff's constitutional rights? If they did not, theone of the
defendants can be liable Riaintiff, whether through § 1983 dfonell vis-avis a policy or
custom. Ifthere was a constitutional violation, then the Court may assess propgy liab

In that vein, the Court turns to the legal stand@alrect Care Defendants note that “[a]
pretrial detainee’s unconstitutional conditions of confinement are governed Buérocess
Clause of the Fourteenth Amendment, rather than the Cruel and Unusual PunishmeatsfClaus
the Eighth Amendment.”ld. at 6) (citingDarnell v. Pineirq 849 F.3d 17, 29 (2d Cir. 2017).
Correct Care Defendants are corr@eit as he Second Circuit recently explained:

In Estelle v. Gamblet29 U.S. 97, 103 (1976), the Supreme Court held that the state

has a constitutional obligation to provide medical care to persons it is punishing by

incarceration. When the state is deliberately indifferent to the medical nieads o

person it has taken into custody, it violates the Eighth Amendment’s prohibition on

cruel and unusual punishmend. at 104. The Supreme Court subsequently

extended the protections for prisoners establish&gtielleto civil detainees under

the Due Process Clause of the Fourteenth Amendment, reasoning that persons in
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civil detention deserve at least as much protection as those who are criminally

incarcerated
Small v. Orange County et.aNo. 173506+pr, (2d. Cir, May 24, 2019). In other words, while the
Fourteenth Amendment controls due to Plaintiff's status as-tigreetainee, the Supreme Court
has read the Eighth Amendment’s protections into the Fourteenth Amendment’'sigretéar
conditions of confinemerfor all individuals taken into state custodyhe standard is the same
regardless of which amendment’s prism the court looks through.

The Court proceeds with assessing the plausibility of the constitutional viokssistated
earlier, medical deliberate indifference claims under Eighth Amendmenteequirts to engage
in a twopart inquiry, one objective and the other subjective. The subjective inquiry focuses on the
defendant’s motive and the objective inquiry on the conduct’s efideince, 143 F.3d at 702
Put simply, “[f]irst, the alleged deprivation must be, in objective terms, sufficiently serious.
Second, the defendant must act with a sufficiently culpable state of nhihdd’ “sufficiently
serious” medical need is a “condition of urgency, one that may produce death, degeneration, or
extreme pain.Hathaway v. Coughlin37 F.3d 63, 66 (2d Cir. 1994).

Here, the Court finds it unquestionable that Plaintiff's injury satisfies thetolggmrong
of being sufficiently seriouslaintiff repeatedly alleges that he was ladand bleeding out his
rear end, so much so that the second corrections officer was “sickened at the sigbkiof @hel
bleeding almost to the point of nausea.” (Compl. 11 14, 20,P24intiff adds that he suffered
excruciating pain during the night before he went to the emergency rabifi 26).Plaintiff also
alleges that when he reached Westchédiedical Center Emergency Department the next day,
they made the diagnosis and determination that plaintiff had “suffered c@gmithirddegree
burrs” and would need to be admitted to the burn unit immediatiely.f(29). Plaintiff then

received emergency surgery from the burn unit as well as neurological andadegyaare. Id.
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11 3132.) Plaintiff remained in the hospital receiving treatmenti@nty-seven days.d. 1 32).
He alleges that his treatment included continuing neurological treatment dinciggngs skin,
post-surgery.l@. § 34.) In his opposing brief, he adds that he is disabled and in a wheelchair.

The classic understanding @éliberate indifference is connected with “unnecessary and
wanton infliction of pain, or other conduct that shocks the conscieHeétaway v. Coughlim©9
F.3d 550 (2d Cir. 1996Here, Plaintiffdescribes experiencing'life threatening emergency” and
having “trauma surgery”that left him with a “permanent disability” and “dependence on a
wheelchair.” §eePl. Opp., ECF No. 58, at Zl)aken as true, Plaintiff’s injury satisfies any plain
standard for being objectively painful and serious. The Courtmatefdrther dwell on this prong.

The Second prong for satisfying deliberate indifference is subjegtipeson official acts
with the requisite deliberate indifference when that official “knows of asir@¢gards an excessive
risk to inmate health or safety..Chance 143 F.3d at 702 (citingarmer v. Brennan511 U.S.
825, 837 (1994)). Deliberate indifference also requires the prisoner to “provhahtte prison
official knew of and disregarded the prisoner’s serious medical neggdarice 143 F.3d at 702.
Thus, prison officials must be “intentionally denying or delaying access thcahecare or
intentonally interfering with the treatment once proscribefstelle 429 U.S. 97, 104 (1976).
Again, the standard is the same put through the Eighth Amendment or the Fourteenth
Amendment’s de pocess clause. For a pretrdgtaineeo claim unconstitutionatonditions of
confinemensufficient to color arg 1983 claim forunconstitutional condition of confinemehe
mustdemonstrate that “officers acted with deliberate indifference to the challengeidiaus.”
Darnell v. Pineirqg 849 F.3d 17, 29 (2d Cir. 2017) (citations omitted).

Here, Plaintiff runs into trouble. While the Complaint indicatieat there were three

individuals involved in his treatment, there are simply no allegations thaiathed individual
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defendants-the Warden or Superintendent ofe¥ichester County Jail, the Medical Director or
CEO of Correct Care Solutions, or the Acting Director of the B@Ren participated in Plaintiff's
treatment, let alone demonstrated deliberate indifference towards PlaibsiEnt any factabout
their involvement, the Coutannotassess whether theven knew about Plaintiff's incident, let
alone whether they engageddonductthat wasnegligentor reckless. Moreover, as Westchester
Defendantspoint out, Plaintiff does not specify the length of the delay or state whether his
condition worsened as a result of any such dé¢&geWestchester Mem., ECF Ngb,at 11.) This
is critical for Plaintiff’'s claim to survive because while Plaintiff's injury is ursjismably serious,
his injury was not caused exclusively by the alleged delay in his treatmengadptedominantly
caused by his act of sitting on the radiator. In any event, for Plaintifatsiply allege that he
suffered a constitutional violation, he must stateat injury was caused by the inadequate or
delayed treatmenand why that delay amounted to deliberate indifference by the appropriate
party. Plaintiff's claim is close, as he does mention that he suffered excruciageigaihpain
throughout the night, whidhe claims wagadequately treated Byylenol he received. But absent
any allegations thahe person who provided thatedicinemadean egregious error or thauch
pain could have been aveidif he was treated sooner, etelaintiff's complaint is deficient.
Monell Liability against Correct Care or Westchester

Setting aside for a moment whether Plaintiff has properly pleaded his cbostt
violation, Plaintiff attempts to impute liability fahealleged constitutional violation against both
Westchester County and against Correct Care. As Correct Care Bafendte, liability under 8
1983 against either Westchester County or Correct Care needs to arise throuigéridsetr out
in Monell v. Dep’'t of Soc. Servbecause § 1983 does not invite counties and organizations to

assume liability vicariously fahe conduct of rogue individuals.

23



To plead aMonellclaim, “a plaintiff must allege (1) the existence of a formal policy which
is officially endorsed by the municipality [or organization], or (2) a pradieersistent and
widespread that it constitutascustom or usage of which supervisory authorities must have been
aware, or (3) that a municipal custom, policy, or usage can be inferred from eviddetberhte
indifference of supervisory officials to such abuséacbvangelo v. Corr. Med. Care,dn 624
Fed. Appx. 10, 13-14 (2d Cir. N.Y. 2015).

Here, whether or not Plaintiff caoure hispleadings to reflect deliberate indifference and
thusa constitutional violation by anydividual involved in his treatment, he has not pleaded
anywhere in his complaint that there was poljcy or custonrelated to how inmates with burns
were treated. No other custom or poli®fated to Plaintiff's experiencis allegedregarding
exposed equipmenguch as radiators, etim other words, Plaintiff does not allege that there was
any widespread practice that raises to the level of having the force of lalarlgirhe does not
make any allegation regarding deliberately indifferent conduct taken byndiwdual County
official, supervisoror policy maker or any such individual on behalf of Correct Care.

The short of the Court’s analysis here is that there are simply not enough Rieistifi’s
Complaint at present for Plaintiff to hold the @by or Correct Care, as a whole, liable for the
arguable constitutional violations he suffered due to the acts ofdivtdualshe discusses in his
complaint. Accordingly, PlaintiffdMonell and 8 1983 claims against Westchester County and
Correct Carer@ denied, without prejudice.

Failure to Warn — Westchester County
Plaintiffs Complaint loosely raises claims related to general common law necgiged

or OSHA. SeeCompl. 11 3839.) “Defendant Westchester County Jail, was charged and had the
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duty o keep the Plaintiff safe and in a safe facility. Defendant, Westchester Colynfigiléal to
provide a facility compliant with OSHA standards.”) Plaintiff also makesela¢ad claims:

e Defendant, Westchester county Jail, failed to inform the plath@t the radiator
might cause injury and failed to place or have signage present informing him of a
dangerous of hazardous possible outcome from sitting upon them or touching a
radiator in 3 West.

e Westchester County Jail failed to provide a safe environrog the Plaintiff to
live within and be secure safety.

e Westchester County Jail failed to cover its radiators.

e Westchester County Jail failed to turn radiators off in accordance with ¢defare
facilities climate control and conditions warrantingheat at that time of the year.

(Compl. 11 40-43.)

Plaintiff's main issue with these claims is that while prisoners have a constitutgta
not to be subjected to conditions of confinement that violate contemporary standardsoy,dece
which includesnot beng subjected to deliberate medical indifferen8alahuddin v. Goordd67
F.3d 279there is no constitutional righdr prisoners to be forewarned about alltineomfortable
conditions ofincarceration.

Plaintiff's claim that he should have been warned not to sit on a hot radiator foiriives
does not rise to the level of a constitutional violation because, at best, it soundggehcegfor
which he could also be contributorily negligent. And enonportantly, constitutional violations
arise from conduct that is much more egregious than mere negligence, aggpnive an inmate
of the “minimal civilized measure of life’s necessities” and/or expose inrtagesubstantial risk
of serious harni Johnson v. New York Cjt§0-cv-6193, 2011 U.S. Dist. LEXIS 47679, at *12
13 (S.D.N.Y. April 29, 2011).

The conclusory allegation that Westchester County jail was negligent andsiGIGHA

is neither pleaded with sufficient plausible detail, nor sigike a due process violation based on
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an infringement of contemporary standards of decency. There is no question that jdildocoul
better to manage their exposed equipment and better controlirttezival temperature each
season. Butathing about bw Plaintiff describes thgil's failure to place signs and warn him
about exposed machinery, sosnike deliberately indifferent/reckless conduct that lead to an
excessive risk of pain. There are simply no facts suggesting that Westclmstgr kkad anore
than negligent state of mind, and even if they were, the @auwtid have tofactor Plaintiff's own
risky decision to sit on the radiator. Accordingly, the Court finds thestettiaims fail under both
12(b)(6) and 12(b)(1).

Westchester CoungndWarden or Superintendent &heriff

For the reasons this Court has alresidied, theMonellclaims against Westchester County
are denied without prejudider the same reasons that they are denied against Correct Care.
Similarly, the claims against the Warden / Superintendent / Sherriff are dethedt prejudice
for the same reasons that they are denied against the Medical Director/ CE@eof Care-an

utter lack of demonstrating personal involvement sufficient to color a plausible 8 2883 cl
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CONCLUSION

For the foregoing reasons, the Federal Defendants’ motion to dismiss is GRANTED with
prejudice. Correct Care and Westchester County’s Motions to Dismiss are GRANTED without
prejudice. Plaintiff is directed to file an amended Complaint, addressing pleading deficiencies
related to his § 1983 and Monell claims related to the delayed/inadequate treatment, including
adding any necessary details, parties, and individual conduct, by June 28, 2019. This is an
opportunity for Plaintiff to cure his pending causes of action, not an opportunity for Plaintiff to
add new causes of action. Failure to timely amend may result in dismissal of Plaintiff’s action.

The Clerk of Court is respectfully requested to terminate the pending motions at ECF Nos.
59, 68, 75. The Clerk of the Court is also directed to terminate the following defendants: The
United States of America, the Federal Bureau of Prisons, and the Acting Director of the Federal
Bureau of Prisons. The Clerk of the Court is further directed to correct the caption and replace
“Correct Care Solutions, Inc” with “Correct Care Solutions, LL.C.” Finally, the Clerk of the Court
is directed to mail a copy of this decision to the Plaintiff at his last address listed on ECF and to

file proof of service on the docket.

Dated: May 28,2019 SO ORDERED:
White Plains, New York

[ i i

NELSON S. ROMAN
United States District Judge
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