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KENNETH M. KARAS, United States District Judge:
Angelo D. Johnson (“Plaintiff’)gurrentlyan inmate at Great Meadow Cortieogl
Facility, brings this pro se Action, pursuant to 42 U.S.C. § 1983, against numerous ddficials
Sullivan Correctional Facility*Sullivan”), as well adNew York State Commissioner of

Correction Thomas J. Loughren (“Loughre(@dllectively, “Defendants’} Plaintiff alleges

that while housed at Sullivamefendantgrovidedhim with inadequate medical caaad

! This Action originated with multiple plaintiffs in addition to Johnson, all of whom were
dismissed for failure to pay the filing fee or submit an IFP applicatiSeed@rder of Partial
Dismissal 1 (Dkt. No. 15).) The Court also dismissed another putative plaintiff whoduhd fil
separate Action of his own raising similar claimkl. &t 2.)

The Sullivan Defendants, who are sued both in their individual and official capaarges
in four groups, organized by counsel:

(1) Supervisor Defendants. Sulliv&teriff Michael A. Schiff (“Schiff”);
Undersheriff Eric J. Chaboty (“*Chaboty”); Administrator Harold L. Smith Jr.
(“Smith”); Cpt. James E. Ginty (“Ginty”); and Lt. Christopher R. BitBini") .

(2) Correction Officer DefendantsCorrection OfficerCO”) J. Besson
(“Besson”); CO Cole (“Cole”); CO Field (“Field”); C®leingardner
(“Kleingardnet); CO D. Lekovic (“Lekovic”); CO Lewis (“Lewis”); CO S.
Nash (“Nash”); CO Shaw (“Shaw”); Cpl. Calangelo (“Calangelo”); Cpl.
Thomas E. Compasso (“Compasso”); Cpl. Dawson (“Dawson”); Cpl. Gabriel
(“Gabriel”); Cpl. Gray (“Gray”); Cpl. Matis (“Matis”); Cpl. Whalan
(“Whalan”); Cpl. Wilcox (“Wilcox”); Sgt. Harrell (“Harrell”); Sgt. Lynch
(“Lynch™); Sgt. G. Minckler (“Minckler”); Sgt. Moyer (“Moyer”); SgtZayas
(“Zayas”); Kitchen Manager Dale Fraser (“Fraser”); and D.P.W. Joe (“Joe”).

(3) Medical Defendants. Registered Nurse (“RN”) W. Altman (“Nurse Altman”);
RN Davis Crawley (“Nurse Crawley”); RN Jamie Gandulla (“Nurse
Gandulla”); RN W. Moore (“Nurse Moore”); Licenseda@tical Nurse
(“LPN”) Sauer (“Nurse Sauer”); and Dr. Good.

(4) LPN Heather Guinagflark (“Nurse GuinarClark”).
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unconstitutional conditions of confinemefailed to protect him from assasilby other inmates,
used excessive force against haenied him due process in connection wligtiplinary
hearingsand conspired angtaliatedagainst him for filing this Action (SeeAm. Compl. (Dkt.

No. 14).) Before the Court afiwe MotionsTo Dismiss(the“Motions”). (Dkt. Nos. 156, 160,

163, 168, 173.) For the reasons that follow, the Motions are granted in part and denied in part.

I. Background

A. FactuaBackground

The following facts are taken froRlaintiffs Amended Complaint and are assumed true
for purposes of resolving the instant Motions. Given the length of the Amended Complaint,
which runs to 145 pages and 413 paragraphs, the Court recounts only thaseciessary for
consideration of the instant Motions.

At all relevant timesPlaintiff was incarcerated at Sullivan County Jail (“Sullivaa$)a
pretrial detainee (Am. Compl.q13, 51.) Plaintiff states that he “is a 41 year old[] black male[]
who suffers from high blood pressure, seizure[s], type 1 and 2 chronic migrain[e]s¢ chroni
sinus[] infections], eye defect[s], [a] prior right knee injury, [a] prior left shoulder injury, and a
stomach ingestion problem.’Id( T 254.) Plaintiff further alleges that Hé&as been diagnose[d]
with[] depression, anxiety, post [traumatic] stress disorder, and persatiatitger,”and that he
“had about [four] priofsuicide]attempts.” (Id. 11256-57.)

Upon arrival at Sullivan on December 1, 2016, Plaintiff “asserted clearlyNutse
Altman andNurseGandulla‘all health issues” and “injuries.”ld. 151-55, 255, 258.)Jn
particular, Plaintiffdisclosed an “alcohol and heroin addio” and stated that his “withdrawal[]
was starting.” Id. 1 54.) Plaintiff's “obvious” withdrawal pain grew “severe” by about

December 3, 2016 — he alleges he suffered from “agonizing belly pains, miggaodle] and



hot sweats, [inability] to eat, vomitifigontinually,” . . . [and] fatigué. (Id. 1155, 57.)
However,NurseGandulla who was in charge of Sullivan’s medical departm&t@ni[ed]
[P]laintiff adequate pain medication to detoxId.(f156, 362.) Plaintiff's pain “confined [him]
to a bed for 2 weeks.”Id.  58.) During thatitne, Plaintiff “made numerous direcomplaint$
about his “obvious condition,” which went unansweredjtoseGandullaNurseAltman, and
NurseMoore,as well as tadarrell, Gabriel, and Moyewhen they conducted “twice daily”
rounds. Id. 1959-61)

Further, between December 2016 and September 2017, Plaintiff complained to Dr. Good,
Nurse Guinan-Clark, Nurse Sauer, Nurse Gandulla, Nurse Altman, Nurse Cramddyurse
Moore that his left shoulder was'iexcruciating”pain. (d. { 311.) However, he was not
provided with care “because of the County’s budgetary restrictiod.'{312, 314.) Instead,
Plaintiff was given naproxen, which did not relieve the pain and which “can be sefious|ly
harmful to a person['s] stomach lining [and] liverId.({ 315.) On December 27, 2016,
Plaintiff was seen by NurgguinanClark. (d. §1268-69) Plaintiff stated all his medical
conditions, including his left shoulder injugnd asked “whyle wasn’t writing down([] or
recording agthing [he] had told her.” 1d.) She responded that “she [does not] have to [write]
because[] she has a photographic memorid?) She furthetold Plaintiff that the @unty could
not pay for any knee or shoulder surgery and that “the best [she] can do for [him] now is
replace[] [his] knee brace (foam) and give [hifv]btrin and naproxen.Id.  270.) On
December 31, 2016, Plaintiff sdMurseGuinan-Clark again and regstednousing with better
airflow to aid his “chronic sinus[] infection.”ld. § 271.) Plaintiff alseomplained that the
County would not take him to see a “specialist and pay for an operatior).”Nurse Guinan

Clark toldPlaintiff that “she would speak to” Bini and “not to worry.ld) On January 3, 2017,



Plaintiff sawNurseGuinan-Clark a third time and “qui[zz]ed” her abichis medical conditions,
but she “was unable to answer correctiyd. {1273—74.) Plaintiff further bld her that the pain
in his “left shoulder [had] gotten worsegnd stated that “there’s a pinchin[g] in the nerve
located in the lower neck now(it. f 275), but he waagaintold that the “County’s broke” and,
further, wasonly givenMotrin, naproxen, and Tylehavhich “can have serious adverse effects”
on his“stomeach, [kidneys], and liver,”id. § 276. Nurse GuinarCGlark also referred Plaintitb

a doctor. Kd. 1 277.)

On December 31, 2016, Plaintiff was moved by Colelgmath from his“medical”
housing block, without explanation, to “modular unit M-9”a—~separate segment from the
main facility of [Sullivan]— for “punitive segregation.” Id. at 17-18;id. 11260-61.F Plaintiff
alleges thathe twoconspired to move Plaintiff “because of” Kig-nonsense spirit, mind, and
energy’ (Id.at 17~18) Plaintiff was then given a “fabricated” misbehavior regberging him
with assaulbf an inmate (Id.) Plaintiff “immediately” filed a grievance(ld. at 17) On
January 3, 2017, a hearing was held regarding Plaintiff’'s misbehavior report, latimatan
served as hearing office(ld. 168—69) Over Plaintiff’'s objectios, Whalan refused Pilatiff
the right to assistanceo call withessesand toview video footage, and further stated that
Plaintiff “ha[s] no rights in [Sullivan], plus the administration says, ‘Nalid. 167, 69-75.)
Whalanfound Plaintiff guilty and sentenced him to 30 days in punitive segregatihrf] 13.)
Plaintiff appealed, and Bini affirmedId( 1176-77.)

On January 7, 2017, Plaintiff “became violently ill 30 minutes after eating thi&yfac

lunch,” causing him thave severgomiting anddiarrhea. (Id. { 282.) A norparty pison

2 Where the Amended Complaint uses inconsistent paragraph numbering, the Court cites
to the relevant page.



official observed Plaintiff “on the floor next to the toifeandtold him that he “alerted [the]
medical departmentjut thatthe departmerdaid Plaintiffshould “drop agick-call] slip.” (Id.
11283-84.) Plaintiff requested a gnnceform and to see Calangelo, the unit supervistt. (
11284-85.) WherCalangelo cameshe observeRlaintiff vomiting, stated that “[no] one else is
complaining about . . . food poison[inggndtold Plaintiff thathewould not be brought to the
medical unit (Id. 17286-88.) HowevelCalangelmfferedPlaintiff “some pepto” and told him
to “drop a sickeall slip.” (Id. T 288.) Further, Nurséltman, who saw Plaintiff at some point,
refused to pvide Plaintiff withthe necessary “series of test[s]ld. § 289.)

On January 18, 2017, Plaintiff was in modular unit M-9 for punitive segregatin. (
1 78.) Plaintiff, who was the “only blagkhmate] in the six-person unit;was having serious
racial issugswith three other inmates therdld. 1179-80, 82 Plaintiff had complained to
Harrell and Calangelo about the inmate harassment, but they apparently dichedy the
situation. [d. { 81.) Plaintiff alleges thatwhile showeringn the “locked. .. cage showet the
other inmatesthr[e]w urine” on Plaintiff and “sp[a]t[]’on him; Plaintiff “had to yell a good 20
minutes before the unit officer responded,” even thdbgtoffice was 10 feet away(ld. 84—
87.) By the time Calangelo responded, Plaintiff’s “clothes [were] soiled witle,tisivhich
“caused [him] to be in extreme mental anguish,” thus “trigger[ing] [his] high bloaspre” and
migraines. Id. 1 86.) As Calangelo removed Plaintifi®laintiff picked up a nearb{gspray bottle
of bleach”and threatened to spray the otimenates causing Calangelo to remove the badihel
write Plaintiff up on a “fabricated” misbehavior repatiarging him with making threatgld.
1188-90.) Plaintiff alsowas relocated to modular unit M-1ld (Y 90.)

On January 22, 2017, a hearing was lgidvVhalanregardinghe Calangelonisbehavior

report. (d. 7 91.) Plaintiff alleges that, pursuant to a policy maintaine8dbyff (the Sullivan



sheriff) “and [his] senior administration,” he was denieddbdity to prepare for the hearing.
(Id. 11192, 98) Notwithstanding Plaintiff’'s objections that he weesng prevented from having
assistance, calling witnesses, and reviewingwitbotageyVhalan found Plaintiff guilty and
sentenced him to 10 days in punitive segregatitoh.f{193-96.) Plaintiff appealed, but Bini
affirmed. (d. 1197, 99.)

On February 10, 2017, while still housed in punitive segregation, Plaintiff wast lietro
lunch when there was a physical altercation between Plaintiff and anotlaeimmo was the
aggressor. I¢. 191100-05) Nash “was just standing” nearby “enjoying the spectacle” and failed
to intervene. Ifl. 1 104.) Nash allegedly acted pursuant to a policy maintained by “Schiff and
his administration” of “promoting and orchestrating fights amongst prisonéds.f110, 106)
Only after 10 minutes did Nasball[] for a code 77alarm. (Id. 11106—07.) Nash then
“fabricated a misehavior report” charging Plaintiff with being the aggressor in the fight. (
1113)

On February 20, 2017, Whalan held a hearegardingthe Nashmisbehavior report.

(Id. 11115-16) Plaintiff alleges that he was again denied “his right to assistance to p@pare f
his defense.” I¢l. § 117.) Notwithstanding Plaintiff’'s objections and unsuccessful requests to
call and cros®xamine witnesses, he was found guiltigl. 19118-23.) Plaintiff received 30
days of punitive segregation and 30 days of lost privileges{ (24.) Plaintiff appealed, and
Bini affirmed. (d.{ 125.)

In early July 2017, Plaintiff and another inmate got in an argum&nht{{(130-32)
Compass@ame, butlid nothing except “stare][] . . . for a couple seconds” and then lele. (

1 133.) Plaintiff alleges that Compasso “failed to remove[] a . . . potential fgtit 1id.

1 134.) Some days later, Plaintiff and the inmate again began arguing, which mitworeed i



physical altercation. Iq. 11135-39.) The fight was broken by Cole after whichPlaintiff was
taken to the medical unit, where Nurse Altman asked if Plaintiff had suffeyethaw’ injuries
separate from his existing shoulder and other conditidds{{{140-45.) Plaintiff thus redved
“no medical treatmerjfor] his severe pain in his left shoulderId.(11146-47.)

On July 12, 2017, Plaintiff was transferred to a new housing unit on “c-block” and placed
“into a[n] unsanitary cell with a dysfunctional toilet.ld(1149-50.) On July 13, 2017,
Plaintiff complained to Field, Krentz, and Besson, but they failed to remedy themrold.
11151-59.) Eventually, Gray and Minckler came to investigate, but their questionsifocuse
Plaintiff's “previous fight”with another inmie and, further, they used racial slurs against
Plaintiff. (1d. 11160-63.) Theythendemanded Plaintiff “put [his] black fucking hands
[through] the bars,” and, when Plaintiff “approach[ed] the front of his cell to conmdipckler
“spray[ed]” the “fully cooperativePlaintiff with “O.C. spray” into hiface anceyes and on to
his dreadlocks. I4. 1 165.) Plaintif, who “was barely able to breathe” and whose eyes were
“burning” and in “excruciating painWwas*“roughly hardcuffed and brought to the medical
station” all while Minckler and Gray joked that Plaintiff is “not so tough nowd. {1166-67.)
At the medical station, Nurse Altman ga®intiff oxygen, butfailed to adequately
decontaminatehim], only rinsing the face area and eyes, failing to adequately decontaminate
[P]laintiff's dreadlocks.” [d. § 168.) Plaintiff was then taken to punitive segregation in modular
unit M-9 and only permitted to take hot showevrkich“reactivate[d]” the “oil base” in th©.C.
spray and caused him “unnecessary excruciating pdid.'1169-71.) Plaintiff complained to
Nurse Altman, Gray, Minckler, Calangelo, Harrell, Gabriel, Zayas, and Joetabdutat of the
showersover the next two weekbut they did not permit him to take cold showers or otherwise

remedy the situation(ld. 1171-75.)



On July 13, 2017, Plaintiff received two misbehavior reports, filed by Minckler and
Bessonrelating to theD.C. sprayncident whichchargechim with various offensegelating to
refusal to obey ordersid( 19176, 178.) On July 17, 201Whalan held alisciplinary hearing
on the reports. Id. 1 178.) Plaintiflagain objectedinsuccessfullyhat he was denied a
meaningful opportunity to prepare for the disciplinary hearimd. 4l 176—84.) Whalen
“dismissed” the misbehavior report filed by Besson, but found Plaintiff guiltyexiport filed
by Minckler and sentenced him to 90 days in punitive segregatidn{(185—-87.) Plaintiff
appealed, but Bini affirmed.Id 19188-89.)

On August 7, 2017, while housed in modular unit MR&intiff was “feeling very dizzy”
and had “a very hard time catching [his] breath,” and called for Hep 291.) Shaw
responded, and Plaintiff “told him that he felt a seizure coming on” and to “call ahédjid.)
However,Shaw told him that it was “almost time for [him] to leave, and there’s no medical here
pas[t] 11:00pm,” and as such Plaintiff would “have to put in a sick call slip for tomorr@ek.”
1 292.) Plaintiffagain toldShawto call“emergency medicdl but Shaw refused and leftld(
11293-94) Cole later made his rounds, and Plaintiff asked him to “alert emergency mledical[
due to a pending seizure attackld. 296.) Cole refused and told him to fill out a sick call
slip. (d. §297.) By this point Plaintiff “had urinated on himseffad “blood in [his] mouth’
had “a throbbing migrain[e],” and had his “sheets [in] disarray,” a “cleacatidn that [he] had
a seizure.” Ig. 1 298.)

In September 201 Plaintiff was“finally sent out” to an outside medical provider “for
treatment” for his left shoulder and right kneé&d. {f 308.) There,he received an-xayfor his
knee, and was informed thHa¢ had‘'severe arthritis auple[d] with [a] tear” in his shoulder and

should undergéreconstructive surgery.”ld. 11309-10, 313.)



On September 14, 201While in modular unit M-5Plaintiff awoke with “seves
stomach pains” and “diarrhedte to food poisoning.Id. 1 301.) Plaintiff called for help, and
Field responded, but then left withaugntacting the medical unit(d. 11302-05.) Instead,
Field served Plaintiff with a “false misbehavior report” charging him with yellifwd. T 306.)

In October 2017, Lewis turned up the heat in modular unit M-5 very high, causing
Plaintiff to suffermigraines and severe paind, further, causing moldld( 19204—-06.) When
Plaintiff complained, Lewis wrote up a fabricatud retaliatorynisbehavior report. Iq.

11203, 208—-09.) On October 24, 20Wilcox held adisciplinary hearing regarding the Field
misbehavior report.Id. 1 195.) Plaintiff objected on groundsatiWilcox could not be impartial
because Plaintiff haaecentlyfiled this Action (on October 16, 2017) against Sullivan prison
officials by “hand[ing] over to [Sullivan] authorities” the relevant paperwoikl. { 196.)

Wilcox rejected the objection angrbally belittled Plaintiff. Id. § 197.) Plaintiff further
objected, unsuccessfully, that he was denied the ability to call withessestsntdard. I4.
11199-200.)Wilcox found Plaintiff guilty and sentencelaim to 30 days in punitive
segregatin. (d. § 198.) Plaintiff appealed, and Bini affirmedd. (] 210.)

On October 30, 2017, while in punitive segregation, Plaintiff was let out of his cetl to ge
lunch, when Kleingardner “smash[ed] all the contents [of the food{agether[] ad then
wedged it [through] the bars” in order to “belittle” Plaintiflid.(11212-15.) Plaintiff protested,
causing Kleingardnep yell at him; the two thereafter got in a screaming matich.{{216—
19.) After the argumenBlaintiff requested argevance form, an&leingardnerdenied him one.
(Id. 111220-21.) Kleingardneithen served Plaintiff with a “falseind “retaliat[ory]”
misbehavior reportharging Plaintiff with making threatsld( §1222—-24, 227.) On October 31,

2017, Plaintiff filed a grievance against Kleingardné€id. § 224.)
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On November 4, 201%Wilcox held adisciplinary hearingpnthe Kleingardner
misbehavior report.Iq. 1 227.) Plaintiff unsuccessfully “objected to not being provided with a
24 hour notice of [the] misbehavior report” and to being denied the abiliigu® assistance,
gather evidenceand otherwise defend his castd. {1228-34.) Plaintifobjectecthat Wilcox
was “retaliating against [him]” because lied filedthe instant Action (Id. § 231.) Wilcox
found Plaintiff guilty, Plaintiff appealed, and Bini affirmedd.(T 236.)

On November 6, 2017, Plaintifmemberseturning toconsciousnessom a seizure and
seeing Harrell and Nurse Sauer “debate over the cheapesb wagsport [him] to the hospital.”
(Id. 191320-21, 330 Plaintiff was ultimatelytaken to the hospital “in the back of a damn patrol
car.” (d. 11322-23.) While beingarriedto thepatrolcar, Plaintiff “bang[ed] [his] head twice”
and was thrown othecar’s“dirty, wet floor.” (Id.  324.) When Plaintiff returned from the
hospital,Lisa Sauefrecklessly failedo take and check” Plaintiff's vitals(id. 11326, 331,

363.)

On November 12, 201While in the M1 modular unitPlaintiff told Nash that his head
was in pain adthat heneeded more air to breath[e],after which he had a seizurdd.
11332-33.) When Plaintiff regained consciousness, he was toftdheaturse will be right
back after. . .medicationrounds.” (d.  334) Plaintiff complained, stating that he “could have
choked or suffocated to deatihile “the nurse [was] on medication roundsld.({ 335.) When
NurseSauer arrived, sheld Plaintiff thatNurseCrawley did not properly call herld()

Further, when Plainiff dideceivesome medical attentigit was not adequate as “no vitals of
any sorfwere] performed.” (Id.) Later,Compasso arrived witNurse Moore who“place[d] a
devi[c]e upon [P]laintiff's finger.” d. § 341.) However, Nurse moor did ndinish the finger

vital.” (Id. § 343.)
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OnDecember 9, 2017, Plaintiff received “paper documents in between the cell bars,”
which he recognized dsopies of disciplinary hearings [Jwhich were unlawfully conducted
without [P]laintiff[’s] knowledge and . . . consent.Td(11238-39.) In particulaRlaintiff
alleges thaWilcox hadheld hearings without Plaintiff present that (1) found Plaintiff guilty of
unspecified charges contained in misbehavior reports filed by Field, and imposedament
of 180 days in punitive segregatiand (2) found Plaintiffuilty of unspecified charges
contained in misbehavior reports filed by Crawley, Rodriguez, Gorr, and Olsen, anddrapose
punishment of 150 days in punitive segregatidd. [ 240-42.) When Plaintiff learned of the
heaings, he appealed, but Bini did not respond. {{244—45.) Plaintiff alleges that the
charges in these misbehavior reports were fabricatidds{(247-53.)

On January 5, 2018yhile Plaintiff was in the ML modular unit, Gabriel, Lekovic, and
Kleingardnercame taoPlaintiff's cell while his cellmate wasut on recreation.|dq. 1 338.)
Gabiriel, Lekovic, and Kleingardnesed racist and harassing languemgleim. (d. § 339-40,
343, 348.)When Plaintiff asked Gabriel “why [he was] by [Plaintiff's] cell” giverat Plaintiff
had “open complaints against [himilie officers pulled out their handcuffs agelled at
Plaintiff to place his hands through the cell door chute, a “prohibited” proceddré 840—
42.) Plaintiff did so, and Gabriel placed handcuffs on Plaintiff, thus “cutting off tbelation,”
and “yank[ed]” Plaintiff out of his cell “without standard video recording safetgisure
procedures.” Il. 11344-45.) Gabriel, Lekovic, arleingardnertook Plaintiff “to the other
end of the tier” and thesearched Plaintiff's cell “without any security camerad. {[ 346.)
Plaintiff complained that this was a violation, but Gabriel yelled back, using latggiage. I¢.
11347-48.) Gabriel,Lekovic, andKleingardnethen “used brutal force” on Plaintiff, who was

“fully cooperative,’by repeatedlypunching and kicking [him] upon the head, chest, arms,
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legs[,] and back,after which they dragged him back into the celldl. {349-50) After the
assault Paintiff yelled for helpand stated that he needed medibalvever, when Zayablurse
Gandulla,NurseMoore, ChabotyMatis, Moyer, Lynch, and Harrell variously came around, they
refused to provide him with any helpld (11351-60.)

Finally, Plaintiff allegesmore generallyhat themodular housing unitoverseen by
Schiff and Joe, provide inadequate living conditions, including inadequate ventilation, bright
lighting, drasticheat changes, mold, bad smeald “brown” water that is “foul taisig,”
“burning when dr[u]nk,” “upset[ing] [tahe] stomach,” causes “skin rashes,ll @ometimes
undrinkable. Id. 19261-62, 366, 368—73henevePlaintiff was placed itthe M-1 unit,
which provides a “constant watch” over inmates dealing with mental health pgBlintiff
was housedext to “seriously mentbl ill prisoners” and was thus “expose[d] to screaming and
fecessmearing”and “constant, loud banging,” thus causing “great psychological agolaly.” (
11265, 267, 366—6Y .Plaintiff also alleges thdahe foodgenerallyprovidedat Sullivan— the
preparation of whicloverseen by Fraser is “spoiled, raw, cold, [and] tampered with,” thus
causing severe pain and sickndiks 11370-7); thatthere were “drain flies” and “other
vermin” in the showers, notwithstanding Sullivan’s attempts at “sprayingi,tfi@. 1 374) that
he was deprived of newspapers, law books, self-help books, and other reading mdterial, (
1 379; andthat the grievance prograat Sullivanis inadequatejd. 11376—400) Plaintiff also
allegegthat theSullivanlaw library is inadequatdid. 11402—09), causing him to be “unable to
file” a complaint in this Action,id. Y 46), andurthercausing theChief Judge McMahon to deny

theapplication for aemporary restraining ordénat Plaintiffdid file, (id. 1 48).
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B. Procedural History

Plaintiff initiated this Action on October 16, 2017 by filing an “Order to Show Cause for
Preliminary Injunction and Temporary Restraining Ofderd acompanying documents, along
with an application to proceed in forma pauperis (“IFRDkt. Nos. 1-9.) On October 24,

2017, Judge McMahon issued an Orilteat, as relevant herdenied the applicatiofor a TRO
andpreliminary injunctionwithout prejudice and construed the “Affidavit for TR&d at Dkt.
No. 5as thanitial Complaint. SeeOrder Okt. No. 10).)

On January 26, 2018, Plaintiff filed the instant Amended Complaint. (Am. Compl. (Dkt.
No. 14).) OnApril 11, 2018, Judge McMahon dismissed from this Action other inmates who
had signed the Amended Complaint but who had not paid the filing fee or submitted an IFP
application. (Order of Partial Dismissal (Dkt. N&®).) On April 12, 2018, Judge McMahon
granted Plaintiff dFP gplication (Dkt. No. 17.)

On October 11, 201&orrection OfficetDefendard filed theirMotion To Dismiss and
accompanying papers. (Not. of Mot. (Dkt. No. 156); Decl. of Michael Davidoff, Esq. in Supp. of
Mot. (Dkt. No. 157); Mem. of Law in Supp. of Mot.GO Defs.’Mem.”) (Dkt. No. 158).)On
October 12, 2018, Supervisbefendants filedheir Motion To Dismiss and accompanying
papers. (Not. of Mot. (Dkt. No. 1§0Decl. ofAnnemarie S. Jones, Esq. in Supp. of Mot. (Dkt.
No. 161); Mem. of Law in Supp. of Mot. (“Supefs.” Mem.”) (Dkt. No. 162.) Onthe same
date, Nursé&uinan-Clark filed herMotion To Dismiss and accompanying papers. (Not. of Mot.
(Dkt. No. 163; Decl. ofDavid Bloom, Esq. in Supp. of Mot. (Dkt. No. 164); Mem. of Law in
Supp. of Mot. (Guinan-Clark Mem.”) (Dkt. No. 16%.) On the same dat&]edical Defendants
filed their Motion To Dismiss and accompanying papers. (Not. of Mot. (Dkt. NQ; D&8l. of

Adam L. Rodd, Esq. in Supp. of Mot. (Dkt. No. 169); Mem. of Law in Supp. of Mot. (“Med.
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Defs.” Mem.”) (Dkt. No. 17).) On the same date, Loughren fileid Motion To Dismiss and
accompanying papers. (Not. of Mot. (Dkt. No. 173); Mem. of Law in Supp. of Mot. (“Loughren
Mem.”) (Dkt. No. 173.)

OnNovember 27, 2018, Plaintiff filed a response in opposition to Loughren. (Decl. of
Angelo Johnson & Mem. of Law in Opp’n to Mot. (“Pl.’s Loughren Mem.”) (Dkt. No. 182).)
On December 18, 2018, Plaintiff filed a response in oppositiettical Defendants and Nues
GuinancClark. (Decl. of Angelo Johnson & Mem. of Law in Opp’n to Mots. (“Pl.’s Med.
Mem.”) (Dkt. No. 193).) On December 21, 2018, Plaintiff filed a respons€aarection Officer
Defendants.(Letter from Angelo Johnson to CoytPl.’s CO Mem.”) (Dkt. No. 194).)On
January 8, 2018, Plaintiff filed a response in opposition to Supervisor Defen@aatd. of
Angelo Johnson & Mem. of Law in Opp’n to Mot. (“Pl.’s Sigefs.” Mem.”) (Dkt. No. 198).)

On January 22, 201gorrection Officer Defendantged a reply. (Reply Mem. of Law
in Supp. of Mot. (CO Defs.” Reply) (Dkt. No. 203).) On January 23, 2029urseGuinan
Clark filed a reply (Reply Mem. of Law in Supp. of Mat:Guinan-Clark Reply) (Dkt. No.

207).) On the same date, Medidakfendants filed a reply. (Reply Mem. of Law in Supp. of
Mot. (“Med. Defs. Reply”) (Dkt. No. 210).) On the same date, Loughren filed a reply. (Reply
Mem. of Law in Supp. of Moi(“Loughren Reply) (Dkt. No. 212.) On January 30, 2019,
Supervisor Defendants filed a reply. (Reply Mem. of Law in Supp. of ("®up. Defs.’
Reply”) (Dkt. No. 214).)

[l. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual

allegations” to survive a motion to dismiss, “a plaintiff's obligation to provide thergls of his
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entitlement to relief requires more than labels and conclusions,fantdwalaic recitation of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(citations, quotation marks, and alterations omitted). Indeed, Rule 8 of the FedesabR0ivil
Procedure “demands more tham unadorned, the-defendant-unlawfuigrmedme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelal. {quotation marks and alteration omitted)
Rather, a complaint’s “[flactual allegations must be enough to raise agigHief above the
speculative level. " Twombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any set of facts cohsigtethe allegations in the
complaint,”id. at 563, and a plaintiff need allege “only enough facts to state a claim tamelief
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivabléo plausible, the[] complaint must be dismissed.,,’see also Igbal556
U.S. at 679 (“Determining whether a complaint states a plausible claim fémwwilie. . be a
contextspecific task that requires the reviewing court to draw on its judigmdreence and
common sense. But where the well-pleaded facts do not permit the court to inféhamoitee
mere possibility of misconduct, the complaint has alleged — but it has not ‘showftfjatthe

pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff amed with nothing more than conclusions.”).

In considering a motion to dismiss, the Court “must accept as true all of thd factua

allegations contained in the complainEtickson v. Parduss51 U.S. 89, 94 (2007) (per

curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014aMme. Further, “[flor the
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purpose of resolving [a] motion to dismiss, the Courtdraw[s] all reasonable inferences in
favor of the plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y.
2014) (citingKoch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)). Where, as here, a
plaintiff proceeds pro se, the “complaint[] must be construed liberally angrieted to raise the
strongest arguments that [it] suggest[sdykes v. Bantf Am, 723 F.3d 399, 403 (2d Cir. 2013)
(per curiam) (quotation marks omitted). However, “the liberal treatmeordeff to pro se
litigants does not exempt a pro se party from compliance with relevant rulescetipral and
substantive law.”Bell v. Jendel|l980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (quotation marks
omitted);see also Caidor v. Onondaga Courig7 F.3d 601, 605 (2d Cir. 2008) (“[P]ro se
litigants generally are required to inform themselves regarding guoaerules and to comply
with them.” (italics and quotation marks omitted)).

Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must cortBne i
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in¢hcomplaint by reference, and to matters of which judicial notice
may be taken.”Leonard F. v. Isr. Disc. Bank of N,Y.99 F.3d 99, 107 (2d Cir. 1999)
(quotation marks and citation omitted). When a plaintiff proceeds pro se, however, the Court
may congler “materials outside the complaint to the extent that they are consistent with the
allegations in the complaint.Alsaifullah v. Furco No. 12€V-2907, 2013 WL 3972514, at *4
n.3 (S.D.N.Y. Aug. 2, 2013) (quotation marks omitted).

B. Analysis

Superviso Defendant&nd Correction Officer Defendants principadiiguethat
(2) failure to provide an adequate grievance procedure is not a cognizable cldajr{gif

fails to state a procedural due process cléBnPlaintiff fails to state aonditions-of-
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confinementlaim; (4)Plaintiff fails to state maccesgo-courts claim (5) Plaintiff fails to state
a retaliation claim(6) Plaintiff fails to state a conspiracy claif7) Plaintiff fails to allege the
personal involvemendf certain ndividualsin any constitutional violatign(8) Plaintiff fails to
state avlonell claim; and(9) Plaintiff's request for injunctive relief is moo{SeeSup. Defs.’
Mem. 9et seq.CO Defs.” Mem.17 et seg. Medical Defendants and Nur&uinan-Clark argue
that Plaintiff fails to stataclaim ofdeliberate indifference to his medical nee@@eeMed.
Defs.” Mem.9 et seq. GuinanClark Mem.10et seg. Loughren argues that Plaintiff fails to
allege his personal involvement in any constitutiam@lation. (SeeLoughren Mem. @t seq)
The Court addresses each argument separately to the extent necessary

1. Injunctive Relief

Plaintiff seekgorospectivanjunctive relief. SeeAm. Compl. 138-39.) This request is
moot. “[A]n inmate’s transfer from a prison facility generally moots claims fotatatory and
injunctive relief against officials of that facility.Salahuddin v. Goord467 F.3d 263, 272 (2d
Cir. 2006) (citations omitted)Plaintiff has been transferred fnoSullivan a countytevel
facility — andthe facility at which the alleged constitutional violations occurretb Great
Meadow, a statéevel facility managed by DOCCSAIl Defendants ar&ullivan officials or
state officials The Amended Complaint does not allege, and Plaintiff does not arguanthat
Defendanthas aconnection withGreat Meadow Accordingly, the Court “hold[s] moot all
injunctive and declaratory claimsld.

2. Personal Involvement

a. Applicable Lav

“It is well settled that, in order to establish a defendant’s individual liability in a suit

brought under 8 1983, a plaintiff must show . . . the defendant’s personal involvement in the
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alleged constitutional deprivationGrullon v. City of New Haverv20 F.3d 133, 138 (2d Cir.
2013). To establish personal involvement, a plaintiff must show that:

(1) the defendant participated directly in the alleged constitutional violatioting(2

defendant, after being informed of the violation through a report or apgied,

to remedy the wrong, (3) the defendant created a policy or custom under which

unconstitutional practices occurred, or allowed the continuance of such a policy or

custom, (4) the defendant was grossly negligent in supervising subordinates who

commitied the wrongful acts, or (5) the defendant exhibited deliberate indifference

to the rights of inmates by failing to act on information indicating that

unconstitutional acts were occurring.
Id. at 139 (itation, italics and quotation marks omitted). In other words, “[b]ecause vicarious
liability is inapplicable to . . 8 1983 suits, a plaintiff must plead that each Governoféoial
defendant, through the official’s own individual actions, has violated the Constitutograt,
556 U.S. at 676. Thei@e, Plaintiff must plausibly allegeahDefendantsactions fall into one
of the five categories identified abov8ee Lebron v. Mrzyglodlo. 14CV-10290, 2017 WL
365493, at *4 (S.D.N.Y. Jan. 24, 2017) (holding that the five categories “still cdmirtti[
respect to claims that do not require a showing of discriminatory intent’l qiwe}-

b. Loughren

Plaintiff does not plausibly allege the personal involvement of Lougtiten
Commissioner of the New York State Commission of Correctivanyallegedconstitutional
violation. There is no suggestion that Loughren directly participated evdrgs alleged in the
Amended Complaint. Noas Loughren arguesdeLoughren Mem. 17)s it plausibly alleged
that Loughren, as the head dftatelevelagencyhas any meaningfuontrol of or supervision
over Sullivan, a countievel facility, such that it might be said Loughren created or maintained
an unconstitutional policy or custofrelating for exampleto inmate medical cam@r

disciplinary hearings wasgrossly negligent with regard to training or supervisargcted with

deliberate indiffeenceto inmates’ rights Even assuming Loughren has some supervisory
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authority over Sullivan, “[a] supervisory official cannot be held liable in a § 1983 actied bas
on [the doctrine of] respondeat supefiof.hurmond v. Thoma®falsh No. 18CV-409, 2019

WL 1429559, at *12 (S.D.N.Y. Mar. 29, 201@pllecting cases)To the extent Plaintifalleges
thathe sent complain@nd grievancet Loughren in 201,Avhile at Sullivanand failed to
receive a response, (Am. Compl. 11 392-98is well-established that an allegation that” a
supervisory official “ignored a prisoner’s letter of protest . . . is insuffidie hold that officer
liable for the alleged violations¥Ward v. CapraNo. 16€V-6533, 2019 WL 1922290, at *3
(S.D.N.Y. Apr. 30, 2019) (quotation marks omittéchllecting caseskee also Martinez v.
Loughren No. 13€CV-1319, 2018 WL 1532435, at *2—4 (E.D.N.Y. Mar. 29, 2018) (holding that
the plaintiff failed to allege the personal involvement of Louglerause he “was not a
supervisory officidl at the facilitiesin which the plaintiff was held, and “had no direct power to
control or direct the customs and policiesh@facilities’ (quotation marks omitted)appeal
dismissedJan. 18, 2019)Therefore, the Court concludes that Plaintiff fails to establish
Loughren’s personal involvemeht.

c. Correction Officer Defendants

Correction Officer Defendants argue thailn‘regard to many of the [Correction Officer
Defendants], Plaintiff either fails to allege a constitutional deprivatioailsrtb allege personal
involvement in such a constitutional deprivation by such Defendant.” (CO Defs.! BMejn
This conclusory “argument” — which runs to a single sentence without citatientirely fails
to specify which individuals were allegedly not personally involv&ke(id. The Court

therefore declineat this stageéo dismiss any Correction Officer Defendant on personal

3 Accordingly, the Court need not reach Loughseingument that he is entitled to
qualified immunity (SeeLoughren Mem. 19.)
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involvement groundsSeeGrant v. City of Syracus&o. 15CV-445, 2017 WL 5564605, at *12
n.12 (N.D.N.Y. Nov. 17, 2017) (“Courts need not consider cursory arguments of this kind, and
the Court declines to do so here.” (citation and quotation marks omitted)).

d. Supervisor Defendants

Supervisor Defendants argue that Plairiéiffs to allege theipersonal involvement in
anyallegedconstitutional violation. (Sup. Defs.” Mem. 21-26.)

As to Schiff,Plaintiff allegeghat, as th&ullivan sheriff and “decisionmaker of policies,”
(Am. Compl. § 10)he“and his senior administratiomhaintained formal or informal policies
relating to the inmate grievance procedure, depriving inmates of due processphndiry
hearings, depriving inmates of adequate medical care, orchestratingotjveen inmatesand
maintaining unhygienic and inadequate conditions of confinenssstid. 1192, 98, 106, 114,
117,122, 124-25, 177, 179, 186, 189, 194, 202, 205, 208, 211, 225-26, 237, 245-50, 26465,
280-81, 300, 329, 334, 360, 365, 388, 394-95).492t, as noted, “[a] supervisowfficial
cannot be held liable in a 8 1983 action based on [the doctrine of] respondeat superior.”
Thurmond 2019 WL 1429559, at *12 (collecting casese als@Banks v. Annuccié8 F. Supp.
3d 394, 416 (N.D.N.Y. 2014) (“Where a defendant is a supegvidticial, a mere ‘linkage’ to
the unlawful conduct through the ‘chain of command’ (i.e., under the doctrine of respondeat
superior) is insufficient to show his or her personal involvement in that unlawful conduct.”
(citations omitted)).Here, Plaintiffdoes not allege that Schiff had any direct involvement in any
of the alleg@d misconduct in the Amended Complaint. Nor does Plaintiff allege any non-
conclusory facts suggesting that Schiff maintained an unconstitutional pobagtom, was
grossly negligent in supervising subordinates, or exhibited deliberate inddéete Plaintiff's

rights. See Webster v. Fisch&94 F. Supp. 2d 163, 179 (N.D.N.Y. 2010) (“Vague and
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conclusory allegations that a supervisor has failed to train or properly monit@tites af
subordinate employees will not suffice to establish the requisite perseoliement and
support a finding of liability.{citation omitted).

As to Smith the Sullivan “jail administratgt (Am. Compl. I 12)Plaintiff makes no
substantivallegations and, accordinglynecessarily fails to states personal involvemenSee
Clay v. Lee No. 13CV-7662, 2019 WL 1284290, at *4 (S.D.N.Y. Mar. 20, 2019) (collecting
cases for the proposition that personal involvement is not established where thard&fend
name appears only in the caption of the complaint and no substantivéi@iegae made
against the defendgntTo the extent Plaintifélleges that Smitforms part of Schiff's “senior
administration,” Plaintiff fails to statieis personal involvement for the reasons above.

As to Ginty, Plaintiff alleges that he receivedifiidf’'s grievances and igned them.
(Am. Compl. § 281.) However, as notedn“allegation that a supervisory official allegedly
ignored a prisoner’s letter of protest is insufficient to hold that officerditdyl the alleged
violations.” Ward, 2019 WL 1922290, at *3 (quotation marks and alteration omiftediecting
cases) To the extent Plaintiff alleges that Ginty, as a Sullivan captain, (Am. Cortf}, forms
part of Schiff’'s “senior administration,” Plaintiff fails to stdtis personal involvement for the
reasons above.

As to ChabotyPlaintiff alleges that, on January 5, 2018, followihg alleged assauily
Gabriel,Lekovic, and Kleingardner, Chaboty the Sullivanundersheriff— passed by
Plaintiff's cell. (Am. Compl.f144, 356.) Plaintiftalledout to Chaboty saying, “[S]Jome of
your staff just assaulted me early gridut Chaboty answered him by saying, “I'm busy can’t
stop, I'm tourind” (1d.) As noted, an allegation that a supervisory official ignored a prisoner’s

letter of protestloes not establish that officer’s personal involvementhb same logic, an
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allegation that a supervisory official ignored an oral complaint is insufficiembld that officer
liable for the alleged violationsSeePerkins v. NapoJiNo. 09CV-6302, 2011 WL 6148988, at
*7 (W.D.N.Y. Dec. 12, 2011§‘[The plaintiff's] alleged oral complaint tithe supervisor
defendant] . . ., in whicfhe] purportedly complained that he had been assaulted by staff two
days earlier, is also insufficient to establte supervisor defendant’s] personal involvement in
the [assaultjncident”). Furtherto the extent Plaintiff alleges that Chaboty is part ofif8sh
“senior administration,” Plaintiff fails to stakles personal involvement for the reasons above.

As to Bini, Plaintiffprincipally alleges that he repeatedly affirmed Whalan and Wilcox’s
allegedlyunconstitutional disciplinary hearings. (Am. Cdnfff] 77, 99, 125, 189, 210, 236,
245) Yet, & discussed at length @olon v. Annucgi344 F. Supp. 3d 612 (S.D.N.Y. 2018),
“[i]t is an open question in the Second Circuit whether an appeal officer maydoeabéd for
failing to reverse the outcome of an allegedly unconstitutional disciplinaringéald. at 630
(citation and quotatiomarksomitted). Consistent witG@olon the Court concludes that Bini is
entitled to qualified immunitgs to this allegatiobhecause this area of law is “unsettled,” and it
is not clear that “every reasonable official” would have known that affirnmedindings of
allegedlyunlawful disciplinaryhearing violates an inmate’s constitutional rightsl. at 631-32
(citation omitted) In addition, Plaintiff alleges that Bini, like Ginty, received Plaintiff's
grievances and ignored them. (Am. Compl.  337.) This allegationdatate Bini’s personal
involvement for the same reasons. Findthythe extent Plaintiff alleges that Bini is part of
Schiff's “senior administration,” Plaintiff fails to state his personal involvetniar the reasons
above.

In sum, the Court concludes that Plaintiff fails to establish the personal invaiven

Schiff, Smith,Ginty, Chaboty, and Bini in any constitutional violation.
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3. Monell Liability

“Congress did not intend municipalities to be held liable [under § 1983] unless action
pursuant to official municipal policy of some nature caused a constitutional kbonell v.
Dep't of Soc. Servs436 U.S. 658, 691 (1978ee also Pembaur v. City of Cincinnay5 U.S.
469, 478 (1986) (holding that a municipality may not be liable under § 1983 “by application of
the doctrine of respondeat superior” (citation and italics omitted)). That isj¢ipalities may
only be held liable when the municipality itself deprives an individual of a comstigiright.”
Newton v. City of New Yqrk66 F. Supp. 2d 256, 270 (S.D.N.Y. 2008). Therefore, “to prevail
on a claim against a municipality under 883 based on acts of a public official, a plaintiff is
required to prove: (1) actions taken under color of law; (2) deprivation of a constitwtiona
statutory right; (3) causation; (4) damages; and (5) that an official politye ehunicipality
caused the constitutional injuryRoe v. City of Waterbuyp42 F.3d 31, 36 (2d Cir. 2008)
(citing Monell, 436 U.S. at 690-691). The fifth element reflects the notion thiainl|
defendant “may not be held liable under § 1983 solely because it employs a tattf@asamf
County Comm’rs v. Browrb20 U.S. 397, 403 (1997) (citation omitted). A plaintiff may satisfy
the fifth element by alleging one of the following:

(1) a formal policy officially endorsed by the municipality; (2) actiorietaby

government officials responsible for establishing the mualgplicies that caused

the particular deprivation in question; (3) a practice so consistent and widksprea

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policymaker must have been aware; or (4) a failur@dicymakers

to provide adequate training or supervision to subordinates to such an extent that it

amounts to deliberate indifference to the rights of those who come into contact wit

the municipal employees.
Brandon v. City of New York05 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (citations omitted).

Here,as notedupraSection 11.B.2.dPlaintiff repeatedly allegebroughout the

Amended Complainthat“Schiff and hissenior administration” maintain formal or informal
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policies relating to the inmateigvance procedure, depriving inmates of due process in
disciplinary hearings, depriving inmates of adequate medical care, oatimgsfights between
inmates, and maintaining unhygienic and inadequate conditions of confineyieenklaintiff
fails to alege facts beyond those of this case, which leaves Plaintiff short of the threSheld.
Gordon v. City of New YoriNo. 10€V-5148, 2012 WL 1068023, at *4 (E.D.N.Y. Mar. 29,
2012) (dismissing/lonell claim where the plaintiff's “allegation [was] unsupported by anything
other than the facts of what occurred in his particular cas@tibn omitted); see also Cox v.
City of New RochelleNo. 17€CV-8193, 2019 WL 3778735, at *8 (S.D.N.Y. Aug. 12, 2019)
(dismissingMonell claim where, &part from the incidergiving rise to this case. .[the]
[p]laintiff fail [ed] to allege facts plausibly suggesting any other similar exampteeof
municipality’s]failure to supervise or train officers”). Accordingly, the Court dismiafles
claims against Defendants in their official capacities.

4. Deliberate Indifference Claisn

“There are three basic theories pursuant to which inmates customarilfeght
Amendment claims: (1) denial of adequate medical care; (2) unconstitutionaiauof
confinement unrelate medical care; and (3) failure to protecRugh v. Orange Qunty Corr.
Facility, No. 14CV-4854, 2016 WL 831968, at *5 (S.D.N.Y. Feb. 29, 2016) (citation and
guotation marks omitted). Plaintiff invokes all three here. The Court addreskes tao.

a. Applicable Law

“A pretrial detainee’s claims of unconstitutional conditions of confinementarerged
by the Due Process Clause of the Fourteenth Amendment, rather than the Cruel anld Unusua
Punishments Clause of the Eight[h] Amendmemarnell v. Pineirg 849 F.3d 17, 29 (2d Cir.

2017). o state aonditions of confinemerdiaim, an inmate must plausibly allege (1) “that he
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suffered a sufficiently serious constitutional deprivation,” andh@) the defendant “acted with
deliberate indifference.Feliciano v. AndersgrNo. 15CV-4106, 2017 WL 1189747, at *8
(S.D.N.Y. Mar. 30, 2017(citation omitted)

Under the first “objective” element, the inmaeist show that the “the alleged
deprivationi is “sufficiently serious’ Spavone719 F.3cat 138 (citation and quotation marks
omitted), that is, thathe conditions, either alone or in combination, pose an unreasonable risk
of serious damage to his hedltkyalker, 717 F.3cdat 125 (citation omitted) In the medical care
context, analyzing this objective requirement involves two inquiries: “whdibesrtsoner was
actually deprived of adequate medical care,” and “whether the inadequacy in medicsl car
sufficiently serious,” which in turn “requires the court to examine how the offendimduct is
inadequate and what harm, if any, the inadequacy has caused dteljlckhuse the prisonér
Salahuddin467 F.3cat 279-80 (citations omitted). There is no settled, precise metric to guide
a court in its estimation of the seriousness of a prisoner’s medical condiioock v. Wright
315 F.3d 158, 162 (2d Cir. 2003Nevertheless, the Second Circuit has offéiedollowing
non-exhaustive list of factors to consider when evaluating an inmate’s medicdiarondi
“(1) whether a reasonable doctor or patient would percba/enedical need in question as
important ad worthy of comment or treatmer{2) whether the medical condition significantly
affects daily activities, and (3)e existencefahronic and substantial pdinld. (citation and
guotation marks omitted).

Under the second element, which goes to mestdidé the inmatenust showthat the
prison official “recklessly failedo act with reasonable care to mitigate the risk that the condition
posed to th@retrialdetaineeeven though the defendant-official knew, or should have known,

that the condition posed an excessive risk to health or safegrnell, 849 F.3d at 35An
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official’s awareness of the risk of serious harm can be established through “infecence fr
circumstantial evidence,” including “from the very fact that the risk was obvideatimer v.
Brennan 511 U.S. 825, 842 (1994However, “mere negligence” is insufficient to state a claim
for deliberate indifferenceWalker, 717 F.3d at 125 (quotirfgarmer, 511 U.S. at 835 Neither
does “mere disagreement over the proper treatmemtreate a constitutional claint[s]o long
as the treatment given is adequate, the fact that a prisoner might preferentlifeatment does
not give rise to [ [deliberate indifferenceyiolation.” Chance v. Armstrond.43 F.3d 698, 703
(2d Cir. 1998).

“The two-pronged framework for claims of deliberate indifference set foribaimell
“applies with equal measure to failure to protect clainisitkey v. JongdNo. 18CV-8103,
2019 WL 4194297, at *3 (S.D.N.Y. Sept. 4, 2019) (citation and quotation marks omitted).

b. Medical Deliberate Indifferend&aims

Medical Defendants and Nurse Guin@tark argue that Plaintiff fails to state a claim of
deliberate indifference to his medical needs. (Med. Defs. Mans€q. GuinanClark Mem.
10et seQ)

i. Medical Conditions UpoAdmission toSullivan

Plaintiff alleges that, upon his admission to Sullivan in December 2016, he suffered from
drug and alcohaklithdrawal symptomgshigh blood pressure, seizures, migraines, sinus
infections, eye problems, stomach problems, knee and shoulder irgsries|l asnultiple
mental healtltonditions that headvisedNursesAltman, Gandulla, and Moorag well as
correction officers Harrell, Gabriel, and Moyef)these conditions; and that he did not receive
adequate medicédleatment (Am. Compl. 11 51-61, 254-58, 362R)aintiff also alleges that he

saw Nurse Guinaglark three times betwedhecember 2016 and January 2017; that he
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described tderhis medical conditions, and in particutiscribedhis left shoulder paiand a
pinched nervethat she failed tproperly document his medical history; that siy@laced his
foam knee brace armmtovidedPlaintiff with Motrin and naproxen for pain and swelling relief on
December 27, 2016@hat she toldPlaintiff she would speak with Bini about moving Plaintiff to a
differenthousing unit with better ventilatioand that she referred Plaintiff to a doctdd. (
11268-78.}

As to the allegedrug and alcohalithdrawal ymptoms,Medical Defendants argue that
withdrawal symptoms of “relatively short duratioare insufficiento satisfy the objective
element. (Med. Defs.” Mem..p The Court disagrees. “Courts have held that drug or alcohol
withdrawal alone constitutes a serious medical condititvara-Grimaldi v. Gunty of Putnam
No. 17CV-622, 2018 WL 1626348, at *13 (S.D.N.Y. Mar. 29, 2018) (collecting cases)also
Ryan v. County of NassalNo. 12€V-5343, 2018 WL 354684, at *5 (E.D.N.Y. Jan. 10, 2018)
(holding that the plaintiff's Withdrawal, combined with his numerous psychological problems
amounted to a ‘suffiently serious’ medical problénfcitation omitted)). Medical Defendants
do not makeinyargument as to the mentsthte element.SeeMed. Defs.” Mem. 9.) In any
event Plaintiff allegesthat he was “confined to a bed for 2 weeks, affecting all [¢fdaidy
normal activities,” and that during that period he was in “great pain and meotaf’athathe
“made numerous direct complaints” to the aboaesed Defendants when they made their
“twice daily” medicalrounds thatthese Defendants “witness[ed}laintiff's “extreme pair’
and that he was denied “adequate pain medicati@km. Compl.f158-62.) Construed

liberally, the Court findshese allegations sufficient, at this stagelausiblystate a deliberate

4 Plaintiff does not appear to allege that Dr. Good, Nurse Sauer, or Nurse Cravdey wer
involved at this stage.
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indifference claim.SeeMurphy v.Feliciano, No. 17€V-269, 2017 WL 3699353, at *6 (D.
Conn. May 31, 2017) (holding deliberate indifference claim based on alcohol withdrawal whe
the plaintiff alleged that “the nurses did not offer him any treatment” and toldohistop
whining”), on reconsideration2017 WL 3698490 (D. Conn. Aug. 25, 201&ppeal dismissed
2018 WL 4705883 (2d Cir. Mar. 29, 2018ge alsd-armer, 511 U.Sat 842 (holding that an
official’s awareness of the risk of serious harm can be established through “infecence fr
circumstantial evidence,” including “from the very fact that the risk was obViotfsHarris v.
Nassau CounfyNo. 13CV-4728, 2016 WL 3023265, at *10 (E.D.N.Y. May 24, 2016)
(dismissing deliberate indifference claim based on withdrawal where théfptéichnot allege
that the defendants “subjectively knew about and disregarded his purportedly sexthcal
condition” (citation omitted).

As toPlaintiff's alleged preexisting physical and mental conditiomgon admission to
Sullivan, the Court nas that iis “the particularisk of harm faced by a prisoner due to the
challenged deprivation of care, rather than the severity of the prisondégying medical
condition, considered in the abstract, that is relevant for [deliberate indiffepmpeses.”
Smith v. Carpentei316 F.3d 178, 186 (2d Cir. 200@)tation omitted). Here, Plaintiff
principally alleges thahehad pain in his left shoulder upon arrival to Sullivan in December
2016; that he complained of the pain to Dr. GoodMues GuinanClark, Sauer, Gandulla,
Altman, Crawley, and Moore; that he did not receidequate cardue to budgetary restrictions,
and was only given Motrin and naproxamd a referral to a doctahat, only in September 2017,
some 10 months later, was he “finally sent out” to an outside dotdreatment” for his left
shoulder and right kneand that there he wasformed that b had “severe arthritis couple[d]

with [a] tear”and should undergo “reconstructive surgery.” (Am. Compl. 11 308-Mhere a
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plaintiff complains of delays or interruptions in providing needed medical tragtthe court
should consider the severity thie challenged delay or interruption in treatment rather than the
prisoner’s underlying medical condition alone in determining whether plaintihasn the
existence of a sufficiently serious medical néeBalkum v. UngerNo. 06CV-6578, 2009 WL
290439, at *5 (W.D.N.Y. Feb. 5, 2009)/A] delay in treatment does not violate the constitution
unless it involves an act or failure to act that evinces a conscious disregaubstaasal risk of
serious harm.”Pabon v. WrightNo. 99CV-2196, 2004 WL 628784, at *8 (S.D.N.Y. Mar. 29,
2004) (citation and quotation marks omitteaf},d, 459 F.3d 241 (2d Cir. 2006)Here,

Plaintiff has not alleged any conduct or behavior that would suggest the delay [in hisishoulde
treatment] was caused by [Defendants’] deliberate indifferederiman v. Marcilla No. 17-
CV-9174, 2019 WL 3066426, at *5 (S.D.N.Y. July 11, 2019) (citation and quotation marks
omitted). Indeed, Plaintiff alleges that he received pain medication and a referral; ina ar
allegationssuggesting that any Defendafibok affirmativesteps to ensure that [Plaintiff] would
not receivgmedical] treatment Myrie v. Calvg 615 F. Supp. 2d 246, 247-48 (S.D.N.Y. 2009)
(emphasis added)'Absent such allegations, the . . . Amended Complaint suggests only that
[Defendantkacted, or failed to act, with negligence amounting to medical malpractice, iwhich
insufficient to state a claim for deliberate indifferencBlérman 2019 WL 3066426, at *5
(citation and quotation marksnitted). The Court therefore concludes that Plaintiff fails to state
a deliberate indifference claim tsthe delay in his shoulder treatmeBee Bell v. Jendel®80

F. Supp. 2d 555, 562 (S.D.N.Y. 2013) (collecting cases for the proposition thigt adisoriss

deliberate indifference claims in which inmates “merely allege a delay in thisiproof
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medication or treatment, but fail to allege that the delay was either intentionaklessic
(citations omitted)®

ii. lllness After Meal

Plaintiff dleges that, on January 7, 2017, he becdlnaed experiencederiousvomiting
and diarrhea after eating lundhat he was offered “pepto” by Calangelo, #mat Nurse Altman
refused to provide him with medical treatmefdm. Compl.{1282—-89.) Thisisolated clainof
food poisoning is not, without mofactualdetailrelating to the duration, severity, and effects of
the food poisoning,usficient to satisfy the objective elemereeBallard v. Lane No. 18CV-

172, 2019 WL 1129158, at *3 (S.D.N.Y. Mar. 12, 20@8)Iding objective element not satisfied

as to food contamination claim where the plaintiff did not alfege facts regarding the

duration of the unsanitary conditipnRoundtree v. City of New YoiKo. 15CV-8198, 2018

WL 1586473, at *8 (S.D.N.Y. Mar. 28, 2018) (“The sole incident of food poisoning did not pose
an immediate danger to [the plaintiff's] health, especially when contragtadst other cases in
which courts have found serious violations pertaining to spoiled fgcithtion omitted); cf.

Hudson v. City of New Yarko. 15CV-4920, 2016 WL 3976399, at *5 (S.D.N.Y. June 23,

2016) (“[C]ourts have found that, under certain circumstances, the servongtaminated

meals satisfies the objective prong of a conditionsenffinement claim.” (collecting cases)),
adoped by2016 WL 3982512 (S.D.N.Y. July 21, 2016). The Court therefore concludes that

Plaintiff fails to state aeliberate indifference claim basedus allegedood poisoning.

® In his opposition, Plaintiff alleges for the first time that Nurse Guidkak failed to
treat his hepatitis C, and that he “got glaucoma@saequence” of his high blood pressure in
June 2018. (Pl.’'s Med. Mem. 5, 10, 12, 14.) The Court will not consider these newly raised and
conclusory claims at this time.
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iii . TreatmenFollowing Altercatiors

Plaintiff alleges three incidents in which he was assaalbelddid not receive adequate
medical treatment.

First, Plaintiff alleges thain July 2017, he had an altercation with another inmate that
caused him to sustafa few scrgpes and cuts&ndexacerbated the pexisting pain in his left
shoulder. (Am. Compl. 1 135-47P)Jaintiff alleges that he saw Nurse Altman and that he was
given “no medical treatment to his severe pain in his left shouldiet.) (

Second Plaintiff aleges thatalsoin July 2017, following an altercation with Minckler,
he was sprayed with “O.C. spray” — that is, pepper spragirectly into [his] eyes face,and
hair. (d. 1 165.) This caused Plaintiff to strugtpebreatheand caused his eyes te im
“excruciating” and “burning” pain. Id. 1 167.) Plaintiff was taken to Nurse Altman and
received “oxygen many times.'ld( § 168.) However, although Nurse Altman “rins[ed]”
Plaintiff's “face area and eyes,” she did not “adequately decontamirj&tm{iff's dreadlocks,
even after [he] clearly complain[ed].Id() Plaintiff was returned to his housing without being
given a “cold shower to adequately decontaminate” his dreadlolcks] 69.) Instead, Plaintiff
was only given “hot shower|[s],” ich “reactivate[d]” and “retrigger[ed]” the “oil base” in the
spray, further causing him painld(f1169-71.) Plaintiff “complained directly” to numerous
Defendants over the next two wed&get a coldshower, but they “failed to remedy” the issue.
(Id. 11171-75.)

Third, Plaintiff alleges that, in January 2018, he was assault&ahbsel, Lekovicand
Kleingardnemvhile in his cell, after which he “immediately started yelling for medical.” (d.
11340-50.) When anotheorrection officer came, Plaintiff told him he “needed medical for his

excruciating pain in his head and all over his body”; however, that officer did nottdéhg. (
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11351-53.) At some later point, Plaintiff spoke with Nurse Gandulla, who “failed to . . . bring”
Plaintiff “to the medical station” to “examine [his] complete body, take vitalsiraad any and

all obvious . . . [and] serious injuries and provide adequate pain medicidey’ 364.) Further,
Plaintiff spoke with Nurse Moore, who alsoité to bring” Plaintiff “to the medical station.”

(Id. 7 355.)

As to the first and third incidents, the Court concludes that, even assuming Plaistiff wa
intentionally denied medical care such that the mestéae element would be satisfied, Plaintiff
fails to allege facts plausibly suggesting that he suffered from an igtoyus enough to satisfy
the objective elementSeeGoodwin v. KennedWo. 13CV-1774, 2015 WL 1040663 at *12
(E.D.N.Y. Mar. 10, 2015) (holding thatultiple cuts and laceratiomid notsatisfy objective
element ¢ollecting case$) Ford v. Phillips No. 05€CV-6646, 2007 WL 946703, at *12
(S.D.N.Y. Mar. 27, 2007) (“Abrasions, a minor bruise, slight bleeding[,] and scratehesta
injuries that may produce death, degeneratiogextnreme pain . ..”). This is not a casghere
Plaintiff hasallegedthat he sustained a broken bone, a dislocation, or some other serious
physical injuy. Seee.g, Munoz v. EliezerNo. 16€V-6049, 2018 WL 1626170, at *6
(S.D.N.Y. Mar. 30, 2018) (holdg objective element satisfied where the plaintiff “alleged
injuries of threeto-four broken ribs and a dislocated shoulder” (collecting cases)). The Court
therefore concludes that Plaintiff fails to state a deliberate indifference ledaied on injuries
sufferedduring the alleged July 2017 and January 2018 altercations.

As tosecond incident involving pepper spray, the Court conclude® iatiff fails, on
the facts as alleged, to satisfy the objective elem§@i.ourts within this Circuit have
previously found that the temporary discomfort caused by pepper spray or macetdoes

constitute dsufficiently seriousinjury.” Lewis v. Clarkstown PolicBept, No. 11CV-2487,
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2014 WL 1364934, at *7 (S.D.N.Y. Mar. 31, 201ditations omitted)on reconsideration2014
WL 6883468 (S.D.N.Y. Dec. 8, 2014Here, Plaintiff does not allege facts suggesting that he
suffered permanent effects sgrious injury from the pepper spray. The Court thus concludes
that Plaintiff fails to state a deliberate indifference claim dkitoincident. SeeéWright v.
TrapassoNo. 15CV-4428, 2018 WL 4688940, at *11 (E.D.N.Y. Sept. 28, 2018) (holding
objective element not satisfied where thaimiff did “not claim any lasting physical injuries
from the pepper sprédy Holmesv. City of New YorkNo. 17€CV-3874, 2018 WL 4211311, at
*7 (S.D.N.Y. Sept. 4, 2018) (holding objective element atisEed where, “[w]hile
undoubtedly uncomfortable and painful, [fhiemporary effects of chemical spray are not serious
medical needs because they do not rise to the level of producing death, degeneraticamer e
pain” (citation omitted).
iv. Seizues

Plaintiff alleges that he suffered seizures on November 6 and 12, 2017. (Am. Compl.
11320, 332-34.) However, Plaintiff does not allege that he did not receive treatment. As to the
November 6, 2017 seizure, Plaintiff acknowledges that, notwithsgiNlrse Sauer’s debate
with Harrell “over the cheapest way to transport [him] to the hospitalyds in fact taken to a
hospital. [d. 11321, 324-25.) And as to the November 12, 2017 seizure, Plaintiff
acknowledges that, notwithstanding Nurse Crsislalleged failure to provide him medical
care, Nurse Moore came and took Plaintiff's vitalsl. {1334-43.) To the extent Plaintiff
claims that the treatment provided was inadequate, Plaintiff fails to allege wimahé&asuffered
as a result of theeizures and subsequent treatméfdaungblood v. ArtysNo. 10CV-752, 2011
WL 6337774at*7—-8 (N.D.N.Y. Dec. 19, 2011) [The] [p]laintiff failed to allege that he

suffered harm as a result[tfie defendant’s] failure to give him one dose of his seizur
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medication.”(citation omitted). And to the extent Plaintiff's claim is focused on the delay in
medical treatmeribllowing the seizurestemporary delays...[in] medical treatment have
been found to satisfy the objective seriousness requirement” only where “treeynhalved
either a needlessly prolonged period of delay, or a delay which causedesgaienor
exacerbated a serious illnesdorgan v. ShiversNo. 14CV-7921, 2018 WL 618451, at *8
(S.D.N.Y. Jan. 29, 2018) (citation and quotation marks omitted). Plaintiff fails to allege ho
long the alleged delay lasted and, more importantly, how the delay caused himegxdira or
exacerbated serious medical condition. Without thesscessary factual detailgliegations of

a limited delay. . . are insufficient to plead an objectively serious risk to Plaintiff's healthgrisin
to the level of a constitutional claimFleming v. City of New YoylNo. 18CV-4866, 2019 WL
4392522, at *11 (S.D.N.Y. Aug. 27, 2019) (citation and quotation marks omitted). The Court
therefore concludes thite Amended Complaitidils to state a deliberate indifference claim as
to the medical treatment provided following hisvember 2017 seizures.

c. Conditions of Confinemelaims

Supervisor and Correction Officer Defendants argue that Plaintiff failsteoastdaim for
unconstitutional conditions of confinemenSegSup. Defs.” Mem. 12; CO Defs.” Mem. 22.)

Plaintiff raises a litany of allegations againsinyaspects oSullivan’s conditions of
confinement First, Plaintiffalleges thathe conditions in Sullivan’s modular housing urite
inadequate. According to the Amended Complaint, while housed in the M-1 unit, which
provides a “constant watch” over inmates dealing with mental health protéainiff was
housed next to “seriously mentally ill prisoners” and was thus “expose[d] torsogeand
fecessmearingaswell as “constant, loud bangy.” (Am. Compl. 11 265, 267, 366—67.)

Further, wheneer Plaintiff was placed in one of Sullivan’s other modular units, there was
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LTS

inadequate ventilatioriwidespread”mold, drastic heat changes, bad smell, &rdwn,” “foul
tasting”water thais “burning when dr[u]nK, “upset[s] [the] stomach and causes “skin
rashes (Id. 1126167, 366-69, 368—73 The Court finds, [a]t this stage in the litigation,
[that] Plaintiff has alleged the objective prong of his conditions of confer clainy” as he
“hasalleged that he was exposed to human excrement and bodily fluids in a poorlyaentilat
cell over the course of multiple dayysBarnes v. Gunty of Monroe85 F. Supp. 3d 696, 738
(W.D.N.Y. 2015; see alsdHamilton v. SmithNo. 06€CV-805, 2009 WL 3199531, at *16
(N.D.N.Y. Jan. 13, 2009nplding objective element satisfiahere the plaintiff produced
evidence of undrinkable water and inadequate ventilat@oiopted by2009 WL 3199520
(N.D.N.Y. Sept. 30, 2009, Little v. Mun. Corp.51 F. Supp. 3d 473, 491 (S.D.N.Y. 2014)
(noting that “courts in the Second Circuit have repeatedly held sporadic or brief éxjmosur
waste does not amount to a constitutional violati@ollecting cases))Further, “[a]though
Plaintiff has not specifically alleged that Defendants had knowledgleesfe]conditioris],
Defendantsknowledge may be inferrdaly the simple fact that these Defendants must have
viewed the conditions of the cellhen they placed Plaintiff in it. Barnes 85 F. Supp. 3d at 738
(citation omitted)see also Brogk315 F.3dat 164 (“[E]vidence that the risk was obvious or
otherwise must have been known to a defendant is sufficient to permit a jury to condke tha
defendant was actually aware of ifcitation omitted). Accordingly, the Court declines to
dismiss Plaintiff's condition®f-confinement claim aSullivan’s modular housing units.
Separately, Plaintiff alleges thiwe foodgenerallyprovided to inmatest Sullivan—
whose preparation is overseen by Fraséas “spoiled, raw, cold, [and] tampered with,” thus
causing severe pain and sickneé&m. Compl.{9370-71.) This claim requires further factual

development.Plaintiff has“not stated a claim under the Fourteenth Amendment, which requires
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that he allege deprivation @he measure of food necessary to maintain health,” and he has not
[plausibly] stated a claim based on the denial of foo@drley v. City oNew YorkNo. 14CV-
3202, 2017 WL 4357662, at *14 (S.D.N.Y. Sept. 28, 2@aifation omitted). Accordingly, this
claim is dismissed.

Plaintiff also allegeshat throughout Sullivatherewere ‘drain flies” and “other vermin”
in the shower, and that Swifin attempted to spray the area without succgss. Compl.

1 374.) This claim too requires further factual development. “The mere presemceof in a
detainee’s housing area does not constitute a denial of the minimal civilized enefdgels
necessities.”"Mena v. City of New YoylNo. 12CV-28, 2014 WL 2968513, at *10 (S.D.N.Y.
June 27, 2014) (citation and quotation marks omitted). Further, Plaintiff acknowtbedges
Sullivan took steps to combat the alleged problenrgthee no allegatiorsuggestinghat any
Defendant “recklessly failetb act with reasonable care to mitigate the risk that the condition
posed” such that Plaintiff coukhtisfythe mentaistate elementDarnell, 849 F.3d at 35.
Accordingly, this claim iglismissed.

Finally, Plaintiff allegeghatfor one day his toilet was dysfunctional and overflowing,
causing his cell to smell(Am. Compl.f150-69.) Plaintiff fails to allege facts plausibly
suggesting that this condition satisfies the objective eleneguired to state a conditions of
confinement claim.SeeBurroughs v. Mitche)I325 F. Supp. 3d 249, 277 (N.D.N.Y. 2018)
(dismissing conditions-of-confinement claim based on lack of “functioning toilet omwinni
water for four days(citation omitted); Florio v. Canty 954 F. Supp. 2d 227, 235—-F.D.N.Y.
2013) (holding that two instances of confinement in cells with overflowing toilets amgl be
forced to walk through ankle-high human waste was “simply too minor to statetgth Eig

Amendmentlaim”). Accordngly, this claim is dismissed.
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d. Failuredo-ProtectClaims

It is wellestablished thatgrison officials have a duty to protect prisoners from violence
at the hands of other prisonerdzarmer, 511 U.S. at 833 (citation, quotation marks, and
alteration omitted) To state a claim based on prison official’s failure to protect an inmate from
attack (or failed to intervene to stop an attack), a plaintiff mlastsibly allege that the prison
official acted with “deliberate indifference tesabstantial risk of serious harm to an innfate.
Taylor v. City of New YorkNo. 16€CV-7857, 2018 WL 1737626, at *11 (S.D.N.Y. Mar. 27,
2018) (quoting=armer, 511 U.S. at 828).

Plaintiff describeghree incidents in which Sullivan correction officaliegedlyfailed to
protect his safety.

First, Plaintiff alleges thain January2017,while housedn the M9 modular unithe
was the “only blackinmate] in the sixperson uniind“was having serious racial issues with”
three other inmates ther@Am. Compl.f178-80, 82.)Plaintiff complained to Harrell and
Calangelaabout harassment from the other inmates, but they did notidcf. 81.) OnJanuary
18, 2017 while “locked defenselessin a room showering, these othiematesverballyharassed
Plaintiff with racist languagéthr[e]w urine” onhim, and “sp[a]t[]” on him; Plaintiff “had to
yell a good 20 minutes befof€alangelo] responded,” despite the fact that the ovfias “10
feet from the” shower areald( 1180-87.) Although Plaintiff did natllege that he suffered a
serious physical injury as a result of the incident, “prison officials hawvastitutional duty to
act reasonably to ensure a safe environment for a prisonertideare aware that there is a
significant risk of serious injury to that prisoner,” and “[t]he failure to do sotésldnat
prisoner’s rights, whether or not an attack actually occurs, and if it does occur, vdretbethe

injuries suffered in an &tk are serious.Douglas v. Annug¢iNo. 14CV-6018, 2017 WL
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5159194, at *4 (W.D.N.Y. Nov. 7, 2017). Thereforenstrued liberally, Plaintiff has

sufficiently stated a clairof failure to protectgiven Calangelo’grior notice ofracialtension in

the unitvia Plaintiff's recentcomplaints the length of thalleged assayland Calangelo’s
allegedproximity to the incident.See Lehal v. United Statds¢o. 13CV-3923, 2015 WL
9592706, at *8 (S.D.N.Y. Dec. 29, 2015) (“Courts may look to the length of the incident, inter
alia, to determine whether an officer had a realistic opportunity to ineiferation andtalics
omitted))

Second, Plaintiff alleges that, on February 10, 2017, he was involved in a physical
altercation with another inmate, who was the aggressor, while Nash “waapding” nearby
“enjoying the spectaclednd failed to intervene(Am. Compl.1100-05.) Only after 10
minutesdid Nash “cdl] for a code 7"alarm. (Id. { 106.) As with the first incident, Plaintiff
sufficiently states a claim as to this assault, as he alleges that Nash “witnessed the attack on
[him] and allegedly failed to take action to prevent itdylor, 2018 WL 1737626, at *12.

Third, Plaintiff alleges thatin early July 2017, he and another inmate got in an argument
while in their cells (Am. Compl.q 130.) Compassmame by, butid nothing except “stare[]

... for a couple seconds” and then leavd. {133.) Some days later, Plaintiff and the irenat
again began arguing, which turned into a physical altercation begun by thenothés.i [d.
11135-39.) Plaintiff alleges that Compass@ho was not present at the physical altercation,
“failed to remove]] a . . potential fight risk.” Id.  134.) Yet, “an inmate’s communications
about generalized safety concerns or vague concerns of future assault by unknown iadividua
are insufficient to provide knowledge that the inmate is subject to a substiait@ serious
harm.” Anselmo v. KirkpatrickNo. 19CV-350, 2019 WL 2137469, at *4 (N.D.N.Y. May 16,

2019) (collecting casesRather, dailure-to-protect clainrequireshe plaintiff “allegg] that he

39



informed [the prison officialhbout a specific fear of assault and [was] then assaulfadbs v.
VenettozziNo. 19CV-126, 2019 WL 2610942, at *5 (N.D.N.Y. June 26, 20%8¢ also Velez
v. City of New YorkNo. 17€CV-9871, 2019 WL 3495642, at *4 (S.D.N.Y. Aug. 1, 2019)
(“Those cases which have found officers potentially liable for failingeggnt an attack
involved clear and specific threats against an inmate.” (collecting tabkis}k, Plaintiff does
not allege tha€Compasso knew that the other inmate posgukaificandsubstantialisk to
Plaintiff's safety nor does he allege that Cpasso was present at the scene of the physical
altercationand in a position to intervené\ccordingly, Plaintiff fails to state a failute-protect
claim based othis incident. SeeRivera v. ConnollyNo. 18CV-3958, 2019 WL 3564559, at *5
(S.D.N.Y. Aug. 6, 2019{“[T]he amended complaint does not allege anyone warned [the
defendant] that another inmate posed a substantial risk of serious Hérej pdaintiff's safety,
nor does it contain any factual allegation suggesting [the defendant] otherwiserkearned
of such a risk.” (originahlteration omitted) Plass v. New YorkNo. 19CV-553, 2019 WL
3561760, at *3 (N.D.N.Y. Aug. 6, 2019) (holding insufficient allegation that “officers saw an
unidentified inmate attempt to cut [the plififh before the attack because thereas no
plausible suggestiotthat the officers knew of an excessive riskttee plaintiff's] health or
safety”(citation omitted); Haughton v. ClintonNo. 15€CV-1160, 2015 WL 9244398, at *2
(S.D.N.Y. Dec. 17, 205 dismissng failure-to-protect claimwhere the plaintiff only told the
prison officialthat he “feared for [his] safety,” dlsat statement was “too conclusory for [the
official] to have inferred the existence of such a substantial risk'Grant v. HogueNo. 17-
CV-3609, 2019 WL 3066378, at *7 (S.D.N.Y. July 12, 20@#clining to grant summary
judgment on failurge-protect claim where thgg]laintiff's testimony arguably descrifug a

previous altercatiowith [the other inmate¢oupled with a complaint bighe] plaintiff to prison
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officials or a request to be separated from the attdciked where the plaintiffdrguably
attributdd] to [the other inmate] more tharerbal threats alone” because “h@djdthe other
inmate]came within three feet ¢him] in a fighting stance and then tried to attffukn] through
a group of correction officers” (citations, quotation marks, and alterations d)itte

5. Excessive Force Claisn

a. Applicable Law

Excessive force claims brought by pretrial detainees “are analyzed under theoPessPr
Clause of the Fourteenth Amendment, rather than the Cruel and Unusual PunishmentfClaus
the Eighth Amendmerit Holland v. City of New Yorkl97 F. Supp. 3d 529, 545 (S.D.N.Y.
2016 (citing City of Revere v. Mass. Gen. Hqf63 U.S. 239, 244 (1983)). The Supreme
Court has held that for “excessive force claims of pretrial detaineesthe appropriate
standard is solely an objective oneld. (alteration omitted) (citingingdey v. Hendrickson
135 S. Ct. 2466, 2473 (2015)). To establish a claim for excessive force, “a pretrial detashee
show only that the force purposely or knowingly used against him was objectively
unreasonable.’Kingsley 135 S. Ct. at 2473ee alsd=drei v. Maguire 892 F.3d 525, 537 (2d
Cir. 2018) (holding thatKingsleyprovides the appropriate standard for all excessive force
claims brought under the Fourteenth Amendrf)enConsiderations that may bear on the
reasonableness of the force used include:

[T]he relationship between the need for the use of force and the amount of force

used; the extent of the plaintsfinjury; any effort made by the officer to temper or

to limit the amount of force; the severity of the security problem at issue; tla¢ thre

reasonably perceived by the officer; and whether the plaintifbatagely resisting.

Id.; see also Frost v. Davido. 17€V-8418, 2019 WL 4512620, at *6 (S.D.N.Y. Sept. 18,

2019) (The determination of reasonableness must be made from the perspective of a keasonab
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officer on the scene, including what the offigeew at the time.(citation, alterations, and
guotation marks omitted).
b. Application

Plaintiff alleges two incidents of excessive foréarst, Plaintiff alleges thagn July 13,
2017,hecomplained tacertainDefendants about a dysfunctional toilet, but they failed to remedy
the problem. (Am. Compf[1149-59.) Eventually, Gray and Minckler came to investigatd,
used racial slurs against Plaintifid.(11160-63.) They demand&daintiff “put [his] black
fucking hands [through] the bars,” and, when Plaintiff “approach[ed] the front oflhis ce
comply,” Minckler “spray[ed]” the “fully cooperatie’ Plaintiff with pepper spray into hisice
andeyes and onto his dreadlocksd. ] 165.) Plaintiff was “roughly handcuffed and brought to
the medical station.”1d. 1 166.) Plaintiff “was barely able to breathe” and his eyes were
“burning” and in ‘excruciating pain.” 1¢l. § 167.)

Second, Plaintiff alleges that, on January 5, 2018, whileeiiV1 unit, Gabriel,
Lekovic, andKleingardnercame to Plaintiff's cell and used racist and harassing language to him.
(Id. 1111338—40, 343, 348.\When Plaintiff asked Gabriel “why [he was] by [Plaintiff's] cell”
given that Plaintiff had “open complas&gainst [him],” the officerpulled out their handcuffs
and yelled at Plaintiff to place his hands through the cell door chute, a “prohibitegtpre.
(Id. 191340-42.) Plaintiff did so, and Gabriel placed handcuffs on Plaintiff, thus “cuttingeoff th
circulation,” and “yank[ed]” Plaintiff out of his cell “without standard video reaugdsafety
measure procedures.1d( 1344-45.) Gabriel, Lekovic, artleingardnertook Plaintiff “to the
other end of the tier” and thesearchedPlainiff's cell “without any security camera.ld(
1 346.) Plaintiff complained that this was a violation, but Gabriel yelled back, usiagy ra

language. I¢l. 11347-48.) Gabriel, Lekovic, and Kleingardneghen“used brutal force” on the
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“fully cooperative” Plaintiff by repeatéy “punching and kicking [him] upon the head, chest,
arms, legs[,] and bag¢kafter which they dragged him back into the celid. {1349-50.)

Correction Officer Defendants argue citing case lawfrom, most recently1993 —that
Plaintiff fails to state an excessive force claim because he does not establiBefiatlants’
actions, even if malevolent, constituted a malicious or sadistic effort to inflict’hgdCO Defs.’
Mem. 25.) Incredibly, given the severity of Pl&#ird allegations, this is th&ull extent of
Correction Officer Defendants’ argumetttey fail entirely to meaningfully apply the (outdated)
casedaw to the facts of this case.

In any event, the Court concludes that Plaintiff has plausibly stated assiectorce
claim. As to theallegedJuly 2013 pepper spray incidenthie “the use of a single burst of a
chemical agent, which is not a dangerous quantity, is a constitutionally @deemeans of
controlling an unruly or disruptive inmate;tost, 2019 WL 4512620, at *7 (citation and
guotation marks omittedhere, Plaintiff squarely alleges that he was fully cooperatins
Minckler and Gray were on the other side of the cell bars (and thus not plausibly in danger), and
that the pepper spray was intentionally sprayed directlyRtamtiff's eyesand faceand onto his
hair, causing him excruciating pain that lastedifay weeks This is sufficient. See Shabazz v.
SempleNo. 17€V-904, 2019 WL 1979959, at *4 (D. Conn. May 3, 2019y l¢e plaintiff] has
plausibly alleged that [the prison officialsed an unreasonable and unnecessary amount of force
in spraying him in the face when he was not resisting but was attempting to follovdéns of
[another prison officiallwho was repeatedbjirecting him to put his arms behind his back, and
that [the first prison officialsprayed him with mace to cause him pain rather than for a
legitimate penological purposgcitation omitted); cf. Campbell v. HansgriNo. 17CV-1024,

2019 WL 2717691, at *4 (S.D.N.Y. June 28, 2019) (holding, on motion for summary judgment,
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that the plaintiff failed to state an excessive force claim based on use of peppevispre there
was no dispute that the prison official used the “spray in an effort to break aipetication”
where the plaintiff acknowledged “that he heard [the official] issue a verbaingdrand where
there was no “evidence indicating that the [pepper] spray was deployed iorhoetuse
harm rather than in a good faith effort to maintama restore discipline” (citatioamnd quotation
marks omitted) Similarly, asto theallegedJanuary 2018ssault Plaintiff alleges thaGabriel,
Lekovic, andKleingardnerassaulted &ully cooperative inmate who posed no risk to prison
officers This is sufficient.See Gulley v. Ogandblo. 19CV-612, 2019 WL 2502753, at *3 (D.
Conn. June 17, 2019)Given that . . [the plaintiff] has not alleged that [hejade any attempt
to resist the efforts of officers . , his allegations regarding the use of kicks and punches to his
head, face, back and neck by [correction ofEter .plausibly state a claim that the force used
was intended to cause him paindiscomfort rather than to maintain discipline or seclirity.
(citations omitted)®

Accordingly, the Court holds that Plaintiff plausibly states an excessige €laim as to
the July 2017 pepper spray incident and the January 2018 assault.

6. ProceduraDue Proces€laim

Supervisor Defendants argtiet Plaintiff fails to state a procedural due process claim

(Sup. Defs.” Mem. 10.)

® To the extent plaintiff asserts an excessive force claim based on rough hiswyg ¢t
allegation fails, as Plaintiff fails to allege any injury caused by the haimguSeelLynch ex
rel. Lynch v. City of Mount Vernpb67 F. Supp. 2d 459, 468-69 (S.D.N.Y. 2008) (“[T]ight
handcuffing does not constitute excessive force unlessiges some injury beyond temporary
discomfort.” (collecting cases)).
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a. Applicable Law

“To present a due process claim, a plaintiff must establish (1) that he pdszsdibsety
interest and (2) that the defendant(s) deprived him of that interest as atassiifficient
process.”Ortiz v. McBride 380 F.3d 649, 654 (2d Cir. 2004jtation, alterationsand quotation
marks omitted). The Supreme Court has held that inmates retain due process pigbts
disciplinary proceedingsSee Wolff v. McDonnelt18 U.S. 539, 563—72 (1974) (describing the
procedural protections that inmates are to receive when subject to sigriismplinary
punishment). However, “[p]rison digptine implicates a liberty interest [only] when it ‘imposes
atypical and significant hardship on the inmate in relation to the ordinary irciofemtison
life.” Ortiz, 380 F.3d at 654quotingSandin v. Conneib15 U.S. 472, 484 (1995)).

The Second Circuit has explained that “[tlhe length of disciplinary confinemeneisf
the guiding factors in applyingandins ‘atypical and significant hardshipést.” Hanrahan v.
Doling, 331 F.3d 93, 97 (2d Cir. 2003) (citation omitted). The duration of disaip
confinement, however, is “not the only relevant factor,” and the Second Circuit hasitgxpl
avoided a bright line rule that a certain perio&bfU confinement automatically fails to
implicate due process rightsPalmer v. Richards364 F.3d 60, 64 (2d Cir. 2004) (citations and
guotation marks omitted). As a guidepost, the Second Circuit has instructed thate[ihfne
plaintiff was confined for an intermediate duratienbetween 101 and 305 days — development
of a detailed record of the catidns of the confinement relative to ordinary prison conditions is
required.” Id. at 64-65 (citation and quotation marks omitted). Even a confinement period of
280 days is not necessarily evidence of deprivation of a liberty interestiéthimee fails to
make specific allegations about the nature of the confinement, including time \shint the

cell, hygienic conditions, access to programs, as well as other conditasKkins v.Gonyea
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646 F. Supp. 2d 594, 607 (S.D.N.Y. 200%he Second Circuit has also suggested that
“evidence of the psychological effects of prolonged confinement in isolation” maydalhel
developng the necessary recor@olonv. Howard 215 F.3d 227, 232 (2d Cir. 2000).

Regarding the process an inmate is due, a disciplinary hearing comports witlckss pr
when an inmate receives “advance written notice of the charges; a fair andahizating
officer; a reasonable opportunity to call withesses and present docuyraritience; and a
written statement of the disposition, including supporting facts and reasons fotidinetaken.”
Luna v. Picg 356 F.3d 481, 487 (2d Cir. 2004) (citation omitted). “In the context of prison
disciplinary hearings, the Second Circuaslsaid that its ‘conception of an impartial
decisionmaker is one who, inter alia, does not prejudge the evidence and who cannat say, wit
utter certainty, how he would assess evidence he has not yet deahtriian v. Acevedbdlo.
08-CV-4368, 2011 WL 6028212, at *7 (S.D.N.Y. Dec. 5, 2011) (itedivd alterationsmitted)
(quotingPatterson v. Coughlirf05 F.2d 564, 570 (2d Cir. 1990)).

b. Inmate Grievance Prodare

As Correction Officerand Supervisobefendants argy€Sup. Defs.” Mem. 25),
Plaintiff's generalcomplaints abouheadequacy of the Sullivanmategrievance procedure and
Sullivanofficials’ non-compliancewith that procedureséeAm. Compl. Y 279-80, 290, 376—
400), must be dismissed’A prisoner has no constitutional right to a prison grievance procedure
or to have his grievances investigatetlayes vCounty of Sullivan853 F. Supp. 2d 400, 434
(S.D.N.Y. 2012) (citations omitted)Put differently, “[ihmate grievance programs deby
state law are not required by the Constitution, and consequently, allegationssthabfficials

violated those procedures do not give rise to a cognizable § 1983 cMiwaris v. Rockland
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CountyCorr. Facility, No. 18CV-8290, 2019 WL 1596489, at *9 (S.D.N.Y. Apr. 15, 2019)
(citation, original alterations, and quotation marks omitted).

c. DisciplinaryProceedings

Plaintiff makessevenallegations of disciplinary proceedings that were procedurally
improper. The Court addresses them in chroncédgrder.

i. First DisciplinaryHearing

Plaintiff first alleges that, on December 31, 2016, Cole and Lynch gave him a
“fabricated” misbehavior repodharging him withassault andgiolent conduct. (Am. Compl.
17-18) A disciplinary hearing overseen byhalan was held on January 3, 201Id. {168
69.) Whalarallegedlyrefused Plaintifto haveassistanceo call withessesand to view video
footage, and further stated that Plaintiff “ha[s] no rights in [Sullivand’ Y67, 69-75.)
Whalenfound Plaintiff guilty and sentenced him to 30 days in punitive segregatihrf] 13.)
Plaintiff appealed, and Bini affirmedId( 1176-77.)

A “30-day confinement is right at the coif suggested by the Second Circuit for a
presumptively typical confinemehtThomas v. DeCastriNo. 14CV-6409, 2018 WL 1322207,
at *7 (S.D.N.Y. Mar. 13, 2018kitations, alterationsand quotation marks omitted). That is, a
30-day. . .confinementloneis insufficient to create a liberty interest triggering due process
protections. Colon, 344 F. Supp. 3dt633(emphasis addedgollecting caseskee alsdBrown
V. Murphy No. 16€V-710, 2019 WL 2325777, at *2 (S.D.N.Y. May 30, 2019) (“Courts in this
Circuit have consistently found that such limited periods of segregation deithat,it more
constitute ‘atypical and significant hardships.” (emphasis added) ¢ritatnitted)). Here,
however, tonstrued liberally, Sykes723 F.3cat 403 Plaintiff plausibly allegethathe

“endured unusual . . . conditions” during his confinement in pursiggegation Palmer, 364
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F.3d at 66.In particular, Plaintiff alleges that of the six inmates in punitive segregatonak
the“only black” inmateand that he hattacial issues” with three other inmates, (Am. Compl.
1179-82); that he endured racist harassment from the other inmateding verbal harassment
and urine and spit being thrown on him while in the showar{[{81-87; that he yelled for
help for twenty minutes before a prison official respondedf(85);that the incident caused
Plaintiff “extreme mental anguish” anttigger[ed] [his] high blood pressure . . . [and]
migrain[e]s,” such that it Plaintiff suffered “severe, crippling pain ftbe migrain[e]s for 2
days,” (d. 1 86) andthat he“directly complained aboutthe other inmatet Harrell and
Calangelpwho apparently did not remedy the situatiad, §{ 81). Taken together, the Court
concludes that Plaintif— who has already plausib$fateda failureto-protect claim based on
the same incident- hasplausibly describedn“atypical and significant hardship . in.relation
to the ordinary incidents of prison lifeQrtiz, 380 F.3d at 65{citation omitted) such that
Plaintiff had a protected liberty interest.

Because Plaintiff has plausibly allegétiat he possessed a liberty intetestd that
Whalan“deprived him of that interest as a result of insufficient prot@sis disciplinary
hearing,id., the Court declines to dismiss Plaintiffilse process claim based on his January 3,
2017 disciplinary hearing.

ii. Second DisciplinarHearing

SecondpPlaintiff allegesthat, on January 18, 2017, Calangelo wrote Plaintiff up on a
“fabricated” misbehavior report. (Am. Comffl90.) A disciplinary hearing overseen by
Whalan was held on January 22, 201id. { 91.) Plaintiffagain objectethat he wa®¥eing

denied his right to assistance, to call witnesses, to view video footage, and b @vesence,
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but Whalan found Plaintiff guilty and sentenced him to 10 days in punitive segregdtion. (
1192-96, 98.)Plaintiff appealedandBini affirmed. (Id. 1§97, 99.)

“Absent a detailed factual record, courts typically affirm dismissalsepdbcess claims
where the period of time spent in [restrictive housing] was shatgs-thirty days —and there
was no indication of unusual conditiongdouston v. Cotter7 F. Supp. 3d 283, 298 (E.D.N.Y.
2014) (citingPalmer, 364 F.3d at 66)Here,however, as abov®@Jaintiff plausibly allege$acts
suggesting thate suffered andtypical and significant hardship” during this period in punitive
segregationOrtiz, 380 F.3d at 654itation omitted) In particular, Plaintiff alleges that, on
February 10, 2017, he was “attacked” by another infloatdor a good 10minute$ while
“Nash was just standing at the control[] door box area enjoying the sgett@si. Compl.
11100-06.) Nash “fail[ed] toquickly and reasonably respond” and “delay[ed] [in calling] a
code 77alarm. (Id. 1104, 107.) Taken together, the Cowmcludes that PlaintifF— who has
already plausibly stated a failut@-protect claim based on the same incidenhas plausibly
described andatypical and significant hardship . . . in relation to the ordinary incidents ohpris
life,” Ortiz, 380 F.3d at 654itation omitted), such that Plaintiff had a protected liberty interest.

Because Plaintiff has plausibly alleged “that he possessed a libertytindeck shat
Whalan “deprived him of that interest as a result of insufficient prbaesss discipinary
hearing,id., the Court declines to dismiss Plaintiff's due process claim based on his January 22,
2017 disciplinanjhearing.

iii. Third, Fourth, and FiftDisciplinaryHearings

Third, Plaintiff alleges that, on February 10, 2017, N&ashricated a misbehavior
report” charging Plaintiff with being the aggressor. (Am. CoMidl13.) A disciplinary hearing

overseen by Whalan was held on February 20, 208791115-16.) Plaintiffagain objected
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that he was denied his right to asmgte, to call and crogxamine withessedut Whalan found

Plaintiff guilty and sentenced him to 30 days in punitive segregatldn{{{117-24.) Plaintiff

appealed, and Bini affirmedId( T 125.) As noted,“a 30-day. . . confinemenéloneis

insufficient to create a liberty interest triggering due process protectiGoton, 344 F. Supp.

3d at 633(citations omitted). Here, Plaintiffas not alleged any facts suggesting that he suffered

an “atypical and significant hardship” during this period in punitive segreg&diaiz, 380 F.3d

at 654(citation omitted), such théehad a protected liberty intereshccordingly, the Court

dismisses Plaintiff's due process claim based on his February 20, 2017 disciplarang.he
Fourth, Plaintiff alleges that, on July 13, 2017, Minckler and Besson served Plaititiff wi

two false misbehavior reports. (Am. Conmfif.176, 178.) A disciplinary hearing overseen by

Whalan was held on July 17, 2017d.@ 178.) Plaintiflagainobjeded that he was denied his

right to assistance and to meaningfully prepare for the hearichgff7(176—84.) Whalen

dismissed the misbehavior report filed by Besson, but found Plaintiff guiltybfildd by

Minckler, andsentencedPlaintiff to 90 daysn punitive segregation(ld. 11 185-87). Plaintiff

appealed, anBini affrmed. (d. 11188-89.) Yet, “90 days” in restrictive housing, “without

additional allegations, is insufficient to establish that [Plaintiff] sufferech fao atypical and

significant confinement which Plaintiff has not doneElleby v. MartucellpNo. 16CV-1335,

2018 WL 3769965, at *3 (N.D.N.Y. Aug. 9, 2018)ccordingly, the Court dismisses Plaintiff's

due process claim based on his July 17, 2017 discipliveasing. SeeVogelfang v. Caprad89

F. Supp. 2d 489, 511 (S.D.N.Y. 2012) (finding three months of confinement did not trigger due

process protections where the plaintiff “[did] not plead any other facts terdgingtv that her

SHU confinement was uniquely harsh”).
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Fifth, Plaintiff alleges thain October 2017, Lewis served Plaintiff with a fabricated and
retaliatorymisbehavior report. (Am. Compl. 1 208—-09 disciplinary hearing overseen by
Wilcox was held on October 24, 2011d.(f 195.) Plaintiff objected on grounds that Wilcox
could not be impartial because Plaintiff hadentlyfiled this Action. (d. 1 196.) Wilcox
rejected the objectioand further denied Plaintiff the ability to call withesga®sent
exculpatory information, and be hda (Id. 11197, 199-200Q Wilcox found Plaintiffguilty and
sentencedhim to 30 days in punitive segregatiorid.(f 198.) Plaintiff appealed, and Bini
affirmed. (d.{ 210.) As abovéa 30-day. . .confinementloneis insufficient to create a
liberty interest triggering due process protectio@glon, 344 F. Supp. 3dt633(citations
omitted) andPlaintiff alleges no facts suggesting that he sufferecagypical and significant
hardship” during this perio@rtiz, 380 F.3d at 65{citation omitted), such th&iehad a
protected liberty interest. Accordingly, the Court dismisses Plastfie process claim based
on his October 24, 2017 disciplinary hearing.

iv. Sixth, Seventh, and EighthisciplinaryHearins

Sixth, Plaintiff alleges that, on October 30, 2017, Kleingarceeved Plaintiff with a
false and retaliatorgnisbehavior report. (Am. Corh]11222—-24, 227.)A disciplinary hearing
overseen by Wilcox was held on November 4, 201d. 1(227.) Plaintiff unsuccessfully
“objected to not being provided with a 24 hour notice of [the] misbehavior report,” to being
denied the ability to gather evidence and otherwise defend his case, and talitterenature
of the misbehavior repogiven Plaintiff's recent filing of this Action(ld. 11228-34.) Wilcox
found Plaintiff guilty, Plaintiff appealed, and Bini affirmedd.(f 236.) It appears that Wilcox

sentenced Plaintiff to 180 days in punitive segregatitnh.f(232)
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Finally, seventhrand eighth Plaintiff alleges that, on December 9, 2017, he received
notice oftwo disciplinary proceedings held against him without his knowledgeesence. I.
11238-39.) In those hearings, whisiereallegedlyheld in early Decembewilcox (1) found
Plaintiff guilty of unspecified charges containedaimisbehavior report filed by Field, and
imposed a punishment of 180 days in punitive segregation; and (2) found Plaintiff guilty of
unspecified charges contained in misbehavior reports filed by CrawleygRezyiGorr, and
Olsen, and imposed a punishmentaf additional’150 days in punitive segregatiorid.(
11240-42.) When Plaintiff learned of the hearings, he appealed, but Bini did not redpond. (
11244-45.) Plaintifelleges that the charges in these misbehavior reports were fabricdktbns.
19247-53.)

As noted, “[w]here the plaintiff was confined for an intermediate duratidretween
101 and 305 days — development of a detailed record of the conditions of the confinement
relative to ordinary prison conditions is require®almer, 364 F.3d at 64—65 (citation and
guotation marks omitted)ere, although it is not entirely clear, Plaintiff plausibly alleges that
he received three sentences in the “intermediateje. Accordingly, the Court declines to
dismiss Plaintiff's procedural due process ckinased on his November 4, 2@kl December
2017disciplinary hearing. See Koehl v. BernsteiNo. 10€V-3808, 2011 WL 2436817, at *7
(S.D.N.Y. June 17, 2011) (concluding that allegations of 120 days in restrictive housing required
discovery and development of recooddetermine “whether this intermediate sentence
constitute[d] an atypical and significant hardshigppted by 011 WL 4390007 (S.D.N.Y.
Sept. 21, 2011)xf. Brooks v. DiFasiNo. 93CV-197, 1997 WL 436750, at *4 (W.D.N.Y. July
30, 1997) (holding, on motion for summary judgment and detaileddiactcord, thatthe

plaintiff has failed to factually establish a genuine issue as to whetheridgions of
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confinement he experienced during the 180 days of keeplock confinement creaifethstgand
atypical hardship in comparison to the ordinary incidents of prisaf).life

7. First Amendment Righdf AccessClaim

Plaintiff alleges that he commenctds Action in October 2017 by filing for a TRO and
preliminary injunction, but that he was unable te ilcomplaint because of inadequacies with
the Sullivanlaw library. (Am. Compl.{145-47, 375, 402-09 To the extent Plaintiff alleges
that this denied him his First Amendment right to access to the courts, Plaintiff musg, amo
other things, allege “that the defendant’s actions resultadtual injuryto the plaintiff such as
the dismissal of an otherwise meritorious legal clai@dncel v. GoordNo. 00CV-2042, 2001
WL 303713, at *4 (S.D.N.Y. Mar. 29, 2001) (emphasis added) (ditavgs v. Caseyb18 U.S.
343, 351 (1996)). Actual injury includes “claims that systemic official actionrfitest a
plaintiff . . . in preparing and filing suits at the present time,” and “claims not in aid ofsaoflas
suits yet to be litigated, but of specific cases that cannot now be tried (owithesll material
evidence), no matter what official action may be in the futu@&htistopher v. Harbury536
U.S. 403, 413-14 (2002) (collecticgses) “A hypothetical injury is not sufficietit Amaker v.
Haponik No. 98CV-2663, 1999 WL 76798, at *3 (S.D.N.Y. Feb. 17, 1999¢re, Plaintiff
cannot show actual injury, as he in fact filed this Actidherefore, this claim is dismisse8ee
Moore v. Westchestero@nty, No. 18CV-7782, 2019 WL 3889859, at *3 (S.D.N.Y. Aug. 19,
2019)(dismissing acces®-courtsclaim where the plaintiff was able to file the action
(collecting case$)

8. First Amendment RetaliatioGlaim

a. Applicable Law

“Prisoners have a constitutional right to petition the government, and it is aonadat
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§ 1983 for prison officials to retaliate against prisoners for the exercibatofght.” Bartley v.
Collins, No. 95€CV-10161, 2006 WL 1289256, at *4 (S.D.N.Y. May 10, 2006) (citbayle v.
Gonyea 313 F.3d 677, 682 (2d Cir. 2002)). To state a First Amendment retaliation&laim,
plaintiff must allege/(1) that the speech or conduct at issue was protected, (2h¢hdefendant
took adverse action agairtee paintiff, and (3) that there was a causal connection between the
protected conduct and the adverse actidfolland, 758 F.3dat225 (citation, alteration, and
guotation marks omitted}ee also Washington v. Chahdtjo. 09CV-9199, 2015 WL
1439348, at *9 (S.D.N.Y. Mar. 30, 2015) (sam@&hn adverse action is ariyetaliatory conduct
that would deter a similarly situated individual of ordinary firmness fromcesteg his or her
constitutional right$. Davis v. Goorgd 320 F.3d 346, 353 (2d Cir. 2003) &tibn omitted).
“[B]ecause virtually any adverse action taken against a prisoner by a gfis@h e- even

those otherwise not rising to the level of a constitutional violatioran be characterized as a
constitutionally proscribed retaliatory dcthe Second Circuit has instructed district courts to
“approach prisoner retaliation claims with skepticism and particulai cBaan v. Connolly
794 F.3d 290, 295 (2d Cir. 2015) (citation and quotation marks omisteglglso Graham v.
Henderson89 F.3d 75, 79 (2d Cir. 1996)Retaliation claims by prisoners are prone to abuse
since prisoners can claim retaliation for every decision they dis(ii&ation and quotation
marks omitted)).“In considering whether a causal connection exists, a courtmferyan
improper or retaliatory motivim the adverse action from: (ff)e temporal proximity of the filing
to the grievance and the disciplinary action; (2) the inmate’s prior googldiscy record;

(3) vindication at a hearing on the matter; and {djesnents by the defendant regarding his
motive for disciplining the plaintiff.”Thomas v. DeCastrdNo. 14CV-6409, 2019 WL

1428365, at *9 (S.D.N.Y. Mar. 29, 2019) (citation and quotation marks omitted).
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b. Application

Correction Officer Defendants note the standard to state a retaliation claiio hot
make any argument for dismissal of Plaintiff’s retaliation claim, nor do they nufalyrnapply
the case law to the facts of this case. (CO Defs.” Mem. Sadpervier Defendants argue that
Plaintiff alleges no adverse actias cell searches do not implicate a constitutional.ri¢fBap.
Defs.” Mem. 18-19.)

As an initial matterthere carbe no dispute that Plaintiff engaged in protected conduct
(1) on October 13, 2017, when he initiatets Actionby filing an application for a TRO and
preliminary injunctionand (2) on October 31, 20when he filed a grievance against
Kleingardner. (Am. CompHl 45, 224) SeeDavis v. ColladpNo. 16CV-7139, 2018 WL
4757966, at *12 (S.D.N.Y. Sept. 30, 2018)He filing of lawsuits or prison grievances is a
constitutionally protected activity(tollecting cases)).

As to adverse actionJ&ntiff allegesthat on October 30, 201Kleingardneretaliated
againstPlaintiff's filing this Action by denying him a grievance form and serving him with a
false misbehavior reporfter which Plaintiff fileda grievance againgtim. (Am. Compl.
11220-24, 227.)Plaintiff also alleges thagn November 4, 201¥Wilcox retaliatedaganst
Plaintiff's filing this Action and [Wilcox’s] being a subject name[d] as a defentiéytdenying
Plaintiff the ability to prepare faand be heard at disciplinary hearing(Id. 19231-32.)

Plaintiff further alleges thain December 201%Vilcox, Field, Crawley, Rodriguez, Gorr, and
Olsenretaliated against him by holding two disciplinary proceedings outside of Rlaintif
presencehat resulted in Plaintiff®eing £ntencd to 180 and 150 days in punitive segregation.

(Id. 11238-42.) And finly, Plaintiff allegesthat in early January 2018, Gabriel, Lekovic, and
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Kleingardneretaliated againgtim by verbally harassing him, searching his cell, asshulting
him. (d. 11338-60, 411.)

The Court agrees with Supervisor Defendéta the extat that neither the United States
Supreme Court nor the Second Circuit has ever held that a cell search can be tlialfasss o
Amendment retaliation claim.Davis 2018 WL 4757966, at *12 (citations and quotation marks
omitted). But Plaintiffalleges conductseparate from the alleged cell seardiine Court
concludes that this conduct, taken soon dtamtiff initiated this Actiorand filed a grievance
against Kleingardneplausibly constitute adverse actidhat arecausally connected to
Plaintiff's protected activies SeeBaskerville v. Blqt224 F. Supp. 2d 723, 732 (S.D.N.Y.
2002) (holding thainmate’sallegations of a retaliatory assault and issuance of misbehavior
report constitute adverse action “that wodéder a reasonable inmate from exercising his
constitutional rights (citations omitted) see also Abreu v. Lipka— F. App’x —, 2019 WL
3540490, at *3 (2d Cir. Aug. 5, 2019) (vacating dismissal of retaliation claim becausesta s
beating, false mistbavior reports, or the withholding of medication could constitute sufficiently
adverse actions that would deter a prisoneorfihary firmnessfrom exercising his rights”
(citation omitted). Accordingly, the Court declines tlismiss Plaintiff’s retaliation claim.

9. Conspirac¥laim

Supervisor an€orrection Officer Defendants argue that Plaintiff fails to state a claim of
conspiracy because his allegations are conclus@yp. (Defs.” Mem. 19CO Defs.” Mem. 26.)
The Court agrees.

To state a claim for a conspiracy un8er983, Plaintiff must allege facts showing:
“(1) an agreement between two or more state actars(2) to act in concert to inflict an

unconstitutional injury; and (3) an overt act done in furtherance of thatgosing damages.”
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McGee v. DunnNo. 09€CV-6098, 2015 WL 9077386, at *5 (S.D.N.Y. Dec. 16, 2015) (quoting
Pangburn v. Culbertsqr200 F.3d 65, 72 (2d Cir. 1999ff'd, 672 F. App’x 115 (2d Cir. 2017).
“A conspiracy claim fails, however, where allegas are conclusory.Cuellar v. LoveNo. 11-
CV-3632, 2014 WL 1486458, at *9 (S.D.N.Y. Apr. 11, 2Q0B8e also Walker v. Jastremski
430 F.3d 560, 564 n.5 (2d Cir. 2005) (“[Clonclusory or general allegations are insufficient to
state a claim for congjgicy under 81983.”). Rather, “[a]llegations of a conspiracy. must be
pleaded with specificity,” a “heightened standar&calpi v. Town of E. FishkjlNo. 14CV-
2126, 2016 WL 858925, at *5 (S.D.N.Y. Feb. 29, 20%6¢ also Brewster iWassau County
349 F. Supp. 2d 540, 547 (E.D.N.Y. 2004) (“Claims alleging conspiracies to violate civil rights
are held to a heightened pleading standard.” (citation omitted)).

Here, Plaintiff repeatedly makes reference to a conspiracy between variousadé&send
(Am. Compl. 1 65, 94, 159, 190, 201-02, 208, 366, 41)Qa%@/ell as between certain
Defendants and inmatgsgee id.§ 111), butheseconclusory and boilerplatdlegatiors do not
plausibly suggest that there existed an agreement to violate Plaintiff's civd. riggeWebb v.
Goord 340 F.3d 105, 110 (2d Cir. 2003\ conspiracy claim requires “some factual basis
supporting a meeting of the mindK.D. ex rel. Duncan v. White Plains Sch. DiSR1 F. Supp.
2d 197, 208 (S.D.N.Y. 2013) (citation and quotation marks omittetB), “[c]ritically absent

from the [Amended] Complaint are any specific facts identifying ‘willful coltabion” among
Defendantsto deny Plaintiff's constitutional rights. . or [an] ‘agreement’ betwedhe[m] .. .
forming the conspiracy.’Harrison v. New Yorkd5 F. Supp. 3d 293, 325 (E.D.N.Y. 2015)

(citations omitted). Accordingly, the Court dismisses Plaintiff’'s conspiratyc See Cox v.

City of New RochelleNo. 17€CV-8193, 2019 WL 3778735, at *6 (S.D.N.Y. Aug. 12, 2019)
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(dismissing conspiracy claim where the plaintiff did not allege specifis fidausibly suggesting
an agreemer(tollecting cases.

lll. Conclusion

For the foregoing reasons, Defendants’ Motions To Dismiss are granted amgart
denied in part.

Plaintiff's request for injunctive relief is dismissed

Defendarg Loughren, Schiff, Gintygmith, Chaboty, andBini aredismissedas are
Plaintiff's claims against alDefendants in their official capacities.

Plaintiff's Fourteenth Amendmemtedical deliberate indifference clasmare dismissed,
with theexception of his claimgainst Nurses Altman, Gandulla, and Moore based on the failure
to treat higdrug and alcohalithdrawal symptomswhich remains.

Plaintiff's Fourteenth Amendment conditions-@dnfinement clairmaredismissed,
except as to his claimelating toconditions in Sullivan’s modular housing, which remains.

Plaintiff's Fourteenth Amendment failute-protect claimwith respect to théuly 2017
inmatealtercations dismissed Plaintiff’s failure-to-protect clains with respect to th@anuary
and Februarg0l7inmatealtercationgemain.

Plaintiff's excessive force claims based onaliegedJuly 2017 pepper spray incident
and January 201&ssault remain.

Plaintiff's Fourteenth Amendment due process claims based on his third, fourth, and fifth
disciplinary hearings are dismissed, as are his due process claims b&s#idzans inmate
grievance procedure. Plaintiff's due process claims based on his first, segtindesienth, and
eighth disciplinary hearings remain.

Plairtiff's First Amendment access-courts claim is dismissed.
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Plaintiff’s First Amendment retaliation claim remains.

Plaintiff’s conspiracy claim is dismissed.

The defendants and claims that are dismissed are dismissed without prejudice. If Plaintiff
wishes to file a second amended complaint, Plaintiff must do so within 45 days of the date of this
Opinion. Plaintiff should include within that second amended complaint all changes to correct
the deficiencies identified in this Opinion that Plaintiff wishes the Court to consider. Plaintiff is
advised that the amended complaint will replace, not supplement, the instant Amended
Complaint, The second amended complaint must contain all of the claims, defendants, factual
allegations, and exhibits that Plaintiff wishes the Court to consider. Further, the Court
emphasizes that Plaintiff should avoid using legal terms and phrases; rather, Plaintiff should
state, in simple terms, what happened, when and where it happened, and who was involved.
Plaintiff should also avoid repetition and should seek to organize his second amended complaint
in an orderly fashion.

If Plaintiff fails to abide by the 45-day deadline, the claims may be dismissed with
prejudice, and the case will proceed on his remaining claims.

The Clerk of Court is respectfully requested to terminate the pending Motions. (Dkt.
Nos. 156, 160, 163, 168, 173.)
SO ORDERED.

DATED: September &@, 2019
White Plains, New York

UNITED STATES DISTRICT JUDGE
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