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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CARL MICHAEL JOHNSON,
Plaintiff,

-against- 17-cv-8621 (NSR)
POLICE OFFICER JOSEPH TUDISCO, POLICE OPINION & ORDER
OFFICER MATTHEW DICEMBRI, SGT.

ANTHONY VICARETTI,
Defendant.

NELSON S. ROMAN, United States District Judge

Plaintiff Carl Johnson, proceeding pro se, commenced this action on November 7, 2017
against Defendants Joseph Tudisco, Matthew Dicembri, and Anthony Vicaretti in their official and
individual capacities, alleging violations of 42 U.S.C. § 1983 and New York common law.
Presently before this Court is a motion to dismiss Plaintiff’s first amended complaint (“Amended
Complaint,” ECF No. 20) pursuant to the Federal Rules of Civil Procedure Rule 12(b)(6) for failure
to state a claim upon which relief can be granted (“Defs.” Mot. to Dismiss,” ECF No. 27). For the

reasons set forth below, Defendant’s motion is GRANTED.

BACKGROUND
The following facts are derived from the Amended Complaint and the documents
incorporated by reference or appended thereto and are assumed to be true for the purposes of this
motion.
On June 15,2017, Plaintiff was at his home when Defendants Tudisco and Dicembri

questioned him about “a situation.” (Am. Compl. p. 3.) Defendants proceeded to question
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Plaintiff's daughter without hisonsentand then arrested Plaintiffld.) Upon arriving at the
police station, Plaintiff was thrown on the grountd.)( Plaintiff requested, on two occasions on
June 15, 2017, to see an EMTd.) It appears that he was treated by an EMT for a laceration on
his head on that day, June 18X

At an unspecified dat®laintiff then appeared before a judge and was granted permission
to speak, but was “grabbed, pulled, and yanked” out of the courtroom by Defendant Tudisco
before he finished speaking to the judgil.)(From this incident, Plaintiff sustained two
abrasonsto his wrist (Id.) In allegedly perjured testimony, Defendant Tudistaded that
Plaintiff was resisting his attempts to help him walk out of the courtroom and that Plaintiff
pushed into him.Id. pp. 8 — 9.)

After the arresbn June 15, 2017 arle court appearance described above, it appears
that Plaintiff was charged with five misdemeanioosn his initial arrestvhich weredismissed
(Id. p. 4 — 5) Plaintiff was then charged with civil contempt and assault, which were also
dismissed. I¢l. p. 5.) The most recent date Plaintiff was in coadcording to the Amended
Complaintwas July 13, 2017. (Id. p. 4) Under a liberal interpretation of Plaintif’'s Amended
Complaint,Plaintiff claims that Defendaritactions violated his Fourth, Fifth, Eighth, and
Fourteenth Amendment rights and amountecbtmmon lawfalse arrest, malicious arrest, and

malicious prosecutionld.)

! Plaintiff later refers to hisonly 2 court daté'sas June 15, 2017 and July 13, 208Mm( Compl.p. 6.)
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LEGAL STANDARDS

Motion to Dismiss

To survive a Rule 12(b)(6) motion, a complaint must plead “enough facts ta sfaie
to relief that is plausible on its facaBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (20077
claim is facially plausible when the factual content pleaded allows a courtatotide
reasonable inference that the defendant is liable for the misconduct allégled.6ft v. Igbal
556 U.S. 662, 678 (2009). “While legal conclusions can provide the framework of a complaint,
they must be supported by factual allegatiorid.”at679. In considering a 12(b)(6) motian,
courtmust take all mateal factual allegations as true and draw reasonable inferences in the non
moving party’s favor, bua courtis “not bound to accept as true a legal conclusion couched as a
factual allegation.ld. at 678 (quotingwombly 550 U.S. at 555) (internal quotation marks
omitted). A court also need natedit “mere conclusory statements” or “[t|hreadbare recitals of
the elements of a cause of actioll”

Further, a court is generally confined to the facts alleged in the comipliathe
purposes of considering a motion to dismiss pursuant to 12(l§¢8}jec Indus. v. Sum Holding
L.P., 949 F.2d 42, 47 (2d Cir. 1991). A court may, however, consider documents attached to the
complaint, statements or documents incorporated into the complaint by referenees ofat
which judicial notice may be taken, public records, and documents that the plaingff eit
possessed or knew about, and relied upon, in bringing theSaetKleinman v. Elan Cor.06
F.3d 145, 152 (2d Cir. 2013).

Where a plaintiff proceedso se the court must construe thengplaint liberally and
interpret it to“raise the strongest arguments flidtsuggeds].” Askew v. LindseWNo. 15CV-

7496(KMK), 2016 WL 4992641, at *2 (S.D.N.Y. Sept. 16, 2016) (qudBiykes v. Bank of



Americg 723 F.3d 399, 403 (2d Cir. 2013)yet, “the liberal treatment afforded pwo se
litigants does not exemptpmo separty from compliance with relevant rules obpedural and
substantive law.Id. (quotingBell v. Jende|l980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013)).
. 42 U.S.C. § 1983 Claims

Section 1983 provides that “[e]very person who, under color of any statute,nm&lina
regulation, custom, or usage, of any State . . . subjects, or causes to be subjecteremoy cit
the United States. . to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured.” 42 U.S.C. § 1983.

Section 1983 “is not itself a source of substantive rights, but a method for vindicating
federal rights elsewhere conferred by those parts of the United Statsst@ion and federal
statutes that it describe®Baker v. M€ollan, 443 U.S. 137, 144 n.3 (197%ke Patterson v.
County of Oneida375 F.3d 206, 225 (2d Cir. 2004). To state a claim under § 1983, a plaintiff
must allege “(1) the challenged conduct was attributable to a person whotwgsiader color
of statelaw and (2) the conduct deprived the plaintiff of a right guaranteed by the U.S.
Constitution.”Castilla v. City of New YorkNo. 09CV-5446(SHS), 2013 WL 1803896, at *2
(S.D.N.Y. Apr. 25, 2013)see Cornejo v. Belb92 F.3d 121, 127 (2d Cir. 201@Quinn v.

Nassau Cty. Police Dep'd3 F. Supp. 2d 347, 354 (E.D.N.Y. 1999) (Section 1983 “furnishes a
cause of action for the violation of federal rights created by the Constitution.”)
DISCUSSION

l. Federal Claims

Defendants argue that Plaintiff faileddtate federal claims against them because
Plaintiff did notconnecthis § 1983 claim to a violation of any federal right ,aaiternatively,

because those claims are barredHegk v. Humphrey



A. Failure to state a § 1983 claim

Defendants are correct that Plaintiff did not make a costadement that hi$ 1983
claims are for violationef specific federal law provisiondHowever, it is cleafrom the context
of his Amended Complaint that he seeks to vindicate his Fourth, Fifth, Eighth, and Fourteenth
Amendmentightsthrough 8§ 1983. (Am. Compl. p. 4.) Construllgintiff's Amended
Complaint liberally Plaintiff properly brought a 8 1983 action based on alleged violations of his
rights under those specific amendments tdthiged State€onstitution.

B. Federal claims barred undét#eck

EssentiallyHeckprecludes the use of Section 1983 for legal suits seeking damages that
have the effect of challenging an existing state or federal criminal comvaatiduratiorof
incarceration In Heck the Supreme Court determined that to recover damages under ®1983
an alleged unconstitutional conviction or imprisonment, “or for other harm causetidnsac
whose unlawfulness would render a conviction or sentence invalmdintiff must prove that
the conviction was “reversed on direct appeal, expunged by executive ordeedlevlatid by
a state tribunal authorized to make such a determination, or called into question lisa cour
issuance of a writ of habgaorpus, 28 USC § 2254deckv. Humphrey 512 U.S. 477, 486 — 87
(1994). “[A] 8§ 1983 cause of action for damages attributable to an unconstitutional conviction or
sentence does not accrue until the conviction or sentence has been invalidagd.90 As
the Court reiterated iwallace v. KatpHeckdelays the accrual of a cause of action until the
setting aside of aextantconviction. 549 U.S. 384, 393 (200@mphasis added)

In the instant action, Plaintiff alleges constitutional viaiat amounting to malicious
prosecution, denial of due proceand false arrestPlaintiff also claims that his Eighth
Amendment rights were violated, lhat claimcannot baelismissecgursuant tdHeckbecause it

is unrelated to the validity ainyconviction and would not imply the invalidity of any
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imprisonment.See Favors v. HooveNo0.13CV-428(JRT/LIB), 2014 WL 4954682, at *10 (D.
Minn. May 13, 2014)4tating that claims that “do not imply the invalidity of [the plaintiff]'s . . .
imprisonment” were not barred bdeck. Mostrelevant here, PlaintitflaimsthatDefendants

(1) arrested hinin violation of the Fourth Amendmen(®) deprived him of the opportunity to
speak before a judgand(3) provided false testimony about the hearing before the judge and
that these actions resulted in the criminal chargéswvever, Plaintiff does not plead ttregt was
convicted of the charged conduct, ottigt the charges ageit Plaintiff arising from Defendants’
alleged actions were dismisseBlecause there is no underlying conviction or sentence to be
invalidated Heckdoes not apply SeeWiggins v. MetroGov't of Nashville No. 16€CV-5519,
2017 WL 4863166, at *3 (6th Cir. May 8, 201Qurry v. Yachera835 F.3d 373, 378 (3d Cir.
2016)(“[A] section 1983 action for damages must be dismissed unless there was no conviction
or sentencer ‘the plaintiff can demonstrate that [a] conviction or secéems already
beeninvalidated.” (citation omitted));Serino v. Hensley’35 F.3d 588, 591 (7th Cir. 2013)
Turner v. Broward Sheriff's Offic&42 F. App’x 764, 756 (11th Cir. 201Butler v. Compton
482 F.3d 1277, 128@2 (10th Cir. 2007)Miller v. Riser, 84 F. App’x 417, 419 (5th Cir. 2003).

C. Arrestwithout probable causelaim

“[T]he warrantless arrest of a person is a species of seizure required bguh][F
Amendment to be reasonabl@dyton v. New Yorld45 U.S. 573, 585 (1980). The Fourth
Amendmenpermits warrantlesarrestsvhen “the arresting officer has probable cause to believe
a crime has been or is being committelfiited States v. Delossani&36 F.3d 155, 159 (2d Cir.
2008). In assessing a warrantless arrest, the Considers “totality of the circumstances, from
the perspective of a reasonable police officer in light of his training and experibased on the
facts known to the arresting officer at the tiaig¢he arrest.”Burgessv. DeJoseph725 F. Appx

36, 39(2d Cir. 2018) (internal citations and quotation marks omitt€upbable cause to arrest
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exists when the officer has knowledge or reasonably trustworthy informatfaatefand
circumstances that would be sufficient to warrant a person of reasonabda ¢autelieve that
the individualbeing arrested committed a crindaegly v. Couch439 F.3d 149, 152 (2d Cir.
2006).

Plaintiffs Amended Complaint does not state a plausible clairarfest in violation of
the Constitution. Plaintiff does not allege that Defendants did not have a warrardraniseh
have probable cause to arrest Plaintiffien after a liberal interpretation of the Amended
Complaintand interpreting it to raise the strongest argument it sugglest€ourt cannot
conclude that Defendants arrested Plaintiff without probable cause becainsi#f Bbes not
state sufficient facts to support a plausible claim. Plaintiff provides scasstamounding his
arrest. He states that that Defendants came tatiflaidoor to ask him about an unspecified
situation, Plaintiff showed Defendants his car, and Defendants questioned tisedaggm.
Compl. p. 3.) This brief recital of vague circumstances surrounding Plaintié'st awithout
even an allegation & Defendants did not have probable cause, is insufficient for the Court to
infer that there was no proldalrausdor the arresteven under a liberaiterpretation There is
nothing in the Amended Complaint to support a plausible claim for uncorstaltrrest.
Although the Court must, and does, affeaine latitudeo pro seplaintiffs, those plaintiffs are
still required to comply with the Federal Rules of Civil Procedure, and the Courtlisomsss a
pro seplaintiff's claim if it is not plausit# on its face.Because Plaintiff only supports his false

arrest claim with conclusory allegations, that cl@mot plausible on its face amidismissed.



D. Due process claims

First, Plaintiff alleges that Defendants violated his procedural due pnogletsswhen
Defendant Tudisco removed him from the courtroom without any order from the judge. (Am
Compl. p. 3))

Courts engage in a twatep analysis whemsolvingproceduradueproces<laims. To
state a plausible due process claim, a plaintiff must show “(1) the existeagaoperty or
liberty interest that was deprived; and (2) deprivation of that interest widlnieuprocess.”

Bryant v. N.Y. State Educ. De392 F.3d 202, 218 (2d Cir. 2013jlere, Plaintiff's Amended
Complaint fails to assert a plausible claim that his removal from the courtteprnved him of

any protectedhterest. He does not allege that a@s not given a hearing or that he was
otherwise wrongfully incarcerated after the heariRtpintiff only claims that he was removed
from the courtroom before he was finished speaking without an order from the judge dhd that
chages against him wemismissed; he provides no further detail from which the Court could
reasonably infer that he was deprived of a protected interest without due pife@esshe facts

in the Amended Complaint, the Court canee¢n determinehen orwhether Plaintiff was
imprisoned in connection with the chargd$e conclusoryallegationsn the Amended
Complaintare insufficient tesupporta faciallyplausible due process clafn.

Second, Plaintiff claims that Defendants subjected himaticious prosecution when
theyattempted to “coerce statements” from his daughter and when they préalgtetestimony

about the incident during which Plaintiff was removed from the courtroom.

2 Plaintiff refers to the fact that he was never arraigned and states that‘hethzeen back to local court
for 5 misdemeanors from the initiarast.” However, those five misdemeanors were dismissed. (Am.ICon3p)
There are insufficient facts in the Amended Complaint surrourtiemgrraignment, court appearances, and
dismissals to support any plausible claim for relief.



A malicious prosecutionlaim pursuant t@ 1983is largely indistinguishable from a state
law claim. In New York, a claim fomaliciousprosecutiories if plaintiff demonstrates four
elements: (1) “the defendant initiated a criminal proceeding”; (2) the progesdmterminated
in plaintiff's favor; (3) “there was no probable cause for the criminal charge”; and (4) defendant
acted maliciouslyRothstein v. Carriere373 F.3d 275, 282 (2d Cir. 2004). federal claim
for maliciousprosecution must also “show a violation of his rights utiteFairth
Amendment."SeeMurphy v. Lynn118 F.3d 938, 944 (2d Cir. 199@laintif’'s Amended
Complaint does not state a facially plausible malicious prosecution cléenstateshat
Defendants initiated a criminptoceedingagainst him and that the charges were ultimately
dismissed. However, he provides no details surrourttimgircumstances of the dismissal; it is
unclear whether the dismissal wadlaintiff's favor. Criminal proceedings are terminated in
favor of the accused “only when their final disposition is such as to indicate tisedds not
guilty.” Singleton v. City of New Yqr&32 F.2d 185, 193 (2d Cir. 1980j.the charges had
been dismissed in the interests of justice, for exantipéeSecond Circultas determined that
such a dismissal is not a favorable termination for a plaintiff attempting to brinficioos
prosecution claimSinger v. Fulton Cty. Sherif63 F.3d 110, 118 (2d Cir. 1995plaintiff's
allegations surrounding the dismissattw criminal charges against him are conclusory and are
insufficient to plausibly show that the criminal proceeding terminated in Plasriffor® Thus,
the malicious prosecution claim must be dismissed due to Plaintiff's failptausibly support

each element required for a claim upon which relief may be granted.

3 Plaintiff alleges in a conclusory manner, without factual support, that Defendanigeehigea policy of
investigating and detaining individuals for discriminatory reasofieeAm. Compl p. 11.) To the extent that this
threadbare allegation was intended as part of Plaintiff's malicioseguton claim against Defendants, that claim
would fail for the reasons expressed in this Opinion.
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E. Inadequate medical care claim

Plaintiff allegeghat Defendants were deliberately indifferent to his medical neds.
claim for inadequate medical care is born out of the Eightendment’s protection against
cruel and unusual punishme@aiozzo v. Koremarb81 F.3d 63, 69 (2d Cir. 2009)

(citing Weyant v. OkstLl01 F.3d 845, 856 (2d Cir. 1996))o be entitled to relief for inadequate
medical care, a plaintiff must plead and prove “deliberate indifference gehous medical
needs.Hathaway v. Coughlin37 F.3d 63, 66 (2d Cir. 1994)Hathaway IT) (citing Estelle v.
Gamble 429 U.S. 97, 103 (1976)) (alterations omitted).

Deliberate indifference is a duptonged analysis requiring proof of bothabjective
and subjective prong-dathaway Il 37 F.3d at 66. The objective prong mandates the deprivation
be, “in objective terms, sufficiently seriousChance v. Armstrond 43 F.3d 698, 702 (2d Cir.
1998) (internal quotationgwtted). To satisfy the subjective prong, the official must act with “a
sufficiently culpable state of mindseeWilson v. Seiter501 U.S. 294, 298 (1991), in that the
official “must know of and disregard an excessive risk to inmate health or;qafgtynust both
be aware of facts from which the inference can be drawn that a substakélsesious harm
exists, and he must also drétve inference.”Hill v. Curcione 657 F.3d 116, 122 (2d Cir. 2011)
(quotingFarmer v. Brennan511 U.S. 825, 837 (89)). Negligence or medical malpractice do
not “rise to the level of a constitutional violation unless the malpractice invaiNeshte
recklessnessHill, 657 F.3d at 123 (citinGhance 143 F.3d at 703) (internal quotations and
alterations omitted).

The AmendedComplaint contains few facts to support a claim for inadequate medical
care in violation of the Eighth Amendment, and those facts are insufficient to supjersile
claim for relief On the day Plaintiff was arrested, June 15, 2017, he had a laceration on his

head (Am. Compl. p. 3.) The police provided him with gaum®] he was seen twice by an
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EMT. (Id.) Four or five days later fier Plaintiff was imprisoned, he saw a nurse and received
x-raysrelating to the same injury(ld.)

Based on the face of lanended Complaint, Plaintiff does not appear to allege he was
actually deprived of medical treatment. Rather, he states that he was provistethesdiy the
police, seen two times by an EMT, and provided with care at the prisothe extent that
Plaintiff claims that he was not provided with a sufficient level of care in a timeipenathis
claim still failsto support a plausible claim for relief. Plaintiff pleads no facisdizatethat the
alleged deficiency in the care he received,wagectively, sufficiently serious or posed any risk
of harm See Christian v. Saundefso. 17CV-2587(GBD)(BCM), 2018 WL 3300695, at *6
(S.D.N.Y. Feb. 28, 2018) (noting that where the risk of harm caused by delay in adequate
medicaltreatment is not substantial, thés no Eighth Amendment violation{e also failed to
plead that Defendants knew of and disregarded a substantial risk of harm tof PBeuiuse
Plaintiff did not state a facially plausible claim that he receivadequate medical care under
the Eighth AmendmerRlaintiff's § 1983 claims are dismisséd.

I, State Law Claims

According to Defendants, Plaintéfstate law claims must be dismissed because he has
failed to pleaccompliancewith the New York General Municipal Law 8 50. This Court agrees.

State law claims brought in federal court are subject to state procedusalviieh here
are those oNew York. Felder v. Casey487 U.S. 131, 152 (1988)[F]ederal courts are
constiutionally obligated to apply state law to state claimsSgction 50-e of the New York

General Municipal Law requires that a plaintiff file a notice of claim withintgidays of the

4While Plaintiff alludes to sustaining abrasiamshis wrists during the court proceeding in which he
requested to speak, there are not sufficient facts in Plaintiff's Amenoiagl&int from which to infer excessive
force.
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incident giving rise to the claimN.Y. Gen. Mun. Law 8 50-e. To state a claim upon which
relief can be granted, a plaintiff’s complaint msisbwthat (1) the notice of claim was served;
(2) at least thirty days have passed since the notice of claim was filed arelthefcomplaint
was filed; and (3)he defendant has not adjusted or satisfied the claim in that 8ee.
Canzoneri v. Village of Rockville Cent@86 F. Supp. 2d 195, 206 (E.D.N.Y. 201B)aintiff's
AmendedComplaintcontains no facts to suggest that Plaintiff completed a notice stdte law
claims as required by tstatute. Although the Court must construe th® sePlaintiff's
AmendedComplaint liberally, the Court cannot exempt Plaintiff from notice of claim
requirement under New York lawsee Bell v. Jende®80 F. Supp. 2d 555, 559 (S.D.N.Y.
2013)) Maisonet v. Metro. Hosp. & Health Hosp. Cqrp40 F. Supp. 2d 345, 348 (S.D.N.Y.
2009)(“Pro se status, however, ‘does not exempt a party from compliance with reldgartfr
procedural and substantive law.” "(quotihgaguth v. Zuck710 F.2d 90, 95 (2d Cir. 1983))).
Accordingly, Plaintiff's state law claims must be dismisseder Rule 12(b)(6fpr failure to

state a claim upon which relief may be grartted

5> Defendants raise other grounds to disrRiksntiff's AmendedComplaint,including lack of personal
involvement and immunityhut the Court will not address those arguments asitiendedComplaint is already
dismissed for failure to state a claim upon which relief can be granted.
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CONCLUSION

For the reasons stated above, Defendants’ motion to dismiss the Complaint is GRANTED
in its entirety with leave to replead. To state a claim upon which relief can be granted, a
complaint must plead sufficient facts to state a claim to relief that is plausible on its face.
Plaintiff shall have until January 28, 2019 to file a Second Amended Complaint. Defendants are
directed to file an answer to the Second Amended Complaint, if any, within thirty days of the
date the Second Amended Complaint is filed. The Court respectfully directs the Clerk of the
Court to mail a copy of this opinion to Plaintiff at Plaintiff’s address on the docket and to show
proof of service on the docket. The Clerk of the Court is also respectfully requested to terminate

the motion at ECF No. 27.

Dated: December 12, 2018 SO ORDERED:
White Plains, New York W
(o —

NELSON S. ROMAN
United States District Judge
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