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KENNETH M. KARAS, United States District Judge:
Nelson A. Murray(“Plaintiff”) , a former employee Dutchess Coustyepartment of
Public Works(the “Department”)brings the instant Action against the Dutchess County
Executive Brank (“Dutchess County”); Robert Balkind (“Balkind”), tiepartment

CommissionerandMatthew Dutcavich (“Dutcavich’})Plaintiff's sugervisor(collectively,
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“Defendants”)! Plaintiff allegesthat Defendantdiscriminatedand retaliatecdgainst him on the
basis of racenaintained aacially hostile work environment, and conspitederminate himin
violation of42 U.S.C. 88 1981, 1983, and 198%le VII of the Civil Rights Act of 1964 (“Title
VII"), 42 U.S.C. 8§ 2000e-®t seq andthe New York State Human Rights Law (“NYSHRL"),
N.Y. Exec. Law 896et seq (SeeAm. Compl. (Dkt. No. 1R)? Before the Court is
DefendantspartialMotion To Dismiss pursuant to Federal Rule of Civil Procedure 12(G)é)
“Motion”). (Not. of Mot. (Dkt. No. 29.) For the reasons that follow, the Motisrgranted in

part and denied in part.

! The Dutchess County Executive Branch is mponentof DutchesCounty itself.
Accordingly, the Clerk of Court is directed to amend the caption to substitute DsiCbesty
for “Dutchess County Executive BranchSeeFed. R. Civ. P. 21.

Separately, Plaintiff seeks to name as defendants (1) Mardldslinaro (“Molinaro”),
the Dutchess County Executive; and Janes Dewit{*Dewitt”) , the County’s Union Shop
Steward. $eeAm. Compl. 1 (Dkt. No. 18).)

As to Molinaro, who is sued in his official cagity, an “officiatcapacity suit[] generally
represent[s] only another way of pleading an action against an entity of whofficanis an
agent.” Tanvir v. Tanzin894 F.3d 449, 458 (2d Cir. 2018) (citation and quotation marks
omitted). That is becae “the real party in interest is the governmental entity and not the named
official.” Id. (citation, quotation marks, and alteration omitted). Here, as Defendantsaacjue
Plaintiff acknowledges, Dutchess Courttye real party in interedtas alreadypeen named as a
Defendant. $eeMem. of Law in Supp. of Mot. (“Defs.” Mem.”) 1 (Dkt. No. 31); Resp. in
Opp’n to Mot. (“Pl.’'s Mem.”) 2 (Dkt. No. 43).) The Court thus construes Plaintiff's daim
against Molinaro as against the County. Should Plaintiff wish to proceed againstrMoiihés
individual capacity, the Court directs Plaintdf complete service on Molinaro within 30 days of
the date of this Opinion, or he will be dismissed.

As to Dewitt, a district court lacks personal jurisdiction oves¢ghdefendants not
properly served Seel.icci ex rel. Licci v. Lebanese Canadian Bank, 5813 F.3d 50, 59 (2d
Cir. 2012). Plaintiff has not indicated that a summons has been issued or servied effec
Dewitt. Defendants argue that “[b]ecause of the specific nature of the allsjaig@inst
Dewitt, which relate to Dewitt’s union activities, “Dutchess County canrsatras responsibility
for his union related conduct nor represent him in this litigation.” (Defs.” Meg) 1PR{aintiff
fails to respond to this argumenSegPl.’s Mem. 2-3.) The Court directs Plaintifb complete
service on Dewitt within 30 days of the date of this Opinion, or he will be dismissed.

2 Plaintiff also seeks to bring this Action on behalf of a class of similarly sdu@bunty
employees. Am. Compl.q{2, 15-23.)



I. Background

A. Factual History

1. Documents Considered by the Court

The following facts arerawnprincipally from the Amended Complaint amagde taken as
true for purposes of resolving the instant Motion.

A court addressing a Rule 12(b)(6) motmmay consider, in addition to the operative
pleading, “any statements or documents incorporated in [the operative pldadietgrence,”
as well as “matters of which judicial notice may be taken, and documents eithe] in [th
plaintiff[’s] possession or of which [he] had knowledge and relied on in bringing suit.”
Kalyanaram v. Am. Ass’n of Univ. Pso&it N.Y. Inst. of Tech., In¢742 F.3d 42, 44 n.1 (2d Cir.
2014) (citations, alterations, and quotation marks omittéit).be incorporated by reference,
the [pleadinglmust make a clear, definjtftand substantial reference to the documents.”
Thomas v. Westchester County Health Care C@32 F. Supp. 2d 273, 275 (S.D.N.Y. 2002)
(citation omitted).Here,the Court relies upon documetitathave beesubmitted byboth
Parties andthat arantegral toand explicitly referenced the Amended ComplainiSee Laface
v. E. Suffolk Boce849 F. Supp. 3d 126, 143 (E.D.N.Y. 2018) (holding, on motion to dismiss,
that the court will consider documents where “[t]he [p]laintiff specificadgntion[ed] the[]
documents throughout the complaint and relied on their terms or contatgsirafting the
complaint”); Falcon v. City Univ. of New YorR63 F. Supp. 3d 416, 424 (E.D.N.Y. 2017)
(holding, on motion for judgment on the pleadings, that the court will consider EEOC documents
submitted by the defendant where “the complaint refege the [p]laintiffs EEOC filings, and
she even included the EEOC's findings, and her right to sue letters,” and “[a]lthbagh [

plaintiff] did not include all of the EEOC paperwork . . . , she ha[d] notice of those documents



because she submitted thand received them, and she based the instant action on those
proceedings”).
The Court recounts only those facts necessary for consideration of the instamt. Moti

2. Statistical Background

Plaintiff broadlyalleges thaDutchess County’s 201&ffirmative Action Plan and
Workforce Analysis (the2013Analysis”) demonstratethat theCounty maintains “gross
disparities of statistical significance between the number of minorities employedd the
number expected to be employed under fair, disariminatory practices.” (Am. Compl.28.)
In particular, Plaintiff alleges thaaccording to the 2013 Analystbere werel, 966 County
employeesn 2013, of which 284vereminorities yet, if the County workforceeflectedthe
locallabor market,te County shoultiave expectetb have 411 minority employeedd.(] 25.)
That disparity of 127 minority employees is “7.04 standard deviatioost thepredicted
outcome, which “creates a strong presumption of discriminatidd.}* (In theCounty’s
Department of Public Works -the Department in which Plaintiff was employedthere were

259 employees in 2013, of which 2reminoritieswhere54 would be predicted; that disparity

3 No Partyhas submitted the 2013 Analysis to the Court.

4“A standard deviation analysis measures the probability that a result ocaurdenly
— the more standard deviations, the lower the probability that the result is ranBdmO.C. v.
Joint Apprenticeship Comm. of Joint Indus. Bd. of Elec. Ind8§. F.3d 110, 117 n.2 (2d Cir.
1999) (citation omitted). As Plaintiff suggestseéAm. Compl. 1 24 n.6), “a finding of two to
three standard deviations can be highly probative of discriminatory treatiadai(J.C. v.
Mavis Disc. Tire, InG.129 F. Supp. 3d 90, 110 (S.D.N.Y. 2015) (quotitaviani v. State
Univ. of N.Y. at New Palt875 F.2d 365, 372 (2d Cir. 19893Ee also Adams v. Ameritech
Servs., InG.231 F.3d 414, 424 (7th Cir. 2000) (“Two standard deviations is normally enough to
show that it is extremely unlikely (that is, there is less than a 5% probabilityhéhdisparity is
due to chance, giving rise to a reasonable inference that the hiring was neutte& the more
standard deviations away [from zero], the less likely the factor in questiordplayele in the
decision making procesgitations omitted)



is 4.9 standard deviations from the predicted outcome, whah é&geates a strong
presumption of discrimination.”ld. §27(c).y

Plaintiff alleges that, notwithstanding thestarkstatistical disparities, the Coty “has
failed to effectively implement an equal opportunity compliance program” andhdéisus
“developeda culture that actively practices or passively tolerates workplace disdionifa(ld.
1 31.) In addition, Plaintiff alleges that the Couh#g failedo publish a more recent statistical
analysisto “train its managers in skills that reduce implicit Bjde “monitor employment
decisions at the level necessary to discgystemiadifferences in treatmenttp “hold its
managers . .accountabldor the quality of their¢gmployment] decisions”; to “systematically
recruit minorities”;to “investigate claims of . . discrimination”; and to “institute[] procedures
for protecting employees who complain” of discriminatiord. { 32.

3. Plaintiff's Hiring

Plaintiff is an AfricanAmericanman (Id. 1 9.) In 2004, Plaintiff applied for a position
with DutchesCounty’s Department of Public Workii€ “Departmentf as a Junior Civil
Engineer. Id. 1 39.) The County maintains five relevant engineering positiddsy 48.) In
order ofascending hierarchyhose positions are: Engineering Aide (“EA”), Senior Engineering
Aide (“SEA”), Junior Civil Engineer (“CE"), Assistant Civil Engineer | (“ACE I)and
Assistant Civil Engineer Il (“*ACE 1I") (Id.) As of 2004 Plaintiff had seven years of field
experience, as well as a relevant certification and “several college credits todegdee in civil

engineering”; those qualificatiomsetthe criteria required for th&CEposition. (d. {139-40.)

® Further relatedtatistical allegations may be found at Am. CompRT%30.

® Plaintiff makedurtherrelated allegationas tothe County’s toleration of racially
discriminatory practices at Am. Compl. §§-38.



However, the County “rejected [Plaintiff's] applicatioaid “selected another candidatéld.

1 41.) Plaintiff “remained in continuous contact” with the County for two years tonabta
position, during which time thBepartmentllegedlyhired“seven new employees (all Whitg)
(Id. 11141-42.) However Plaintiff only lists six such employees Vasily Shatalov (“Shatalov”)
and Darren Hawkins (“Hawks”), hired as EAsWilliam Trifilo (“Trifilo”) and Larry Donnelly
(“Donnelly”), hired as SEA; andSoma Mathew¢$'Mathews”) andAshur Udin(“Udin”), hired

as JCEs (Id. 1 42.) Further, Plaintifindicates that two ahose employees, Udin and Mathews,
are “East Indian.”(Id. 1142, 49.) Plaintiff alleges that each of the hired employees except
Trifilo had less field experience than he hdudi. § 42.)

In 2007, Plaintiff obtained a position with the County aS&®, by which time he had
ten years of field experienceld({ 43.) Since Plaintiff's hiring, the Department “has employed
two minority SEAs.” [d. 1 50.) Plaintiff does not identify the other minority SE#ployee

4. Overtime

County employees must receive authorization from a Department head befkirggw
overtime. [d. 1 44.) Thecollective bargaininggreemenbetween the County ar@vil Service
EmployeedUnion (the “Union”) requires that overtime and premium pay opportunitiestaid
on an “equitable basis. . consistent with the most effective operation of the Unitl” (45.)

Plaintiff broadly alleges thathite employees the Departmenwere favored over
minority employees in awarding overtime opportunitidd. {46.) In support, Plaintiff cites
two examples. First, in 2014, Plaintiff’'s Department supervisor (who is unnamedihitolthat
there wee on overtime hours available due to cutbacks,” when Plaintiff knew that a white
coworker (who is unnamed and whose position is not specifiedebatled substantial

overtime “during the height of the construction busy seas@d. { 46(a).) Second, in



November 2016Defendant DutcavighPlaintiff's directsupervisorassigned Shatalov, a white
employeeandby then alCE to work overtime on Election Dagfter whichPlaintiff requestd
to work overtime orVeteran’s Day. Ifl. 1113,47(a) 49(f).) However, Dutcavich denied
Plaintiff's request and instead assigriduhtalov to work/eteran’s Day.(Id.) When Plaintiff
pressed for an explanation, Dutcavich did not respolad { @7(b).)

SeparatelyPlaintiff alleges that the Departméatked “procedures” and “recordidr
“deciding who would receive overtime hourayid permitted “subjective decisionaking”in
theassignment obvertime, thus “creat[ing] disparities between white and minority empldyees
(Id. 19147(cHd).)

5. Promotions

The Countymaintairs a practice of promoting engineétbrough the ranks.” I¢l. 1 48.)
Plaintiff alleges that, between 2009 and 2014, the County promoted “approximately twelve”
employees in the Departmeatl of themallegedlywhite. (Id. 1949-50.) Those promotions
were:Trifilo, from SEA to JCE in 2009; Donnelly, from SEA to JCE in 2009; HawHrom
EA to SEA in 2009; Dutcavich, from JCE to ACE | in 2009 and then to ACE Il in 2010;
Shatalov, from EA to SEA in 2009, and then to J&tErthe same yedthus “leapfrogg[ing]”
Plaintiff); Udin (who, as noted, idescribed as “East Indianfrom JCE to ACE | in 2009; and
DefendanBalkind, from ACE Il to Director of Highway, in 2009, to Deputy Commissioner in
2012, and to Commissioner in 2014d. {149, 57(b).)

Plaintiff was not promotedut of his SEA position, nor did the Department’s two other
minority employeegwho areunnamedlreceive promotions(ld.  50.) That was so despite
Plaintiff's extensive field experience and skill,sshich waswidely recognized throughouihe

Department (Id. T 55(describing specific instances in which memberhefDepartment,



including Balkind, spoke positively about Plaintiff's experience and knowledge)also id.
1 57(b) &llegingthat Plaintiff had previously “passed the EA and SEA Civil Service Exams with
scores of 90 Rank 2 and 95 Rank 1 respectivgly”)

Plaintiff further alleges thahe collective bargaining agreemaevith the Unionrequires
the Countyto conduct regular “employee performance apprajsalsich are to be assigned
“primary significance” in consideration for promotiord.(f 52.) Yet, the Departmeriailed to
conduct such appraisals; rathegpartmensupervisors “provided irregular and inconsistent
performance feedbaak guidance marking a clear path to advancemeid.”{(53.) Indeed,
such feedback was often “misleadiragd “incomplete.” (Id. 1154, 56.) For example, in May
2008, Plaintiff’'sthensupervisor (who is unnametbld him that “[ijnspection is an opportunity
to impress your bosses so you earn good professional achievement marks flarabosiin
future promotions;’ yet, notwihstanding Plaintiff's “superior” skills, Plaintifivas not
considered or provided with a pathway to advancemeid.”66qa).)

Separately, Plaintiff allegabat he was “actively dissuaded. from taking the civil
service exam needed to qualify for promotiond. {54, 57(c)) In particular, Plaintiff alleges
that, in 2012, he “passed the promotional exam for JCE,” thus making him eligible for ipromot
from SEAinto that position. Ifl.) Then, in 2014, Plaintiff “resumed takifiglevant] courses
toward an associate’s degree,” told Department Badidnd as much, and requested
consideration for promotion to JCHd(1157(d)«e).) Balkind told Paintiff “that if he wished
to become a JCE, he should submit a request to have his position evaluated for retitassifica
(Id. 19156(b), 57(f).) Yet, when Plaintiff did so, the County “did not investigate or adjudicate his

request” and later told hitat the request had “fallen through the crack#d! 1156(b), 57(g).)



6. Allegations of Discrimination

a. Allegations of Discriminatiordpon Being Hired

Plaintiff alleges that;i 2007, during his “first days on the job,” he was told by the
Director of Engineering— who is unnamed and with whom Plaintiff hatdfrank” relationship
— “to expect ‘resistance’ from his coworkers because of his colta.68.) Soon thereafter,
the Director of Engineering asked Plaintiff to conduct a particular “trair@agien”for the
Department employeébecause ofPlaintiff’'s] ten years of field experiengeyet, “plans fell
through when [Plaintiff's] co-workers declined to attendd. { 59(a).) Around thesame time,
Plaintiff's thensupervisor, who is unnametisolated” Plaintiffby not placinghim in asmall
assignment grouprhen other employees were placed in such groups (e.g., the “survey group,”
the “design group,” and the “inspection group”). / 59(b).) Thisleft Plaintiff to complete
certaintasks “on his own, thus denying him the opportunity to benefit from social networking,
intra-group training[,] and professional bondingld.j Finally, “[o]n one occasidhearly in
Plaintiff's employment“after working late, [Plaintiff] left the office and was walking through
the facility garage” when another Department empldyd® is unnamed)yelled rudely at
[him], demanding to know who he was and why he was there” and “demanding to see [his]
identification.” (d. 1 59(c).) Plaintiff reported the incidemthich “rattled” him,but the County
failed to investigate it or to “correct for miceggressions in the worlge.” (d.)

b. Central Allegation of Discrimination

In February 201 7Rlaintiff was assignetb be an orsitefield inspector for &major
bridge rehabilitation projetithe “Project”), which waghen the Department'targest project.”
(Id. 1 6Qa).) Defendant mitcavich who is white, was the supervisor on thiejéct (Id.

1 60(b).) heoutside contractor with whom the County was working on tiogeEt“did not



meet its obligation to provide and maintain a weite-trailer or a dedicated batbra facility
for [Plaintiff] to use’ thus “making it difficult for [Plaintiff to prepare and file reports and to
even use the restroom.1d( § 60(c).) The trailer alsdacked “a continual source of power,
lights, heat/air, . . internet signal[,] and office supplies.ld As a result, Plaintiff suffered
multiple “micro-inequities”; for example, he would sometimes have to “work from his car,” to
“drive ... home . .. to use the bathroom and to heat his lunch,” to drive to the central office
“after his regular work hours to use the . . . computers to upload daily reports and t@fier da
and to “work with the field trailer door propped open in order to provide \iie meeting
with others’ (Id.) Plaintiff “repeatedly complainédbout these issues to Dutcavich and
“emphasiz[ed] that his [w]hite colleagues would not be ignored if they comeplaif such
deficiencies,” yet, apparently, Dutcavich did nothingl. § 60(d).) In late March or early April
2017,Plaintiff complained gain to Dutcavich, statintipat his “failure [to] .. . address the
worksite deficiencies [at the Project]. was discriminatory.” Id. 1 60(e).)

On April 3, 2017, Plaintiff visitedody Miller, the County’'s EEO Counselageking to
lodgea formal complaint ofacialdiscrimination against Dutcavichld({ 61)

On April 14, 2017Dutcavichwrote a memoranduno Plaintiff, stating:

On the mornig of April 12, we [i.e., Plaintiff and Dutcavich]discussed the need

to work additional hours on the .[P]roject to keep up with report writing. During

this discussion, you stated that working additional hours beyond your base hours

might beproblematic at times for several reasons, including levels of jolsstres

conflicts with your personal schedule outside of work, age, and lack of a set

schedule to plan around.

In an effort to normalize the schedule and aif] in the writing of ddy reports

when time does not allow during the course of normal hours, | propose that you

may work a schedule. . [that will] providd] for additional time to write daily
reports. The additional 5 hours would be overtime . . ..

10



If you find this schede is insufficient .. ., please inform Robert Balkind and

myself, so that we can further discuss what may be necessary to meet tieefP]ro

demands.
(Id. 11 63 Affid. of David L. Posner, Esq. (“Defs.” Decl.”) Ex. F (“April 14 MemorandyniDkt.
No. 30).) Dutcavichinexplicably” sent a copy of thapril 14 Memorandum to Balkind, the
Department head. A(n. Compl.J 65) Plaintiff alleges that # content of the April 14
Memorandunwas “patently false” and in fact a “sep for retaliation.” [d. § 64.) Indeed,
Plaintiff emailed a friend and stated, “[T]hey must know | had a sit down witrEH{@
Counselor. 1¢.)

On April 23, 2017Plaintiff filed a formal EEOCComplaintof disaiminationand sent
copies taDutcavichand Balkind. Kd.  70(c) see also idDefs.” Decl. Ex. C (EEOC
Complaint”).) According to a stamp on the first page olEB®©CComplaint, it was received
by the Department on April 26, 2017EEOC Complaini..) Plaintiff also sent a copgf the
EEOCComplaintto Jame®Dewitt, the County’s Union Shop &tard, requestg the Union’s
representation. (Am. Compl. I 74.)

On April 24, 2017, Plaintiffeceived a letteirom Balkind“summoning [him] to a
meeting in his officé (Id. { 66.) The letter which is dated April 20, 201%takes:

On Wednesday, April 19, 2017 | received a report@matographshat on various

occasions, from April 4, 2017 through April 18, 2017, your County assigned

vehicle ... was seen at your home address during times that you were expected to

be on the jolat the [Project] . . .

You are hereby directed to participatea meeting to discuss these allegations. As

this discussion may lead to disciplinary actions against you, pursuant to Subdivision

2 of Section 75 of the Civil Service Law, you are hereby notified that you have the

right to representation by your unioepresentative during the meetinglf

representation is requested, you shall have a reasonable period of time to obtain

such representation. If you are unable to obtain such representation within a
reasonable period of time, the meeting shall continue without representation.

11



The meeting is scheduled for Thursday, April 27, 2017 at 3:00 pm in the office of

the CommissionerYou must complete and sign the attached form to confirm that

you are aware of your right to union representation.
(Defs.” Decl. Ex.G (“Balkind Letter).) Plaintiff emphasizes thaaccording to the Balkind
Letter, the photographwere takerbeginning the day after [Plaintiff] met withthe EEO
Counselor. (Am. Compl. 1 67PRlaintiff alleges that haad never before “been summoned to a
meeting in the Commissioner’s offitand indeed “had never been counseled, warned][,] or . . .
reprimanded] for misconduct of any kindl. (Id. I 68.) Plaintiff furtheralleges that the alleged
County calissuewas “pretext’and in fact Batind “knew of [Plaintiff's] . . . complaints of
discrimination.” (Id. 1169-70.)

On April 26, 2017, Plaintiftmailed Dutcavich and Balkiridetailing acts of
discrimination and reprisals” and “questioning why the alleged ‘survedlaof Plaintiff
“began on April 4, the day after his meeting with the County EEO offidéd.  70(d).Y

Plaintiff does not seem to haappearedor the April 27, 2017meetingrequested by
Balkind. Seed. Y 72 (noting without contradictiathat Balkind accusedPlaintiff of “refusing
to attend a meetingy’Defs.’ Decl. Ex. D, at 11 (April 27, 201&tter fromBalkind to Plaintiff
statingthat they “had a meeting schedutad Thursday April 27, 2017 at 3:00pm to discuss why

the County vehicle [Plaintiff] was assigned was seen at [Plaintiff’'s] home . and to inform

[Plaintiff] of the Department’s expeations when using a County vehicle”).)

" Also on or about April 26, 2017 -the date is uncleae Balkind allegedly
“confronted” Plaintiff “in the parking lot” while “accompanied by two armed Cygfieriff's
deputies,” “relieved him of his credentialsyica“ordered him off of County property.1d(

1 72.) According to an April 27, 2017 letter sent by Balkind to Plaintiff, this was bedhese “
was an active shooter situation.” (Defs.’ Decl. Ex. D, at 11 (April 27, 2017 letter fatkme

to Plaintiff).) Plaintiff does not further describe this alleged incident in the AegtComplaint.
Nor does Plaintiff argue in his other submissions that this incident was an instance
discrimination or retaliation.

12



Onabout April 28, 2017, Dewitt responded to Plaintiff stating that “he could not
represent [Plaintiff] . . because [Plaintiff] had filed EEO charges against [Dutcavich], and the
Union would have to represent [Dutteh] against those charges.ld( 76.)

On May 14, 2017, Plaintiff sent a letter to Balkind “pointing out that he had been passed
over for promotions, among other things, that were given to his less quallheddsiah
colleagues, and that he felt wndalued and persecuted.ld( 70(e).)

On May 15, 2017, Plaintifiled a supplement to hEEOCComplaintand senga copy to
Balkind. (d. T 70(f).)

On May 19, 2017, Balkindharged Plaintiffvith “insubordinatiori on the ground that
Plaintiff “refuded] to attend” the April 27, 2017 meetingld({ 72 Defs.’ Decl. Ex. Q (charge
of insubordination dated May 19, 2017 Balkind allegedlyrecommended that Plaintiff be
terminated. Am. Compl. § 71.)Plaintiff alleges that Balkind’sharge and recommendation
demonstrated his “subjective-decision making with regard to the level of digcipiposetiand
his failureto “follow . . . the County’s policies favoring progressive discipfipasticularly
given that this was Plaintiff's first offenséld. I 73.)

Plaintiff was thereafter found guilty of tlresubordinatiorchargeand, on June 27, 2017,
was terminated (Defs.” Decl. Ex. Sletter of terminatiordated June 27, 2017).)

B. Procedural History

Plaintiff filed the initial Complaint on November 21, 2017. (Dkt. No. Rlaintiff filed
the instant Amended Complaint on October 26, 2018. (Am. Compl. (Dkt. Ny Defendants
filed the instant Motion to dismiss and accompanying papers on January 30, 2019. (Not. of Mot.

(Dkt. No. 29);Defs.’ Decl; Defs.” Mem) Plaintiff filed a response in opposition on April 24,

8 The Amended Complaint had previously been incorrectly filed. (Dkt. Nos. 11, 12.)

13



2019. Pl’s Mem) Defendants filed a reply onay 3 2019. (Affid. of David L. Posner, Esqg.
in Supp. of Mot. (Dkt. No. 45); Reply Mem. of Law in Supp. of Mot. (“Defs.” Reply”) (Dkt. No.
46).)

[l. Discussion

A. Standard of Review

The Supreme Court has held that, while a complaint “does not nedédiétatual
allegations” to survive a motion to dismiss, “a plaintiff's obligation to provide thergls of his
entitlement to relief requires more than labels and conclusions, and a forreaittion of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(citations, quotation marks, and alterations omitted). Indeed, Rule 8 of the FedesabR0ivil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat. {quotation marks and alteration omitted).
Rather, a complaint’s “[flactual allegations must be enough to raighatao relief above the
speculative level. " Twombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any set of facts consistent vatlegfagions in the
complaint,”id. at 563, and a plaintiff neeallege “only enough facts to state a claim to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivable to plausible, the[] complaint must be dismisgkdsee also Igbal556
U.S. at 679 (“Determining whether a complaint states a plausible claim fénwilie. . be a
contextspecific task that requires the reviewing court to draw on its judiciarexye and
common sense. But where the well-pleaded facts do not permit the court to inféhamoitee

mere possibility of misconduct, the complaint has alleged — but it has not ‘showfttjat-the

14



pleader is entitled to relief.” (citation omitted) (second alteration in originabt{aqg Fed. R.

Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff armed with nothing more than conclusions.”).

In considering a motion to dismiss, the Court “must accept as true all of thd factua
allegations contained in the complainEtickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014ame). Further, “[flor the
purpose of resolving [a] motion to dismiss, the Courtdraw[s] all reasonable inferences in
favor of the plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y.
2014) (citingKoch v. Christie’s Int’'l PLC699 F.3d 141, 145 (2d Cir. 2012)). Finally, the Court
“must confine itxonsideration to facts stated on the face of the complaint, in documents
appended to the complaint or incorporated in the complaint by reference, and to maitech of
judicial notice may be taken.Leonard F. v. Isr. Disc. Bank of N,Y.99 F.3d 99, 107 (2d Cir.
1999) (citation and quotation marks omitted).

B. Analysis

Plaintiff brings claims of disparate treatmedigparate impact, hostile work environment,

retaliation, and conspiracy. (Am. Compl. 11 77-°1 Defendantseek dismissal of all claims

° Plaintiff's claims are brought pursuant to 42 U.S.C. §8§ 1981, 1983, 1985, Title VII, and
the NYSHRL. As to the 8981 claims, the Second Circuit has recently held that “§ 1981 does
not provide a separate yaie right of action against state actorBuplan v. City of New York
888 F.3d 612, 621 (2d Cir. 2018). Because § 1983 provides the “exclusive federal remedy”
against state actorigl. at 619(italics omitted) the Court construes Plaintiff's § 198 hichs as
brought under § 1983ge Gonzalez v. City of New Y@K7 F. Supp. 3d 273, 285 (S.D.N.Y.
2019)(stating thaDuplanapplies not just to claims against the municipality itself but against
individual municipal defendants3ge alsdCollymore v. Ciy of New York767 F. App’x 42, 45
n.2 (2d Cir. 2019§“[T] he district court properly construfttie plaintiff's] [§] 1981 claims as
[8] 1983 claims [pursuant tOuplan.”).
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— exceptthedisparate impact claim- principally ontheground thaPlaintiff fails on the merits
to state ay claim. See generallppefs.” Mem.; Defs.” Replylyf
The Courtaddresses each argument separately to the extent necessary.

1. Disparate Treatment

Title VII makes it unlawful for an employer to “discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, termsjaus)cir
privileges of employment, because of such individual’s race [or] color.” 42 U.S.C. §2000e
2(a)(1). Courts analyzing claims under Title VII follow the famillcDonnell Douglaghree
part burdershifting test. SeeMcDonnell Douglas Corp. v.@en 411 U.S. 792, 802-04 (1973).
Under tratframework, the plaintiff carries the initial burden of making out a prima fasie ck
discrimination. SeeAbduBrisson v. Delta Air Lines, Inc239 F.3d 456, 466 (2d Cir. 2001). To
do so,aplaintiff “must show: (1) that he belonged to a protected classh&2he was qualified
for the position he held; (3) that he suffered an adverse employment action; andtf® that
adverse employment action occurred under circumstances giving rise terangef of
discriminatory intent.”Holcomb v. lona Col).521 F.3d 130, 138 (2d Cir. 200@)tation
omitted);see also Dickens v. Hudson Sheraton Corp.,,l 187 F. Supp. 3d 499, 518 (S.D.N.Y.

2016) (same)aff'd, 689 F. App’x 670 (2d Cir. 2017). tifie plaintiff states a prima facie case,

10 Defendants alsargue that Plaintiff's claims prior ttune 2016 aréme-barred, and
thatPlaintiffs EEOCComplaint raises onlglaimsrelating to the events of early 2017
culminating in his terminatiorgnd does not allege discrimination in hiring, promotion, or
overtime. (Defs.” Men. 16-17.) Plaintiff has clarified, however, that he “included these [older]
allegations to illustrate the pattern and practice of discrimination that is statisicallynented
in the [2013 Analysis]” and to “provide context for [Plaintiff's] hostile work environment
claim.” (Pl.’s Mem. 15

Finally, Defendantarguethat Dutcavich and Balkind are entitled to qualified immunity
on Plaintiff’'s 81983 claims. (Defs.” Men28.) Yet,Defendants merely restate the qualified
immunity caselaw without meaningfully applying it to the facts ofcthse. The Courttherefore
declines to consider at this time whethay Defendant iprotected by qualified immunity.
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“the burden shifts to the defendant to articulate ‘some legitimate, non-disatary reason’ for
its action.” Holcomh 521 F.3d at 138 (quotifgcDonnell Douglas411 U.S. at 802). “If such
a reason is provided, [the] plaintiff may no longer rely on the presumption raiseel foyrtta
facie case, but may still prevail by showing, without the benefit of the presuimiftat the
employer’s determination was in fact the result of racial discriminatitth;seealso Abdu-
Brisson 239 F.3d at 469 (“Once the employer has articulated non-discriminatory reasons for the
challenged employment actions, the presumption of discrimination vanishes andigre bur
shifts back to the plaintiff to come forward with evidenca the employer’s proffered
explanations were merely pretextual and that the actual motivations more likehothaere
discriminatory.”(citations omitted)

The prima facie case requirement does not require that the plaintiff providerieei
sufficient to show discriminatory motivation,” but rather creates “a temporary presumgbt
discriminatory motivation, shifting the burden of production to the employer and regjtheg
employer to come forward with its justification for the adverse employment against the
plaintiff.” Littlejohn v. City of New Yorkr95 F.3d 297, 307 (2d Cir. 2015) (citations and
guotation marks omitted). The prima facie case is an evidentiary standard, andeaolirag
requirement; therefore, a plaintiff need atiege a prima facie case to survive a motion to
dismiss his discrimination clainSee Swierkiewicz v. Sorema N384 U.S. 506, 508 (2002)
(“[A] complaint in an employment discrimination lawsuit [need not] contain spdeifits
establishing a prima faciese of discrimination . . . ."see also Ingrassia v. Health & Hosp.
Corp.,, 130 F. Supp. 3d 709, 719 (E.D.N.Y. 2015) (“A plaintiff alleging employment
discrimination thus may withstand a motion to dismiss without pleading each elemgmirnéa

facie cae.” (citation and italics omitted)).

17



The Second Circuit has explaingxt“what must be plausibly supported by facts alleged
in the complaint is that the plaintiff is a member of a protected class, was qualiffeded an
adverse employment action, amals at least minimal support for the proposition that the
employer was motivated by discriminatory inteniittlejohn, 795 F.3d at 311. “The facts
required . . . to be alleged in the complaint need not give plausible support to the ultimate
guestion ofwhether the adverse employment action was attributable to discrimination,” but
rather the facts “need only give plausible support to a minimal inference ofrdistory
motive.” 1d.; see also Vega v. Hempstead Union Free Sch. B3L. F.3d 72, 87 (2d Cir. 2015)
(“[A] plaintiff must allege that the employer took adverse action against fitejast in part for
a discriminatory reason, and [he] may do so by alleging facts that direotydiscrimination or
facts that indirectly show discrimination lgwing rise to a plausible inference of
discrimination” (citation omitted). Courts making the plausibility determination should do so
“mindful of the elusive nature of intentional discrimination” and the concomitaniédrecy by
which plaintiffs must fely on bits and pieces of information to support an inference of
discrimination, i.e., a mosaic of intentional discriminatiol€ga 801 F.3d at 86 (citation,
italics, and quotation marks omitted).

Here, Defendants do not dispute that Plaintiff, weh&frican-American,has alleged that
he is a member of a protected class, that he was qualified for his pasigmnSEA in the
Department, and that he suffered an adverse employment action, nastdymination
Defendants argue that Plaintiff Haded to plausibly allege that his termination was motivated
by racial discriminatiobecause Plaintiff has failed ppausiblyallege that he was treated more
harshly than [white employe@sthe Departmeitand otherwise disadvantagetth respect to

his employmerfl as compared to [those] employee¢Defs.” Mem.20.) The Court will
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therefore focus on whether there are sufficient allegations that givesiipla support to a
minimal inference of discriminatory motivation” for the adverse actldttlejohn, 795 F.3d at
311.

“An inference of discrimination can arise from circumstances includingadit limited
to, the employer’s criticism of the plaintiff's performance in ethnically deggairms; or its
invidious comments about others in the employee’s protected group; or the more favorable
treatment of employees not in the protected group; or the sequence of eventgttett:
plaintiff's discharge.”ld. at 312 (citation and quotation marks omitted). Here, Plaintiff does not
allege that any Defendant used language “directly indicat[ing] racial ichs"TA] plaintiff
alleging discriminatiorbased on disparate disciplinary treatniess here, fhust demonstrate
that [he] was subject to an adverse employment action and that a similarlydsénrguieyee not
in the relevant protected group received better treatmé&arhipbell v. County of Onondaga
No. 04CV-1007, 2009 WL 3163498, at *15 (N.D.N.Y. Sept. 29, 2009) (citation and quotation
marks omitted). It must be alleged that the plaintiff “was similarly situated in all materia
respects to the individuals with whomh¢ plaintiff seeks to compare [himself].Jenkins v. St.
Luke’'sRoosevelt Hosp. CirNo. 09CV-12, 2009 WL 3682458, at *7 (S.D.N.Y. Oct. 29, 2009)
(citation and quotation marks omittedge also Mandell v. County of Suff@ik6 F.3d 368, 379
(2d Cir. 2003) ¢am@. Courts consider, among other factors,"@)ether the plaintiff andthe
putative comparatorsvere similarly situated were subject to the same workplace standards”;
and (2)*whether theconduct for which the employer imposed discipline was of comparable
seriousness.’Jenking 2009 WL 3682458, at *{titation omitted) “[A]lthough, at the motion to
dismiss stage, evidence of similarly situated comparators is not necessanytstill must

determine whether, based on a plaintiff's allegations it.is plausible that a jury could
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ultimately determine that the comparators are similarly situatdteslowski v. Zugibd 4 F.

Supp. 3d 295, 319 (S.D.N.Y. 2014) (citation, alterations, and quotation marks orsegted)so
McDowell v. N. Shore-Long Isl. Jewish Health Sys., B&9 F. Supp. 2d 562, 569 (E.D.N.Y.
2012) poting that a plaintiff must allege thaté'vas punished more severely than those outside
of his racial class whavere similarly situated in all material respects, and the severity of that
punishment is related to his race”).

Here,Plaintiff broadlyalleges thathe event®f early 2017, which culminated in his
terminationin June 201,7were raciallydiscriminatory!! In particular Plaintiff alleges that, in
February 2017he was assigned to bdield site inspectofor a large projecfthe “Project”) on
which DefendanDutcavich was the supervisor. (Am. Compl. 11 6d@)} Theoutside
contractor with whom the County was working on thejétprovided substandard conditions
for Plaintiff at theProject site (Id. { 60(c).) Plaintiff repeatedlycomplained about these issues
to Dutcavich, and in so doing “emphasiz[ed] that his [w]hite colleagues would notdyedgf
they complained of such deficienciesid that Dutcavich’s “failure [ta]. .address the worksite
deficiencies . . was discrinmatory”; yet Dutcavich did nothing. Id. 1160(d)<e).) On April 3,
2017, Plaintiff visited the County’s EEO Counselodiscusdodging a formal complaint of
racial discrimination against Dutcavichd.(] 61.) On April 14, 2017, Dutcavich wrote the

allegedly false and pretextuapril 14 Memorandum regarding a conversation the two had, and

1 Plaintiff has clarified that, as theallegationsn the Amended Complaimegarding
hiring, overtime, and promotions, lacluded [those] allegations to illustrate the pattern and
practice of discrimination that is statistically documented in the [2013 Analysid]because
they “provide context for [Plaintiff's] hostile work environment claim.” (PMem. 15) The
Court therefore does not construe PlaitgifEounseledallegationsasincludinga disparate
treatment claim based on discriminatory hiring, overtime, and promotions. Rather
Defendants state, without opposition, “Plaintiff’'s disparate treatoiaims are . . explained as
only involving his termination.” (Defs.’ Reply 5.)
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“inexplicably” sent a copy of tnMemorandum t@efendanBalkind, the Department headld.
1163-65; April 14 Memorandum.On April 23, 2017, Plaintiff flecatnEEOCComplaint and
sent copies to Dutcaviadnd Balkind. (Am. Compl.  70(c).) On April 24, 2017, Balkind sent
Plaintiff a letter dated April 20, 2017'summoning [him] to a meeting in his officeh grounds
that“an unnamed source hadeginning April 4, 2017 —the day after Plaintiff's meeting with
the EEO Counselor — “photographed [Plaintiff’'s] County vehicle parked at his hoing dur
work hours.” {d. 1166—67;Balkind Letter) Plaintiff had never before “been summoned to a
meeting in the Commissioner’s office,” and indeed “had never been counseled, wanned[,]
reprimand[ed] for misconduct of any kind.” (Am. Con®k8.) Accordingly, Plaintiff
suspectedhat the County cassue was “pretext” anid fact Balkind “knew of [Plaintiff's] .. .
complaints of discrimination.” 1q. §169-70.) Plaintiff did not attend the meeting with Balkind,
and insteadent emails and letters to Dutcavich and Balkind describing various instances of
alleged racial dicrimination and retaliation he had suffered over the course of his time with the
Department. I¢. 1170(d){e), 71-72; Defs.’ Decl. Ex. D, at 11 (April 27, 2017 letter from
Balkind to Plaintiff stating that they “had a meeting scheduledao discuss why the County
vehicle [Plaintiff] was assigned . was seen at [Plaintiff's] home . and to inform [Plaintiff] of
the Department’s expectations when using a County vehiclBfintiff also filed a supplement
to his formal EEOC Complaint and sent a copy to Balkind. f(70(f).) On May 19, 2017,
Balkind charged Plaintiff with “insubordination” aheground that Plaintiff “refus[ed] to
attend” the April 27, 2017 meeting, and recommended that Plaintiff be filkd]1{71-72.)
Plaintiff was thereafter found guilty of the insubordination charge and, in June 2017, was
terminated. (Defs.’ Decl. Ex. S (letter of terminatisge alsd”l.’s Mem. 13 (acknowledging

termination in June 2017 and arguing that, “[a]ccording to the Cp[Rigintiff] was fired
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because he refused to attend a counseling session.widalkind, and wrote letters that . . .
Balkind viewed as ‘caustic™)

As noted Plaintiff does not allege that Balkind or Dutcav{cin anyone elsa)sed
racially derogatoy languageor otherwise conducted themselves in an overtly racially
discriminatory mannerRather Plaintiff alleges that his termination was racially discriminatory
because Balkind— notwithstandinghat this was Plaintiff's first offense and that Pldfrwas a
“superior” employee who maintained a positive reputation in the Department —ddhere
Countys “policies favoring progressive disciplihand “treated [Plaintiff] less favorably than
other nonminority, similarly situated employeé&cause [Plaiiff] had accused... Balkind and
the County of discrimination.” (Am. Compl. 1;73l.’'s Mem. 12—-14.) Plaintiff also argutéeat
Balkind’s explanation foPlaintiff's terminationwas“implausible, inconsistent, contradictoryf,]
and unworthy of belief,” thus “raising an inference of discriminatio®l.’§ Mem.13.)

Critically, however Plaintiff fails to identify any comparatogg all, let alone any
comparatoemployee in the Departmewho wasdisciplinedor otherwise treated differemtl
than he wasinder similarcircumstancesSee Blige v. City Univ. of New YogiKo. 15CV-8873,
2017 WL 498580, at *9 (S.D.N.Y. Jan. 19, 2017) (“Numerous courts within the Second Circuit
have granted motions to dismiss disparate treatment clan@ie the complaint was entirely
devoid of any details regarding . . . how [the putative comparators’] conduct compared to
plaintiffs’ or how they were treated differently by defendants.” (ctegj quotation marks, and
alterations omitted)jpdopted by2017 WL 1064716 (S.D.N.Y. Mar. 21, 201 Hor example,
although Plaintiff argues that the Balkind Letteas pretextual becau88ounty employees are
allowed to use their [Clounty cars to go to lunch during their work shift,” (Pl.isM#}),

Plaintiff fails toallege an example @nother employee who dgband was not discipline@r
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received different discipline)Nor does Plaintiff allege an example of another employez
failed to attend a meeting with the Commissiomeotherwisageceived lessatisciplinefor a
similar offensepursuant to the County’s alleged policy of progressive discipline. Indeed,
Plaintiff does not identify any other instance of employee discipline (ottheckof). To the
extent Plaintiff relies o the 2013Analysisshowngracial imbalances in the County workfoyce
and inparticularimbalancesn minority hiring and promotionghe cited statisticare not alleged
to indicateracialimbalances in employesiscipline Moreover, “generic allegation[s] of
disparate treatment related to an unspecified class of Caucasian persopdy/iaai sufficient’
Sosa V. N.Y.C. Dep't of EAuB68 F. Supp. 3d 489, 499 (E.D.N.Y. 2019) (citation omitted).

The Court thus concludes tHalaintiff failsto allege disparate treatment that could
plausibly support an inference m@fcialdiscrimination SeeRuiz v. County of Rocklan@09
F.3d 486, 495 (2d Cir. 2010) (“Because [the plaintiff] has not identifechéarly-situated
employee who faced equally serious allegations and whom [the employe®diiowemain on
the job, [the plaintiff] has failed to raise an inference of discriminatiokl®yales v. Bottling
Grp., LLC 374 F. Supp. 3d 257, 269 (W.D.N.2019) (dismissing disparate treatment claim
where the plaintiff did “not identif[y] any comparator who was treated moredaiyothan him,
instead alleging that management ‘treated minority employees differentlZtharasian
employees,” and subjected minorities to ‘unequal terms, conditions, and privileges of
employment as compared to noviRority employees’™ (citation and alterations omitted));
Senese v. Longwood Cent. Sch. D830 F. Supp. 3d 745, 768 (E.D.N.Y. 2018)He
[p]laintiff’s failure to identify a similarly situated employee who faced similar accusabions
were permitted by the [employdd remain employdd precludes an inference of

discrimination.” (citations omitted))Accordingly, Plaintiff's disparate treatment claim is
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dismised. SeeHenry v. NYC Health & Hosp. Corfdl8 F. Supp. 3d 396, 408 (S.D.N.Y. 2014)
(dismissing disparate treatment claim where the plaintiff “fail[ed] to desciilodthe alleged
comparators@re, what their responsibilities were, how tharkplace conduct compared to
[hers], or how they were treat@dsee alsaChan v. N.Y. Univ. Downtown Hosplo. 03CV-
3003, 2006 WL 345853, at *5-6 (S.D.N.Y. Feb. 14, 2006) (granting summary judgment on
disparate treatment claim where the plaintiff fite identify similarly situated employees).

2. Hostile Work Environment

To state a hostile work environment claim, a plaintiff nmeet the “high bar,Duplan
v. City of New York888 F.3d 612, 627 (2d Cir. 2018), of pleading conduct that “(1) is
objectively severe or pervasive — that is, creates an environment that a reapensdrh would
find hostile or abusive; (2) creates an environment that the plaintiff subjgqiimeleives as
hostile or abusive; and (3) creates such an environment leeafile plaintiff's [protected
status]’ Patane v. Clark508 F.3d 106, 113 (2d Cir. 2007) (citation, alterations, and quotation
marks omitted). The same standard is used regardless of wihethkbegations are brought
pursuant to 8 1983jitle VII, orthe NYSHRL See Turley v. ISG Lackawanna, In€74 F.3d
140, 151 n.6 (2d Cir. 2014%mith v. Town of Hempstead Dep’t of Sanitatit98 F. Supp. 2d
443, 451 (E.D.N.Y. 2011). In evaluatiadnostile work environment clainthe Court considers
“the frequency of the discriminatory conduct; its severity; whether it isigddiysthreatening or
humiliating, or a mere offensive utterance; and whether it unreasonablyriedesfi¢h an
employee’s work performanceHarris v. Forklift Sys., In¢.510 U.S. 17, 23 (19933e also
Ruizv. City of New YorkNo. 14CV-5231, 2015 WL 5146629, at *8 (S.D.N.Y. Sept. 2, 2015)
(same). The actions taken by #maployer‘must be more than episodic; they must be

sufficiently continuous and concerted in ordebéodeemed pervasiveAlfano v. Costellp294
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F.3d 365, 374 (2d Cir. 2002) (citation and quotation marks omitted). The Second Circuit “treats
the first two of these factors- the frequency and the severity of the misconduas-the

principal focus of tk analysis.”Aulicino v. N.Y.C. Dep’'t of Homeless Seré80 F.3d 73, 82

(2d Cir. 2009). “Core hostile work environment cases involve misconduct that is both frequent
and severe, for example, when a supervisor utters blatant racial epithetgolasitr@ot

constant basis and behaves in a physically threatening mandefcitation and quotation

marks omitted). Finally, “[i]t is axiomatic that the plaintiff also must show that thideénos

conduct occurred because of a protected characterificliards v. N.Y.C. Dep’t of EdudNo.
13-CV-16, 2015 WL 4164746, at *10 (S.D.N.Y. July 10, 2015) (citations and quotation marks
omitted).

Defendants argue that Plaintiff failsditege any facts demonstrating frequent and severe
racially discriminatory coduct (Defs.” Mem. 67, 18-19.) The Court agrees.

Plaintiff arguesin conclusory fashiorthatthe Amended Complaint contains “ample
allegations ofacial hostility” faced by Plaintiff over his ten years of employment in the
Departmentin particular, the “racially charged events of March through May of 2017, when the
racial hostility directed at [Plaintiff] culminated in” his terminationJune 2017 (Pl.’s Mem.
23-24.) In fact, the Amended Complamalmostentirely devoid of facts plausibly suggesting a
racially hostile work environment.

Plaintiff allegesthat, upon being hired in 2007, he was toydhe Director of
Engineering, with whom he had a “frank” relationstitp,expect ‘resistance’ from his
coworkers because of his colbr.(Am. Compl.| 58). SoornhereafterPlaintiff alleges (1) he
was‘isolated” by his supervisor by not being placed in a small assignment ¢2yins planned

training session was cancelled when his\arkers declined to attend”; ai(8) anoher
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employee “yelled rudely at [him]” while he was “walking through thelitgagarage,”
demanding to know whpPlaintiff] was and why he was there” and “to sB&|ntiff's]
identification.” (d. 1159a)(c).) Plaintiff next alleges that white emplagwere favored over
minority employees in awarding overtime opportunitidd. { 46.) For example, in November
2016, Dutcavich rejected Plaintiff's request to work overtime on Veteran’s mthinatead
assignedshatalaov, a white employ&ého had already been given overtime on Election Day, the
work. (d. 1147, 49(f).) Plaintiff also alleges that white employees were favored over minority
employees in promotionid; 1148-50), and that he never received a promotion despite his
extensie field experience, wide skill set, and positive departmental reputatdofif 60, 55,
57(b)). Finally, Plaintiff alleges thatin March 2017he repeatedigomplained to Dutcavich
about the worksite conditiorsd the Projetcprovided by the outsideontractor, and
“emphasiz[ed] that his [w]hite colleagues would not be ignored if they comeplaif such
deficiencies.” [d. 1160(d)«{e).) Notwithstanding Plaintiff's complaints, Dutcavich did nothing.
(Id.) Instead Dutcavich wrotegheallegedly false and pretextuapril 14 Memorandum and sent
a copyto Balkind, (d. 1163-65), thus setting in motion the chain of events that would lead to
Plaintiff's termination

Nowhere in Plaintiff's allegations, however, does he allege facts plagsiggesting that
any Defendant (or anyone else in the Department) used racially derogatoggeamguacted in
an overtly racially discriminatory wayThe Courthereforeconcludes, fl] ooking at all the
circumstances,” that the specifincidents of which Raintiff complains together are
insufficiently severe or pervasive to rise to the level of a hostile work envirdrinigavis v.
N.Y. Dep’t of Corr, 256 F. Supp. 3d 343, 353 (S.D.N.Y. 2017). At bekstintiff has alleged

“sporadic or episodic incidents” odcially discriminatory conductWright v. Stern450 F.
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Supp. 2d 335, 372 (S.D.N.Y. 2006). Plaintiff has failed to allege facts plausibly suggesting that
the Department maintained systemic culture dfracial] harassment.ld. Indeed, Plaintiff's
allegationdall short when compared those allegtions which courts have held insufficient to
state a hostile work environment clairfBee Ahmad v. White Plains City Sch. DISt. 18CV-

3416, 2019 WL 3202747, at *8 (S.D.N.Y. July 16, 2019) (dismissing hostile work environment
claim where the plaintifélleged “isolated incidents” of troubling comments by school
administrators, such as “we don’t like colored people in the departmant’)y. Metro. Transp.
Auth, No. 17€CV-4491, 2019 WL 2613476, at *6 (S.D.N.Y. June 26, 2019) (dismissing hostile
work environment claim where the plaintiff alleged “two rdmesed comments by a coworker

and unspecified ‘microaggressions’Harrison v. State Univ. of N.Y. Downstate Med. Q¥io.
16-CV-1101, 2018 WL 4055278, at *11-12 (E.D.N.Y. July 6, 2018) (dismissisglawork
environmentlaim where the plaintiff “complain[ed] of five extremely unpleasant intenastio

and uncertainty about requested sick leave “over the course of aameleseveral weeks of
uncertainty regarding whether her sick leave actuallybiessh approved” (footnote omitted)),
adopted by018 WL 4054868 (E.D.N.Y. Aug. 24, 201&uy v. MTA N.Y.C. TransiNo. 15-
CV-2017, 2016 WL 8711080, at *8 (E.D.N.Y. Sept. 23, 2qQ@&missinghostilework
environmentlaim where the plaintiff “simply identifies a series of incidents in his complaint,”
but “fails to allege any facts that would show that the conduct of which he comiplains
objectively severe and pervasivetf. Zoulas v. N.Y.C. Dep't of Edu&8-CV-2718, 2019 WL
4090057, at *21 (S.D.N.Y. Aug. 29, 2019) (declining to dismiss hostile work environment claim
where the “complaint describe[d] numerous specific, concerted, and continuousaxkegat
harassment and ridicule based on [the plaintiff's] age over the course of mydaps)

Accordingly, Plaintiff's hostile work environment claim is dismissed.
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3. Retaliation

Title VII's anti-retaliation provision prohibits an employer from “discriminat[ing] against
any of his employees . . . because [the employee] has opposeaetigepmade an unlawful
employment practice by this subchapter.” 42 U.S.C. § 2000e-3(a). In other words, fTitle V
forbids an employer to retaliate against an employee for . . . complaining lofyement
discrimination prohibited by Title VII.”"Kesslerv. Westchester County Dep’t of Soc. SeA&L
F.3d 199, 205 (2d Cir. 2006). Thus, “for a retaliation claim to survive . . . a motion to dismiss,
the plaintiff must plausibly allege that: (1) defendants discriminateat took an adverse
employment actin — against him, (2) ‘because’ he has opposed any unlawful employment
practice.” Vega 801 F.3d at 9(citation omitted) Retaliation claims undey 1983 and the
NYSHRL are subject to the same standaggée Goonewardena v. N.Y. Workers Comp. &
F. Supp. 3d 326, 343-44 (S.D.N.Y. 20{fr¢ating retaliation claims under Title VII,1®83,
and the NYSHRL under the same standard).

Defendants do not appear to dispiiiat Plaintiffwasengagd in protected activitybout
whichthe Department wasiare (seeDefs.” Mem. 23-26), and for good reasdrlaintiff
alleges that, imate March and early Apr2017, he complained abowbrksiteissuesat the
Project directlyto Dutcavichthe Projecsupervisorand “emphasiz[ed] that his [w]hite
colleaguesvould not be ignored if they complained of such deficientiédm. Compl.
1160(d)<e), 1 70(a).) This informal complaint of racial discrimination constitutes protected
activity. See LaFontant v. Nealdlo. 18CV-23, 2019 WL 1953942, at *7 (S.D.N.Y. May 2,
2019) (holding that the “[p]laintiff'$oral] complaint to [her supervisor] plausibly constitutes
protected activity of whiclthe employerlwas aware” (collecting caseslaintiff also alleges

that, on April 3, 2017, he spokéth the County’s EEO Counselandthat, on April 23, 2017,
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hefiled the first of twoEEOC complaintagainst DutcaviclandBalkind. (Am. Compl. 1 61,
70(c), 74.) These formal complaints alsonstitute protected activitysee Dawson v. Longlo.
16-CV-1608, 2018 WL 4519199, at *3 (S.D.N.Y. Sept. 20, 2018) (holding that tHeit{fff

also engaged iprotectedactivity when he spoke to tlieEO counselor . . . and when he filed his
[EEOC Compaint]”); Brooks v. BlankNo. 10CV-8124, 2014 WL 1495774, at *13 (S.D.N.Y.
Mar. 31, 2014) (holding that “contact with the EEO counselor was protected activtiagiofc
omitted))

Defendants also do not contésat Plaintiffsufferedanadverse employent action for
Balkind’s terminationof Plaintiff in June 2017(seeAm. Compl. 1 71-73efs.’ Decl. Ex. S
(letter of termination) clearlyconstitutes adverse employment actioseeJones v. Target Corp.
No. 15CV-4672, 2016 WL 50779, at *8 (E.D.N.Y. Jan. 4, 2016) (holding that “termination is an
adverse action for purposes of retaliation claims pursuant to Title ddlfe¢ting cases))

Rather, Defendants argue that Plaintiff fails to allege a plausible causaiction
betweerhis proteotd activityandtermination (Defs.” Mem. 23—-26.)The Court disagreesA
plaintiff can demonstrate causal connection, as relevant here, “inditgctipowing that the
protected activity was followed closely by discriminatory treatmie@ordon v. N.Y.C. Bd. of
Educ, 232 F.3d 111, 117 (2d Cir. 2008ge also Richardson v. Bronx Lebanon Holjp. 11-
CV-9095, 2014 WL 4386731, at *12 (S.D.N.Y. Sept. 5, 2014) (same). “Though [the Second
Circuit] has not drawn a bright line defining, for the purposesmima facie case, the outer
limits beyond which a temporal relationship is too attenuated to establish caugahas]
previously held that five months is not too long to find the causal relationsBgr2ynski v.
JetBlue Airways Corp596 F.3d 93, 110 (2d Cir. 2010) (citation omittedere, as described

above Plaintiff allegesa two to threemonth gap between héngaging irprotected activity in
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March and April 2017 and his termination in June 2017. This gap is suffycremtow, atthe
motionto-dismiss stage, to satisfy the requisite causal conneclea.Cioffi v. Averill Park
Cent. Sch. Dist. Bd. of Edyd44 F.3d 158, 168 (2d Cir. 2006) (“[T]he lapse of only several
months after the letter and several weeks after the press conference betwedrdtezimpeech
and the adverse employment action is sufficient to support an allegation of acosunsition
strong enough to survive summary judgment.” (collecting cageajgia v. Yonkers Bd. of
Educ, No. 15CV-767, 2018 WL 4007648, at *7 (S.D.N.Y. Aug. 21, 2018) (collecting cases and
holding that a period of three months “would, alone, be enough to meet a causal connection”)
Murray v. Visiting Nurse Servs. of N.828 F. Supp. 2d 257, 275 (S.D.N.Y. 200659rGe).

In responseDefendats arguethat Plaintiffcannot establisthe requisitecausal
connection because the disciplinary proceedings that led terhigationwere alradyin
progressvhenhe engaged in protected activity about which Defendants krigefs.{ Mem.

24.) ltis true, of coursetfiat an adverse employment action cannot serve as the basis for a
retaliation claim if the action was set in motion before a plaintiff engaged in {@ot@ctivity.”
Wilkinson v. Nord Anglia Educ. LtdNo. 17CV-7421, 2019 WL 3430662, at *10 (S.D.N.Y.
July 30, 2019) (collecting casesge also Clark County Sch. Dist. v. Breed&8®2 U.S. 268, 272
(2001) (“Employers need not suspend previously planned transfers upon discovéringitlea
VIl suit has been filed, and their proceeding along lines previously contemplated) timiug
definitely determined, is no evidence whatsoever of causality.”). In Dafes’ view,at the

time Balkind sent Plaintiff the lettedated April 20, 2017 and received by Plaintiff on April 24,
2017,demanding a meetingurportedly to discuss the misuseeai- issueandindicatingthe
possibility of discipling Balkindwas not aware of Plaintiff's protected activitgr he did not

receive notice oPlaintif's EEOC Complainandearliermeeting with the EEO Counselontil
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April 26, 2017. (Defs.” Mem. 24.) In other wor@scording to Defendants, Plaintgf
discipline was already in progress at the tidadkind was made aware of PlaintiffSEOC
Complaint.

There argwo problems with Defendants’ argument. FiBBgfendantsnissthat Plaintiff
has squarely alleged that st engaged in protected activity about which the Department knew
in late March and early April 2017, whée allegedly repeatedly complainedDutcavichabout
the discriminatoryconditions at his worksite, (Am. Compl. § 60(@)), some two or three
weeksprior to the Balkind Letter.

Second, on the merits, it is not at all clear that Defendants’ conception of thedBalki
Letter isa fair one. The étteronly scheduledd meeting to discus®laintiff’s alleged misuse
of a County car anstated thatthis discussion may lead to disciplinary actions agajiost”
(Balkind Letter.) Theplain terms of théetterthusindicatethat discipline was not yet in motion,
butwasstill only a future possibility.Cf. Brown v. Xerox Corpl170 F. Supp. 3d 518, 530
(W.D.N.Y. 2016)(granting summary judgment on retaliation claim where the evidence showed
that “the decision had already been made to remove [the plaintiff] from lii®pbat the time
the plaintiff engaged in protected activityyurther, the Balkindletter states #ht surveillance of
Plaintiff's home began on April 4, 2017. (Balkind LetteA$ Plaintiff allegesthis timing—
one day after Plaintiff met with the EEO Counselomay suggesthatBalkind did in fact know
of Plaintiff’'s protected activity at the tintee sent the Letter. (Am. Comfif67, 7qd); Pl.’s
Mem.21.)

In sum, while it is true that “[a]n employer should not be required to put a previously-
planned, legitimate employment decision on hold simply because an employeeddngage

protectedactivity,” Cayemittes v. City of .M.Dep’t of Hous. Pres. & Dey974 F. Supp. 2d 240,
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263 (S.D.N.Y. 2013)aff'd, 641 F. App’x 60 (2d Cir. 2016), it is nokear fromthe Amended
Complaint andheother documents which the Court has consid#ratithats what happened
here. See Wilkinson2019 WL 3430662, at *10-1tlénying summary judgment on retaliation
claim wherethe evidence did not “compel” the conclusion that the employer had decided to
terminate the employee prior to the protected activify);olongaGedeon v. Child & Fam
Servs, 106 F. Supp. 3d 331, 338 (W.D.N.Y. 2015) (granting summary judgment on retaliation
claim wheré‘there [was] no issue of material fact that [the defendant’s] autih@fplaintiff's]
educational credentials begaerlixbeforé the plaintiff engaged in protected activity).
Accordingly, the Court concludes that Plainpfausibly states eetaliation claim Defendants
remain free to raise the issue agama more fully developed recoadl a later stage.

4. Conspiracy

Plaintiff allegeghat Balkind, Dutcavichand Dewitt conspired to discriminate against
him on the basis of his race, in violation of 42 U.S.C. § 1985(3). (Am. Compl. 1 102.)

To make out a conspiracy claim under § 1985(3), a Plaintiff mugealtél) a
conspiracy; (2) for the purpose of depriving, either directly or indirectlypanson or class of
persons of equal protection of the laws][;] (3) an act in furtherance of the cops@jashereby
a person is deprived of any right of a citizen of the United Staf@stiiosthene v. City of New
York No. 14CV-816, 2019 WL 3992868, at *5 (E.D.N.Y. Aug. 16, 2019) (citation, quotation
marks, and alterations omittedyurther,a plaintiff must make “a showing of clabased
invidiously discriminatory animus” on the part of the conspiring partekey v. City of New
York No. 01CV-6506, 2004 WL 2724079, at *22 (S.D.N.Y. Nov. 29, 20@#pation omitted)
aff'd, 173 F. App’x 893 (2d Cir. 2006), as well as provide “some factual basis supporting a

meeting of the minds, such that [the] defendants entered into an agreement, expo#s$ar t
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achieve the unlawful endyVebb v. Goord340 F.3d 105, 110 (2d Cir. 2003) (citation and
guotation marks omitted):Claims of conspiracythat are vague and@vide no basis in fact
must be dismissed.Germain v. M & T Bank Corpl11 F. Supp. 3d 506, 540 (S.D.N.Y. 2015)
(citation, quotation marks, and alterations omitted).

Here, Plaintiff allegeghat Balkind, Dutcavich, and Dewittgetherconspired against
him. (Am. Compl. T 103. In particular Plaintiff allegeshat in 2016,Dutcavich rejected
Plaintiff's request for overtime and instead gave it to Shatalov, a white nvetekss; that
Dutcavich failed to remedy the worksite conditions at the Prajespite Plaintiff's repeated
complaintsof discrimination that Plaintiff met with an EEO Counseltine dayafter which
Balkind placed Plaintiff's house under surveillantteit Dutcavich wrot¢heallegedly false and
pretextualApril 14 Memorandum and themexplicably” sent a copyo Balkindg that Plaintiff
thereaftefiled the EEOCComplaint and sent copies to Dutcavich, Balkind, and Dewitt; that
Dewitt, the County’s Union Shop Steward, told Plaintiff that he could not represent hiosbeca
the Union had to represent Dutcavaiainst Plaintiff's discriminationharge; that Balkind
summoned Plaintiff to a meeting on an allegedly pretextual ground; andfteatlaintiff failed
to attend the meetin@alkind charged Plaintiff with insubordination and themminatechim.

(Id. 1163-65, 71-76see alsd’l.’'s Mem. 25-28.)

These allegationsontain no plausible suggestitiratBalkind, Dutcavich, and Dewitt
formed a conspiratorial agreementhether express or impliciget aloneformed such an
agreementvith the intent to discriminate against Plainb#cause of his racé[T]hat
Defendants may have interacted with each other to some degree” does sibtyptauggest “that
they entered into an agreement to deprive Plaintiff of his civil rightelez v. City of New Yark

No. 17CV-9871, 2019 WL 3495642, at *5 (S.D.N.Y. Aug. 1, 2019). Indeed, Balkind and
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Dutcavichare not alleged to haweteracted withDewitt at all. Accordingly, the Court dismisses
Plaintiff's conspiracy claim.SeeKendrick v. TrocheNo. 18CV-6932, 2019 WL 4072754, at *3
(W.D.N.Y. Aug. 29, 2019) (dismissing®®85 conspiracy claim where “there [were] no
allegations . . to suggest that the conspiracy entered intevas.motivated by some racial or
other classbased invidious dcriminatory animus (citation omitted); Cox v. City of New
Rochelle No. 17€V-8193, 2019 WL 3778735, at *6 (S.D.N.Y. Aug. 12, 2019) (collecting cases
dismissing8 1983conspiracy claims where no conspiratorial agreement was plausibly alleged
Cianfano v. Vill. of Tuckaho&lo. 18CV-7882, 2019 WL 3456887, at *6 (S.D.N.Y. July 31,
2019) (collecting cases dismissifd 985conspiracy claims where no conspiratorial agreement
was plausibly alleged

lll. Conclusion

For the foregoing reasons, Defendantgitidn To Dismiss igranted in part and denied
in part. Plaintiff's claims ofdisparate treatmertpstile work environmenand conspiracy are
dismissed.Plaintiff's claim of retaliationremains, as does hjgnchallengedglaim ofdisparate
impact

The claims that are dismissed are dismisgigdout prejudice. If Plaintiff wishes to file a
secondamended complaint, Plaintiff must do so within 30 days of the date of this Opinion.
Plaintiff should include within thagecondamended complaint all changes to correct the
deficiencies identified in this Opinion that Plaintiff wishes the Court to consklaintiff is
further advised that the secoachended complaint will replace, not supplement, all prior
complaints and filings. The secoatherded complaint must contaail of the claims,
defendants, factual allegations, and exhibits that Plaintiff wishes the tGaamsider. If

Plaintiff fails to abide by the 3Bay deadline, his claims may be dismissed with prejuatice
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the case will proceed on the remaining claims.

Should Plaintiff wish to proceed against Molinaro in his individual capacity or against
Dewitt, the Court directs Plaintiff to complete service within 30 days of the date of this Opinion,
or they will be dismissed.

The Clerk of Court is directed to amend the caption to substitute Dutchess County as a
defendant in place of “Dutchess County Executive Branch.” See Fed. R. Civ. P. 21.

The Clerk of the Court is respectfully requested to terminate the pending Motion. (Dkt.

No. 29.)
SO ORDERED.
DATED: September 25;, 2019
White Plains, New York
EW
TED STATES DISTRICT JUDGE
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