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KENNETH M. KARAS, United States Districtudge:

Jeremy Tutord"Plaintiff”) brings this pro se &ion, pursuant to 42 U.S.C. § 1983,
againstCorrect Care Solutions (“Correct Care”) and Sorel Feldman, M.D. (“Dr. Relm
(collectively, “Defendants”), alleging that Defendafaged to provide hinwith adequate
medical carevhile incarcerated at Orange County daila prdrial detaineein violation of his
rights under the Fourteenth AmendmergedCompl. (Dkt. No. 2.) Before the Couris
DefendantsMotion To Dismiss (Not. of Mot. (Dkt. No. 27).) For the following reasons, the

Motion is granted.
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|. Background

A. Factual Background

The following facts are drawn from PlaintgfComplaint and are taken as true for the
purpose of resolving the instant Motion.
On May 27, 2016, Plaintifivas ina caraccident in which he sustainegkvere”injuries

to hisneckand back, including “whiplash,” “nerve damage, post concussive syndrome, severe
migraines, nawesg,] and vomiting.” (Compl. 31) He received medical treatment, “was actively
under supervision of a rehabilitation and pain speciabsig was'regularly” receiving
acupuncture. 1¢.)

On July 31, 2017, PlaintiinteredOrange County Jail as a giréal detainee. I1¢.)
Plaintiff alleges that he is “not receiving adequate care or proper regatds fiojuries. Id.) In
particular, Plaintiff alleges thaeH'asked for [a] muscle rub, [a] more efficient mattress, [a] back
brace, and even a cervical collar to help” relieve his péth) However, Plaintiff's‘request[s]
for relief” to the Jail's “medical departmer#= which is run by CorrédCare and “overseen by
Doctor Feldman” — hae “been denied despitbe visual effects of [his] injuries” and what the
“outside medical recordshow.” (d.) Plaintiff alleges that,due to the lack of caré
“incompetent decisions,” and “neglech& has'developed [s]ciatic nerve damdgend
numbness in his left leg, “causing [him] to walk with a limpld.X Finally, Plaintiff alleges that

“overcrowdedness prevented [him] from being in a safe medical settuigch Dr. Feldman

denied.” (d.)

! Plaintiff's filings do not use consistent page numbering. For ease of reference, the
Court cites to th&CFgenerateghagenumbers stamped at the top of each page.



B. Pracedural Background

Plaintiff filed his Complaint oiNovember 21, 2017. (Dkt. No. 2.) Plaintiff’'s request to
proceed in forma pauperis was grantedanuary3, 2018. (Dkt. No. 8.) On May 16, 2018,
Defendantdiled a letter seeking a piraotion conference in anticipation of moving to dismiss.
(Dkt. No. 22.) On May 21, 2018, Plaintiff filed a “rebuttal” to Defendant’s letter. (D&t.28.)
On June 4, 2018, the Court set a briefing schedule. (Dkt. NoD@fendants filed theivotion
To Dismiss and accompanying papemsJuly 16, 2018. (Not. of Mot.; Decl. of Jonathan H.
Bard, Esq. in Supp. of Mot. (Dkt. No. 28); Mem. of Law in Supp. of Md&e{s.” Mem.”) (Dkt.
No. 29.) OnAugust 15, 2018, Plaintiff filed his response in oppositiotihéMotion. (Pl.s
Resp. tdDef.’s Mot. (“Pl.’s Mem.”) (Dkt. No. 31).)On August 3, 2018 ,Defendants filed a
reply. (Reply Mem. of Law in Supp. of Mot.[¥éfs.” Reply”) (Dkt. No. 33.)

[l. Discussion

Defendantsnove to dismiss the Complaint pursuant to Federal Rule of Civil Procedure
12(b)(6) on grounds that the Compldiails to state &onell claim, fails to state a deliberate
indifference claimand fails to state any statew claim. (Defs.” Mem.5-17.) The Court
addresses each argument separately

A. Standard of Review

The Supreme Court has held that, whileomplaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a plairdifibligation to provide the grounds of his
entitlement to relief requires more than labels and conclusions, and a formuita@itaeof the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(citations, quotation marks, and alterations omitted). Indeed, Rule 8 of the FedesabRivil

Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”



Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of furtheadtual enhancementd. (quotation markand alteratioromitted).
Rather, a complairg “[flactual allegations must be enough to raise a right to relief above the
speculative level. " Twombly 550 U.S. at 555. Although “once a claim has been stated
adeguately, it may be supported by showing any set of facts consistent witletegiahs in the
complaint,”id. at 563, and a plaintiff need allege “only enough facts to state a claim tamalief
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivable to plausible, the[] complaint must be dismisgkdsee also Igbal556

U.S. at 679 (“Determining whether a complaint states a plausible claim féwwilie. . be a
contextspecifictask that requires the reviewing court to draw on its judicial experience and
common sense. But where the well-pleaded facts do not permit the court to inféhamoitee
mere possibility of misconduct, the complaint has alleged — but it has not ‘show/[iiiat-the
pleader is entitled to reliéf,(citation omitted) (second alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff armed with nothing more than conclusions.”).

In considering a motion tagmiss, the Court “must accept as true all of the factual
allegations contained in the complainEtickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressing the sufficiency
of a complaint we accept as true all factual allegations”.(quotation marks omitted)).

Further, “[flor the purpose of resolving [a] motion to dismiss, the Coudraw[s] all
reasonable inferences in favor of the plaintifbaniel v. T & M Prot. ReslInc., 992 F. Supp. 2d

302, 304 n.1 (S.D.N.Y. 2014) (citirgpch v. Christies Int| PLC, 699 F.3d 141, 145 (2d Cir.



2012)). Where, as here, a plaintiff proceeds pro se, the “complaint[] must be colistnadig
and interpretetb raise the strongest arguments that [it] suggestfgyKes v. Bank of AnT.23
F.3d 399, 403 (2d Cir. 2013) (per curiam) (quotation marks omitted). However, “the liberal
treatment afforded to pro se litigants does not exempt a pro se party from coepliinc
relevant ruleof procedural and substantive lawBell v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (quotation marks omittedie also Caidor v. Onondaga Couri¢7 F.3d 601,
605 (2d Cir. 2008) (“[P]ro se litigants generally are required to inform themgselyasling
procedural rules and to comply with them.” (italics and quotation marks omitted)).

Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must cortBne i
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,¥.99 F.3d 99, 107 (2d Cir. 1999) (quotation
marks and citation omitted). When a plaingifbceeds pro se, however, the Court may consider
“materials outside the complaint to the extent that they are consistent with théaillegathe
complaint,”Alsaifullah v. Furcg No. 12€V-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug.
2, 2013) (quotation marks omitted), including, as relevant hdoepuments that a pro se litigant
attachego his opposition papers&gu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6
(E.D.N.Y.Dec. 15, 2010) (italics omitted).

B. Analysis

1. Monell Liability

Plaintiff does not indicate whether he siefendantsn their individual or official
capacities.(See generallompl) In such instances, courts often construe such claims as

brought in both capacitiesSee, e.gFrank v. Relinl F.3d 1317, 1326 (2d Cir. 1993) (“[A]



plaintiff who has not clearly identified . . . the capacity in which the defendamdsshould not
have the complaint automatically construed as focusing on one capacity toltisoexof the
other.”); Jackson v. Ramireio. 15CV-617, 2016 WL 796854, at *5 (S.D.N.Y. Feb. 22, 2016)
(construing complaint “as being brought against the state defendants in bothdivedual and
official capacities” in light ofrank), aff'd, 691 F. App’x 45 (2d Cir. 2017).

“A claim asserted against a [defendant] in his official capacitys.in effect a claim
against the governmental entity itself for *official-capacity suits generally represent only
another way of pleading an action against an entity of which an officer is an"agene v.

City of Syracuse670 F.3d 127, 164 (2d Cir. 2012) (quotiMgnell v. Deft of Soc. Servs436
U.S. 658, 690 n.55 (1978)). “Congress did not intend municipalities to be held liable [under
§ 1983] unless action pursuant to official municipal policy of some nature caused aitionatit
tort.” Monell, 436 U.Sat691. Thus, “to prevail on a claingainst a municipality under

[8] 1983 based on acts of a public official, a plaintiff is required to prove: (1) acticers dader
color of law; (2) deprivation of a constitutional or statutory right; (3) causgdgmtamages; and
(5) that an official policy of the municipality caused the constitutional injuRoe€ v. City of
Waterbury 542 F.3d 31, 36 (2d Cir. 200@)ting Monell, 436 U.S. at 690-91). In other words,
a municipality may not bleeld liable under § 1983 “by application of the doctrine of respondeat
superior” Pembaur v. City of Cincinnat#75 U.S. 469, 478 (1986jdlics omited). Rather,
“municipalities may only be held liable when the municipality itself deprives anithailof a
constitutional right.”Newton v. City of New Yqrk66 F. Supp. 2d 256, 270 (S.D.N.Y. 2008).
plaintiff may satisfy the fifth elemeitty allegng one of the following:

(1) a formal policy officially endorsed by the municipality; (2) actiorietaby

government officials responsible for establishing the municipal policies thstada

the particular deprivation in question; (3) a practice so stargi and widespread
that, although not expressly authorized, constitutes a custom or usage of which a



supervising policynaker must have been aware; or (4) a failure by policymakers

to provide adequate training or supervision to subordinates to suckeahtesat it

amounts to deliberate indifference to the rights of those who come into contact wit

the municipal employees.

Brandon v. City of New York05 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (citations omitted).
Moreover, a plaintiff also must establish ‘@affirmative” causal link between the municipalisy
policy, custom, or practice and the alleged constitutional injOklahoma City. Tuttle 471
U.S.808, 824 n.8 (1985).

Plaintiff fails entirely to allegehe fifth Monellelement. Plaintiff does not allege that
Orange County Jail (or any oth@unicipalentity) hadaformal policy onmedical careelevant
here, such aa policy regardingare of inmates witbrthopedic, neck, or back problemsorN
doesPlaintiff cite toanyexamples of similar incidents- for example, other denials of care for
pre-existing injuries or instances of inadequate care for neck and back irjutiest would
suggest an informal municipalistom or practiceSee Perez v. Annu¢do. 18CV-147, 2019
WL 1227801, at *5 (S.D.N.Y. Mar. 15, 2019) (“The amended complaint does not allege any
other specific instances of excessive force at Green Haven or any other DOCiB&riacitloes
plaintiff specifically allege any other inmate in DOCCS custodfesed excessive force;”)

Triano v. Town of Harrison895 F. Supp. 2d 526, 532 (S.D.N.Y. 2012) (“Normally, a custom or
policy cannot be shown by pointing to a single instance of unconstitutional conduct by a mer
employee of the municipality.” (alteration and quotation marks omitt€aylon v. City of New
York No. 10€V-5148, 2012 WL 1068023, at *4 (E.D.N.Y. Mar. 29, 2012) (dismissingell
claim where the plaintit$ “allegation [was] unsupported by anything other than the facts of
what occurred in his particular casesge alsdacovangelo v. Corr. Med. Care, In624 F.

App'x 10, 14 (2d Cir. 2015) (affirming dismissal Bfonell claimwhere “the amended complaint

provides only one additional example of a similar incident”).



Therefore Plaintiff fails toallege the fifth element required to statielanell claim.
Accordingly, Plaintiff's claim against Correct Care, as well as Plaintiffisrcagainst Dr.
Feldman in his official capacity, must be dismiss8de McKenzie. City of Mount VerngriNo.
18-CV-603, 2018 WL 6831157, at *7 (S.D.N.Y. Dec. 2818) (dismissindgvionell claim where
the plaintiff did “not allege any facts suggesting a policy or custom that [gtejalleged”
constitutional deprivationb Borough Pawn, LLC v. City of New Yp@40 F. Supp. 2d 268, 300
(S.D.N.Y. 2009) (dismissinijlonell claim where the “plaintiffs fajed] to allege any facts
showing that there is a [c]ity policy- unspoken or otherwise that violates the Federal
Constitution”).

2. Deliberate Indifference

Plaintiff allegesthat Defendants were deliberately iffielient tohis healthwhile
incarcerated at Orange County JgbeeCompl 3) Because Plaintiff was a pretrial detainee at
the time of the allegations, hieliberateindifference claims are analyzed under the Due Process
Clause of the Fourteenth Amendme8ee Cuoco v. Moritsug@22 F.3d 99, 106 (2d Cir. 2000).
The Second Circuit recently held titliberateindifference claims under the Fourteenth
Amendment are analyzed somewhat differently than the same claims under the Eigh
Amendment, which applies to inmates who have been convicted and sent8aeddarnell v.
Pineiro, 849 F.3d 17, 35 (2d Cir. 2017). To be sune,dverarching framework remains the
same. Under both the Eighth and Fourteenth Amendments, to state a delibeitiszence
claim an inmate must plausibly allege (1) “that he suffered a sufficientbusezonstitutional
deprivation,” and (2)hat the defendant “acted with deliberate indifferendeeticiano v.
AndersonNo. 15€CV-4106, 2017 WL 1189747, at *8 (S.D.N.Y. Maf,2017)(citing Darnell,

849 F.3d at 29).



The first element “is evaluated the same wager both the Eighth Amendment and
Fourteenth Amendmerit Ackridge v. Aramark Corr. Food SeryBlo. 16CV-6301, 2018 WL
1626175, at *19 n.19 (S.D.N.Y. Mar. 30, 201&}ting Darnell, 849 F.3d at 30)This
requirement is “objective”: The inmate must show that the “the alleged depriviation
“sufficiently serious.” Spavone v. N.Y. State Dep’t of Corr. Servs9 F.3d 127, 138 (2d Cir.
2013) (citation and quotationarks omitted).In other words, the inmate must show that he was
“incarcerated under conditions posing a substantial risk of serious hBtemtlon v. CapraNo.
17-CV-65, 2017 WL 5624276, at *7 (S.D.N.Y. Nov. 20, 2017) (quotiayes v. N.Y.C. Depof
Corrs., 84 F.3d 614, 620 (2d Cir. 1996)).

The second element “applies differently to claims under the Eighth Amendmetie
Fourteenth Amendment.Howard v. BrownNo. 15CV-9930, 2018 WL 3611986, at *4
(S.D.N.Y. July 26, 2018) (citinarnell, 849 F.3d at 34-35)While the Eighth Amendment
“imposes a subjective standard” — that the prison official “know([] of and disregard|]
excessive risk to inmate health or safety'the Fourteenth Amendmemtpplicable here,
imposes an “objective standardd. (citing Darnell, 849 F.3d at 32). That is, thefficial need
only recklessly fail[] to act with reasonable care to mitigate the risk thabtithtion posed to
the pretrialdetaineesven though the defendant-official knew, or should have known, that the
condition posed an excessive risk to health or safeéty.(citing Darnell, 849 F.3d at 35).
However, “[d]espite the slightly lower standaepplicable to pretrial detaineesyhich is akin
to objective recklessness, an§$33 claim or a violation of due process requires proofnoéas
reagreater than mere negligenceMiller v. County of NassaWNo. 16€CV-5843, 2018 WL
1597401, at *3 (E.D.N.Y. Mar. 31, 2018) (ultimately qugtidarnell, 849 F.3d at 36 That is

because “liability for negligently inflicted harm is categorically belief tmeghold of



constitutional due processKingsley v. Hendricksqri35 S. Ct. 2466, 2472 (201f&)tation,
guotation marks, and emphasis tsed).

Defendantargue that the Complaint fails to allege facts sufficient to satisfy either
element requiretb state a deliberaiadifference claimunder the Fourteenth Amendmengeé
Defs.” Mem.5-8, 10-16.)

Even assumin@efendants’ denial of medical careRiaintiff's neck and baclkjuriesis
“sufficiently serious” to satisfyheobjective elemein Spavone719 F.3d at 13&laintiff fails to
allege facts plausiblguggestinghat eitheDr. Feldman or Correct Caseted withthe
“objective recklessnesséquired to satisfy the mentsilate elemeniiller, 2018 WL 1597401,
at *3. The Complainalleges thaPlaintiff “asked for [a] muscle rub, [a] more efficient mattress,
[a] back brace, and. .a cervical collar to help” relieve his paandthat Plaintiff's“request[s]
for relief” were “denied” by Dr. Feldmardéspite the visual effects of [his] injuries” antiat
the “outside medical recordghow.” (Compl. 3)The Complaint also alleges that
“overcrowdednesprevented [Plaintiff] from being in a safe medical settivghich Dr.

Feldman denied.”1d.) These threadbamdlegationsdo not plausibly suggesbjective
recklessnessPlaintiff does not alleggow many times he requestigesetreatments, whether he
continued to be denidtiese treatmentafter his conditionsllegedlyworsenedwhetherhe was
given othemedication otreatmenbr wasentirely denied medical cgrehat the‘outside
medical recordswould have indicatetb Defendantgbout his conditionyhether these records
were made known or available to Defendaatsindeed, what he means by his conclusory
allegation of “overcrowdedness.’'While Plaintiff did not receive his desired treatment , it

is well-sdtled that the ultimate decision of whether or not to administer a treatment or

medication is a medical judgment thatthout more does not amount to deliberate

10



indifference” Crouch v. SpauldingNo. 16€CV-1435, 2019 WL 1004539, at *4 (N.D.N.Y. Jan.
24, 2019)emphasis addeduotingWashington v. Westchester Coubsggt of Corr., No. 13-
CV-5322, 2014 WL 1778410, at *6 (S.D.N.Y. Apr. 25, 2014¥e alsddurham v. JonesNo.
17-CV-434, 2019 WL 1103284, at *5 (N.D.N.Y. Jan. 23, 200'Ghe fact thafthe plaintiff]
may feel that he did not get the level of medical attention he dessrivestifficient to establish
a claim? (citation omitted). The Complaint does not allegiat “more”took place herghe
facts as allegedo not plausibly suggest that Defendants “should have kntvat'Plaintiff's
“condition posed aexcessiveisk to [his] health.” Darnell, 849 F.3d at 3%emphasis added)
see also, e.gSanders v. City of New YoiKo. 16€CV-7426, 2018 WL 3117508, at *8
(S.D.N.Y. June 25, 2018) (holding deliberate indifference not established where “nong of the[
allegationgdemonstrates th@the defendants] ‘knew, or should have known’ that deprifting
plaintiff] of an orthopedic mattress makan’ excessive riskio his ‘health or safety. (quoting
Darnell, 849 F.3d at 35)Benjamin v. Pillaj No. 16€CV-1721, 2018 WL 704998, at ®D.
Conn. Feb. 5, 2018) (holding claim that the defendaefsided] to provide[the plaintiff] a cane
or a ba&k brace. . . amounts to nothing more than a disagreement about the appropriate
treatment, which is insufficient to support a claim of deliberate indiffefgnce

Indeed, the Complairgxplicitly alleges that it waBefendants“neglect” and
“incompetent decisionghatcaused hinto suffernerve damage, leg numbness, a limp, and
related injuries. (Compl. 3ee alsd’l.’s Mem. 11 &rguing thatDr. Feldman continued to
make incompetent decisions” and “was so grossly incompetent [that] he had nursesmnder hi
making decisions for inmate patient3”Yet, allegations of “mere negligenaéll not suffice” to
statea claim of deliberate indifferencédayesv. N.Y.C. Dep't of Corrs84 F.3d 614, 620 (2d

Cir. 1996);see alsdarnell, 849 F.3d at 36 (“[A]ny 8§ 1983 claim for a violation of due process

11



requires proof of anens reagreater than mere negligengeColvin v. UConn Corr. Managed
Health Care No. 19€CV-289, 2019 WL 1230361, at *2 (D. Conn. Mar. 15, 2019) (“Allegations
of mere negligence or medical malpractice do not rise to the level of deliberateramié and

are not cognizable under § 198&:iting Salahuddin v. Goord467 F.3d 263, 280-81 (2d Cir.
2006))) Davidson v. Scullyl55 F. Supp. 2d 77, 88 n.13 (S.D.N.Y. Aug. 22, 2001) (holding that
“poor medical judgment does not constitute deliberate indifferenéegordingly, Plaintiff's
Fourteenth Amendment deliberatelifference claim fas.

3. StateLaw Clains

Although Plaintiff's Complaint does not explicitlyledje any statéaw claim, the
Complaint may be read guggesstatelaw claims of negligence and medical malpracti(@ee
generallyCompl.). The Court need not, however, resalvthis timewhether Plaintiff
sufficiently allegesany statdaw claim. Because Plaintiff fails to state a § 1983 claim as to any
Defendant, the Court declines at this time to exercise supplemental jurisdictiangstate
law claims alleged See Matican v. City of New Yo&824 F.3d 151, 154-55 (2d Cir. 2008).

[ll. Conclusion

For the reasons stated aboefendantsMotion To Dismiss igranted Becausehis is
thefirst adjudication of Plaintiffs claims, dismissal is without prejudice. If Plaintiff wishes to
file anamended complainPlaintiff must do so within 30 days of the date of this Opinion.
Plaintiff should include within that amended complaiththanges to correct the deficiencies
identified in this Opinion that Plaintiff wishes the Court to considaintiff is advised that the
amended complaint will replace, not supplemthd,instant ComplaintThe amended complaint
must contairall of the claimsandfactual allegationshat Plaintiff wishes the Court to consider.

If Plaintiff fails to abide bythe 30eday deadline, his claims may be dismissed with prejudice.

12



The Clerk is respectfully directed to terminate the pending Motion, (see Dkt. No. 27), and
to mail a copy of this Opinion and Order to Plaintiff.
SO ORDERED.

Dated: March g, 2019
White Plains, New York /M

KENNETH M. KARAS
UNI{ED STATES DISTRICT JUDGE
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