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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

YOUNG MIN LEE,

Plaintiff,

st No. 17<v-9502(NSR)
-again OPINION & ORDER

NEW KANG SUH INC. and MYUNG SOOK CHOI

Defendant.

NELSON S. ROMAN, United States District Judge

Plaintiff Young Min Lee(“Plaintiff’) brings this action against DefendaNisw Kang
Suh Inc. and Myung Sook Ch(ogether, “Defendants’)(“Complaint,” ECF No. ). Plaintiff
assers claimsfor violations of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §&0deq,
and New York Labor Law/NYLL") . By Order dated February 15, 2019, the Court granted
Defendants’ motion to dismiss the Complaint and provided Plaintiff with leave todanes
claims. (ECF M. 23.) Plaintiff filed an Amended Complaint on March 18, 2019. (ECF No.
24.)

Presentlybefore the Court is Defendantsotion to dismisshe Amended Complaint
pursuant to Federal Rule of Civil ProcedBae 12(b)(6). (ECF No. 27.) For the following

reasons, Defendantsmotion isGRANTED in part and DENIED in part.
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BACKGROUND

Factual Background

The following facts are derived from the Amended Complaint or documents Plaiasiff
aware of before she initiated this saitd are assumed to be true for the purposes of this motion.

From 2001 through her termination on June 15, 2017, Plaintiff worked for Defendants as
a waitressn Yonkers, Nw York (Am. Compl. (ECF No. 24Y 11.) On June 16, 2017, Plaintiff
contacted Defendants and demanded $30,000.00 as severance paym&5.] Thereafter,
Defendants contacted Plaintiff and offered $17,000.00 as severance paychgribefendants
instructed Plaintiff to pick up her severance payment on June 27, 2017, at the residence of a
friend of Defendant Choi.ld.) When Plaintiff met with Defendants, they presented her with a
Confidential Settlement Agreement and General Release (the “Settlement Agigemevhich
Defendants agreed to pay Plaintiff $17,000.00 in return for her release of any claitif Pla
might have against Defendants, including FLSA clainhg. (26; seeDecl. of Sonali Setia in
Supp. of Mot. to Dismiss (“Setia Decl.”) (ECF No. 28) Ex. A.) Plaintiff was told shddvhave
to sign the Settlement Agreement prior to receiving her severance payment. (Api. £2m)
It was Plaintiff's understanding that she was being offered the severance pagceirse her
position had beeretminated, and she was never told that the severance payment was a payment
of unpaid wages owed to her by Defendantd.  28.)

Plaintiff signed the Settlement Agreement, stating that due to her recent termisiagion,
“had little choice but to sign éhnecessary documents to receive her severance compensation.”
(Id. 1 27.) The Settlement Agreement was written in Englikh.(29.) Plaintiff, who only

speaks and understands Korean, did not have an interpreter present when she signed the



SettlemenAgreement. If.) Plaintiff also did not have an attorney present when she signed the
Settlement Agreement and never consulted with an attorney about her FLSA iigiits. (

During her employment, Plaintiff worked approximately sixty and a half hounsqek.
(Id. 1 12.) Plaintiff was paid a flat daily rate of $55 from 2001 until 2015 and then $60 from
2015 until her termination.Id. 11 13-14.) Plaintiff was never provided with overtime
compensation or “spread of hours” compensation for shifts lasting longer than ten khuf§. (
15-16.) Defendants did not provide Plaintiff with a wage notice at the time of her hidng§. (
17.) In fact, Defendants knowingly and willfully deprived their other employees of overntiine a
spread of hours compensationd. {[{31-32) Plaintiff initiated this case on December 4, 2017
on her own behalf angh behalf of all others similarly situatedd.(f 1.)
. Procedural Background

By motion filed on August 6, 2018, Defendants moved to dismiss Plaintiff's original
Complaint, asserting that the parties had already resolved this dispute throughea privat
settlement agreement entered into before the initiafitmocase. (ECF No. 14.) On February
15, 2019, the Court granted Defendants’ motion, finding that the Settlement Agreement was
enforceable on its face atitatno facts had been alleged to impugn the validity of the
Settlement Agreement or to suggest that the Settlement Agreement was the resuticdchn
bargaining. (ECF No. 23.) The Court’s dismissal was without prejudice and withideave
replead. Id.) On March 18, 2019, in accordance with the Court’s directives, Plaintiff filed the

Amended Complaint. (ECF No. 24.) This motion ensued.



LEGAL STANDARD

To survive a Rule 12(b)(6) motion, a complaint must plead “enough facts to state a claim
to relief that is plausible on its facdBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). A
claim isfacially plausible when the factual content pleaded allows a court “to draw the
reasonable inference that the defendant is liable for the misconduct allégled.6ft v. Igbal
556 U.S. 662, 678 (2009). “While legal conclusions can provide the framework of a complaint,
they must be supported by factual allegatiorid.”at679. In considering a 12(b)(6) motion, a
court must take all material factual allegations as true and draw reasonalgledesein the non
moving party’s favor, but a court is “not bound to accept as true a legal conclusion couched as a
factual alle@tion.” Id. at 678 (quotingwombly 550 U.S. at 555) (internal quotation marks
omitted). A court also need not credit “mere conclusory statements” or “[t]hreadiu#tals of
the elements of a cause of actioll”

Further, a court is generally confinexdthe facts alleged in the complaint for the
purposes of considering a motion to dismiss pursuant to 12(l§¢8}jec Indus. v. Sum Holding
L.P., 949 F.2d 42, 47 (2d Cir. 1991). A court may, however, consider documents attached to the
complaint, stateents or documents incorporated into the complaint by reference, matters of
which judicial notice may be taken, public records, and documents that the plaintiff either
possessed or knew abostich as th&ettlemenAgreementand relied upon, in bringindné

suit. See Kleinman v. Elan Cor06 F.3d 145, 152 (2d Cir. 2013).



DISCUSSION

Defendants move to dismiss PlaintifRsnended Complaintaverring that the Settlement
Agreement executed by the parties is valid and enforceable as it was knowingly andilsolunta
entered into, and was not the product of duress, fraud, or undue influence. (Defs.” Mem. in
Support of Mot. to Dismiss (“Defs. Mot.”) (ECF No. 30) FJaintiff opposes dismissal,
maintaining that the Settlement Agreement was fraudulenthcedland should therefore be set
aside and rendered invalid as a matter of law. (Pl.’s Mem. in Opp. to Defs.” MotlO@Pr’)
(ECF No. 28) 4.)

Releases are contracts under New York law, and releases are enforceable when the
language of the release isale@nd unambiguoud/eiss, Peck & Greer, L.L.C. v. Robinson
No. 03-CV-209(RWS), 2003 WL 1396436, at *4 (S.D.N.Y. Mar. 19, 20@)oth v. 3669
Delaware, Inc, 92 N.Y.2d 934, 935 (1998)-urthermore, releases are enforceable wtheng
have been entered knowingly and voluntarily, and not as the result of fraud, duress, or undue
influence. SeeHummelv. AstraZeneca.P, 575 F. Supp. 2d 568, 570 (S.D.N.Y. 2008)
(citing Skluthv. UnitedMerch & Mfr., Inc., 559 N.Y.S.2d 280, 282 (N.Y. App. Div. 1990))o
set aside a release, a party must demonstrate that the release does not applyrodahessiss
or that there is an equitable basis to vitiate its effett.

Settlementagreementand releasesntered into under Federal Rule of Civil Procedure
41' in FLSA cases require approval from a district court or the Department of loatadet
effect. Cheeks v. FreepoRancake House, Inc796 F.3d 199, 206 (2d Cir. 2015)This extra

protection is warranteblecause the FLSA was intended remedy the evil of overwork by

L Rule 41 applies to dismissal of actions pending before a court. Fed R. Civ. B1Rule

2 Cheekss “confined to the Rule 41 contextBarnhill v. Fred Stark EstatdNo. 15CV-3360(BMC), 2015
WL 5680145, at *1 (E.D.N.YSept. 242015) seeGaughan v. Rubenstgif61 F.Supp.3d 390, 400 (S.D.N.Y.
2017)



ensuring workers were adequately compensated for long hours, as well as by applying financial
pressure on employers to reduce overtind.”(internal quoation marks omittedjquoting

Chao v. Gotham Registry, In&14 F.3d 280, 285 (2d Cir. 2008)). The purpose of the FLSA

“was to secure for the lowest paid segment of the nation’s workers a snbsistage.”ld. at

202 (quotingD.A. Schulte, Inc. v. Gang328 U.S. 108, 116 (1946)).

The Second Circuit has not yet ruled on whether settlement agresefoeRLSArelated
claimsentered intgrior to litigation require district court or Department of Labor approval.
However, several district courts in this Circuit have addressed the issGaugdan v.
Rubensteinthe parties executed a settlement agreement in which the plaintiff agreed te releas
any and all claims, including those related to employment, against the defendant. 261 F. Supp.
3d 390, 397 (S.D.N.Y. 2017). The plaintiff later brought a complaint raising FLSA3dhd
claims against the defendant for the samealgoincovered in the agreemend. After
considering the circumstances surrounding thdipgation settlement, the court upheld the
settlement greement because there was “no reason to view that agreement as the product of one
sided bargaining.d. at 402. In coming to this conclusion, the courtGaughanemphasized
that (1) the plaintiff was represented by counsel in reaching the settlegnestnent, (2) the
plaintiff received significant compensation, (3) the plaintiff was made agfdrer FLSA rights,
as shown in her preettlement demand letters, and (4) the settlement was reached after months
of negotiation.Id.

Similarly, in Gorczyca vNVR, Inc, decided two days aft&aughan the court upheld a
release of the plaintiff's FLSA claims because at the time the plaintiff sitpee@lease, “he did
notoccupy a position of unequal bargaining power relative to [the defendant.]” N&V13-

6315L, 2017 WL 11435971, at *2 (W.D.N.Y. July 13, 2017). Rather, the plaintiff was “fully



aware of the factual and legal grounds” for his FLSA claims and informed the def¢hdt he
was represented by counsel at the time of negotiationsSee alsdvatamoro v. KhomayiNo.
16-cv-9004 (KBF), 2017 WL 6542954, at *2-3 (S.D.N.Y. Dec. 19, 2017) (upholding pre-
litigation release of FLSA claims where the plaintiff was represented byeband there was
no reason to view the agreement aspitoeluct of one-sided bargaining).

Most recently, infTortomas v. Pall Corporatigrthe court found that it lacked information
at the motion to dismiss stage sufficient to determine whether the plaintifigigation release
of his FLSA claimsvas enforeable. No. 18CV-5098 (JMA)(SIL), 2020 WL 2933669, at *4
(E.D.N.Y. May 31, 2020). The court observed that the plaintiff was a ‘teefipensated
employee,” represented by “able counsel,” had ample time to consider the defendantandf
received substantial consideration in exchange for her rel&hs®*4-5. However, the parties
had presented no evidence as to whetliema fidedispute over the defendant’s liability under
the FLSA, i.e., the plaintiff's entitlement to overtime pay, existed whemelease was entered
into. 1d. at*5. Accordingly, the court denied the defendant’s motion to dismiss the plaintiff’s
FLSA claims, noting the possibility that the defendant could reassert the samerdrgitime
respect to the release at summary judgrientould producdurtherevidence of dgona fide
dispute. Id.

Based on the analysis @aughanandrelated cases in this Circuit, amdconsideration
of the employee-friendly purpose of the FLSA, as stated in its prior Order, thisfiddathat
settlement agreements for FLS@lated claims entered into prior to litigation should be analyzed
on a caséy-case basis.

The Court notes that settlement agreements for Nilated claims entered into prior to

litigation do not enjoy the FLSA’s expressed prohibition of waiver and unsupervisennssits



and are generally enforceabl8ee Tortoma2020 WL 2933669, at *3-4fummel v.
AstraZeneca LP575 F. Supp. 2d 568, 570 (S.D.N.Y. 2008)nel v. JP Morgan Chasio. 05
CV 9750(GBD), 2007 WL 809689, at *4-5 (S.D.N.Y. March 19, 2003uch agreements may
be overcome only if a plaintiff can demonstrate that they do not apply to her NYLL claims or
that there is an equitable basis to vitiate their eff€ete Tortoma2020 WL 2933669, at *3-4.

Here,no party claims that the release contained in the Settlement Agreement is
ambiguous or does not apply to Plaintiff's claims in this litigation. Rather, the Seitleme
Agreement unambiguously and explicitBleases Plaintiff's FLSA and NYLL clainaising
from wage and hour violationsSéeSetia Decl. Ex. A.)The only issues for the Court to address
at this juncture are (1) Plaintiffisovelclaim that the Settlement Agreement was obtained by
fraud, and (2) if the Settlement Agreement was validly entered into, whethaifPdaielease of
her FLSA claims should nonetheless be set aside in light of the unfair cirogesstaurrounding
the Settlement Agreement.

a. Fraudulent Inducement

The Court turns first to Plaintiff's claim of fraudulent inducemddhder New York law,
“to state a claim for fraud a plaintiff must demonstrate: (1) a misrepresentationssian of
material fact; (2) which the defendant knew to be false; (3) which the defenddatwith the
intention of inducing reliance; (4) upon which the plaintiff reasonably relied; and (Bhwhi
caused injury to the plaintiff. Wynn v. AC Rocheste273 F.3d 153, 156 (2d Cir. 2001)
(citing Lama Holding Co. v. Smith Barney In88 N.Y.2d 413, 421 (1996)). Fraudulent
inducement to enter into a contract, where “a pronmsssutcessful attempts to induce a
promisee to enter into a contractual relationship despite the fact that thegrbarbored an

undisclosed intention not to perform,” is one type of fraud recognized by New York



courts. Neckles Builders, Inc. v. Turned86 N.Y.S.2d 494, 497 (App. Div. 2014)he claim of
fraud, however, must be “collateral to the cant.” Merrill Lynch & Co. Inc. v. Allegheny
Energy, Inc. 500 F.3d 171, 184 (2d Cir. 20Q(¢)tation omitted).

Importantly, while the rules of federal pleading typically require a “short and plai
statement,’seeFed. R. Civ. P. 8, fraud claims have heightened pleading requirenSaSed.

R. Civ. P. 9(b) (requiring parties to “statéhvparticularity the circumstances constituting fraud
or mistake.”). To meet Rule 9(b)’s pleading standard, a plaintiff must “(1) specify the stateme
that the plaintiff contends were fraudulent, (2) identify the speaker, (3wgtate and when the
statements were made, and (4) explain why the statements were frauddembtachy. Chang
355 F.3d 164, 170 (2d Cir. 2004)JA] plaintiff need not plead dates, times, and places with
absolute precision, so long as the complaint gives fair and reasonable notice tonde fefnithe
claim and the grounds upon which it is basedihnie RoseLLC v. Yu, 169 F. Supp. 3d 504,

516 (S.D.N.Y. 2016) (quotinBanav. Islam, 305 F.R.D. 53, 58 (S.D.N.Y. 2015))Allegations
that are conclusory or unsupported hgttial assertions are insufficientTSICommc'ngnc. v.
Shaar Fund, Ltd.493 F.3d 87, 99 (2d Cir. 2007).

Here, Plaintiff fails to plead the alleged fraud with the particularity reduyy Rule 9(b)
in the Amended Complaint. Plaintiff allegesly that she “was told that she would have to sign
the Settlement Agreement prior to receiving her severance payment” angjhall times, it
was Plaintiff's understanding that the severance payment was offered bleeapesition was
terminated.” (Am. Compl. §1 27-28.) These allegations fail to identify who made these
statementsand when and where they were ma8eeMills v. Polar Molecular Corp,. 12 F.3d
1170, 1175 (2d Cir. 1993) (“Rule 9(b) is not satisfied where the complaint vaguelytatiribe

alleged fraudulent statements to ‘defendantsOptimaMediaGrp. Ltd. v. Bloomberg..P., 383



F. Supp. 3d 135, 144 (S.D.N.Y. 2019) (“[Plaintiff's] failure to specify the speakers is problematic
in itself.... Taken in conjunction with the failure to specify the location, method of
communication, and precisiene frame, [Plaintiff's] claim cannot satisfy Rule 9(b)With

respect to the second allegation, it is not even clear on what basis Plaintiff unddratesbe t

was being paid only for heetmination.

Even if Plaintiff had met Rule 9(b)’s pleading requirements, as she astengu in her
opposition to the instant motidther fraudulent inducement theory would still fail. Assuming,
without deciding, that the statements identified by Plaintiff constitute material misefaisns
knowingly made by Defendants, Plaintiff cannot establish that she reasonably relied on them
Indeed, federal courts in this district as well as New York state courtddawe that where “the
alleged misrepresentations conflict with the terms of the [agreement], thdse narreasonable
reliance as a matter of lawPasselaigue. GettylmageqUS),Inc., No. 16€CV-1362 (VSB),

2018 WL 1156011, at *4 (S.D.N.Y. Mar. 1, 2018) (internal quotation mawkted);see
alsoJacksorv. Broad.Music,Inc., No. 06€CV-2283, 2007 WL 2914516, at *1 (2d Cir. Oct. 5,
2007) (summ. order) (affirming the district court’s determination that a pfdicdi@ild not
reasonably have relied on [an] alleged ... misrepresentation” where it coetldithe clear
language of the agreement at issu&/gshington Capita¥/entures].LC v. Dynamicsoft|nc.,
373 F. Supp. 2d 360, 366 (S.D.N.Y. 2005) (rejecting a fraudulent inducefaentwhere the

alleged misrepresentations “weykainly contradicted by the meaning of the written document

3 Plaintiff adds multiple new factual details to her claims in her opposition. She tat Defendant Choi
“made two materially false statements to Plaintiff concerning the Settlememtgignt] to induce her to sign the
document. Specifically, Choi knowingly misrepresented that the Settlememigiignt] pertained only to
Plaintiff's termination,” and “explicitly told Plaintiff that she will not be able to reed¢he severance payméhshe
did not sign the Settlement [Agreement.” (Pl. Opp.Bhese allegations are improperly brought in an opposition
brief, as “it is axiomatic that [a] Complaint cannot be amended by the briefsasitipp to a motion to dismiss.”
Jordan v. Chase Manhattan Bar&kl F. Supp. 3d 491, 500 (S.D.N.Y. 2015).

10



that the claimant failed to readMorbyv. Di SienaAssocsLPA, 737 N.Y.S.2d 678, 680 (App.

Div. 2002) (“Having failed to read the release before signing it, plaintiff simply castaiilish

the essentiaélementof justifiable reliance ... [T]he allegedly fraudulent misrepresentation ...
could have been readily discovered upon the reading of the document, and plaintiff cannot now
avoid his obligations under a release he did not read merely by asserting that he ‘ithauaght’
something else.(internal citations omittegl)

Here, the Settlement Agreement clearly states that the severance payment offered to
Plaintiff serves as consideration for Plaintiff's release of Defendamtsliability from any
wagerelated claims. SeeSetia Decl. Ex. A.)The Court understands Plaintiff's contention is
that she was unable to read the Settlement Agreement because she does not speakaodunder
English. Howeverthis bare assertion, even coupled witbfendants’ alleged misrepresentation
with respect to the purpose of the severance payment, does not psediniesnt basis for
voiding the Settlement Agreement on the basis of fr&eklozowsky v. Planet Automall, Inc.

No. 07-CV-3684 (RLM), 2009 WL 1910726, at *5 (E.D.N.Y. June 29, 2009) (even accepting as
true plaintiff's lack of fluency in English and defendant’s having made a misrepaéea,

plaintiff's own negligence in failing to review or have read and explained to hinircerta
agreenents prior to signing would preclude any relief based on fraudulent inducement);
Continental Airlines, Inc. v. Lelaki®43 F. Supp. 300, 307 (S.D.N.Y. 1996) (“[D]efendant’

alleged inability tospeakEnglish does not obliterate the overarching requiremient

a fraudulent inducement defense that his reliance on [plaintiff's] repatisestbe justified and
reasonable.”) (citation omittedgee alsaMaines Paper & Goo&erv.Inc.v. Adel 681 N.Y.S.2d

390, 391 (App. Div. 1998) (finding that an individual could not have justifiably relied on oral

misrepresentations where he failed to read, or have someone else read and explieethent

11



that was otherwise unambiguous and cldadykin’ Donuts ofAm.,Inc. v. Liberatae, 526
N.Y.S.2d 141,143 (App. Div. 198&It has been uniformly held that if the facts represented are
not matters peculiarly within the represergd&mowledge, and the other party has the means
available to him of knowing by the exercise of ordinatgligence the truth or real quality of
the subject of the representation, he must make use of those means or he will not be heard to
complain that he wasducedto enter into the transaction byisrepresentations.”).

Accordingly, the Court finds that, dar the facts presentetie Settlement Agreement is
a valid contract under New York law, and Plaintiff's release of her claims timel&YLL is
enforceable. Plaintiff's state NYLL claims are dismissed.

b. FLSA Waiver

However, the Court is unable to detemmiwhether Plaintiff's release of her FLSA claims
is enforceable.

As other courts in this Circuit have demonstrated, whether there is a suffigentda
justify enforcement of a pritigation FLSA release is determined on a ebge&ase basis. In
performing this analysis, courts emphasize such factors as whether the employgahad le
representation, wheth#ére employeavas fully apprised of her rights under the FLS/ether
the release agreement resolvdmbaa fidedispute as to the employee’s entitlement to wages
under the FLSA, whethéhe employeengaged in negotiations with her employer, whetiher
employee had time to consider her options,&@hdtherthe employeeeceived a substantial
monetary benefit in exange for the release of her claingee Gaughar261 F. Supp. 3d at
402;Gorczyca 2017 WL 11435971, at *Zortomas 2020 WL 2933669, at *4-5Each of these
factors is focused on one overarching question: was the release the result cdirayairy

process?

12



Here, the Court is not satisfied that this question can be answered in thetafirma
Plaintiff alleges in the Amended Complaint that she entered into the Settlement Agreemen
days after she was terminated from a waitressing job she held for deeade.(Am. Compl.q
11, 25.) She was not represented by counsel and indicates that she was entirely unaware of he
rights under the FLSA when she signed the Settlement Agreentérfff 2830.) In fact,

Plaintiff states thashe was not tolthe payment she was being offered in exchange for her
signing the Settlement Agreement was relatashfmaid wages. Iq. 1 28.) Thereis no

indication that a claim that Plaintiff was owed wages ever arose in the pdid@ssions
surrounding the SettlemeAgreement Rather, Plaintiff understood the payment to be a
severance payment made due to her recent termindttbh.Plaintiff signed the Settlement
Agreement because she believed it to be a prerequisite to receiving the severance payment,
which she needed due to her redenmination (Id. 11 2728.)

More troublingly, Plaintiff apparently executed the Settlement Agreement witheut e
having read and understood it. Plaintiff does not speak English, the language in which the
SettlemenAgreement was written, and did not have the benefit of a translator at the time she
signed. Id. 1 29.)

In light of the foregoing, the Court is deeply concertied the Settlement Agreement
was the product of exploitation and one-sided bargaining, in contravention of the policies
animating the FLSA— “namely, neutralizing the employer-employee discrepancy in bargaining
power and preventing the ignorant waivers of FLSA righ@dughan 261 F. Supp. 3d at 401;
see Lynn’s Food Stores, Inc. v. United States By & Through U.S. Dep’t of Labor, Employment
Standards Admin., Wage & Hour Di%.79 F.2d 1350 (11th Cir. 1982) (settlement agreement

releasing FLSA claims set aside whenger alia, the employees had no idea they were owed

13



wages pursuant to the FLSA, employees never retained an attorney, and some of the €mployee
who signed the agreement could not speak English). Accordingly, Plaintiff's FLSAsclaim
survive at this stage of the proceedings.

The Court notes that, to the extent Defendants may be able to produce evidence that
would rebut Plaintiff's characterization of the circumstances surrounding tienSait
Agreement and justify enforcement of Plaintiff's FLSA release, they aredmegdise the issue

on a motion for summary judgment.

CONCLUSION
For the foregoing reasons, Defendamtsition to dismiss is GRANTEID part and
DENIED in part Plaintiff's claims arising from alleged violations of the New York Labor Law
are dismissed. Plaintiff's federal claims arising from alleged violations of theatsor
Standards Act survive. Defendants shall serve an answer to the Amended Cdmplaiaber
16, 2020. The parties are then directed to confer and submit the attached proposed case
management plan and scheduling order by November 20, 2020. The Clerk of the Court is

respectfully directed to terminate the motion at ECF2Vo.

Dated: Septembefl, 2020 SO ORDERED:
White Plains, New York

NELSON S. ROMAN
United States District Judge

14



UNITED STATES DISTRICT COURT Rev. May 2014
SOUTHERN DISTRICT OF NEW YORK

X
CIVIL CASE DISCOVERY PLAN
Plaintiff(s), AND SCHEDULING ORDER
- against -
Defendant(s). Cv (NSR)
X

This Civil Case Discovery Plan and Scheduling Order is adopted, after consultation with
counsel, pursuant to Fed. R. Civ. P. 16 and 26(f):

1.

All parties [consent] [do not consent] to conducting all further proceedings before
a Magistrate Judge, including motions and trial, pursuant to 28 U.S.C. § 636(c).
The parties are free to withhold consent without adverse substantive consequences.
(If all parties consent, the remaining paragraphs of this form need not be
completed.)

This case [is] [is not] to be tried to a jury.

Joinder of additional parties must be accomplished by

Amended pleadings may be filed until . Any party
seeking to amend its pleadings after that date must seek leave of court via motion.

Interrogatories shall be served no later than , and responses
thereto shall be served within thirty (30) days thereafter. The provisions of Local
Civil Rule 33.3 [shall] [shall not] apply to this case.

First request for production of documents, if any, shall be served no later than

Non-expert depositions shall be completed by

a. Unless counsel agree otherwise or the Court so orders, depositions shall not
be held until all parties have responded to any first requests for production
of documents.

b. Depositions shall proceed concurrently.

c. Whenever possible, unless counsel agree otherwise or the Court so orders,



non-party depositions shall follow party depositions.

8. Any further interrogatories, including expert interrogatories, shall be served no
later than

9. Requests to Admit, if any, shall be served no later than

10. Expert reports shall be served no later than

11. Rebuttal expert reports shall be served no later than

12. Expert depositions shall be completed by

13. Additional provisions agreed upon by counsel are attached hereto and made a part
hereof.

14. ALL DISCOVERY SHALL BE COMPLETED BY

15.  Any motions shall be filed in accordance with the Court’s Individual Practices.

16. This Civil Case Discovery Plan and Scheduling Order may not be changed without
leave of Court (or the assigned Magistrate Judge acting under a specific order of
reference).

17.  The Magistrate Judge assigned to this case is the Hon.

18.  If, after entry of this Order, the parties consent to trial before a Magistrate Judge,
the Magistrate Judge will schedule a date certain for trial and will, if necessary,
amend this Order consistent therewith.

19.  The next case management conference is scheduled for ,
at . (The Court will set this date at the initial conference.)

SO ORDERED.

Dated: White Plains, New York

Nelson S. Romén, U.S. District Judge



