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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JEREMY L. TUTORA
Plaintiff,
No. 17CV-9517(KMK)
v OPINION & ORDER
SGT. GESSNER #13&t al,
Defendants.

Appearances

Jeremy L. Tutora
Endwell, NY
Pro Se Plaintiff
Kellie E. Lagitch, Esq.
Office of the Orange County Attorney
Goshen, NY
Counsel for Defendants
KENNETH M. KARAS, United States Districtudge:
JeremyL. Tutora (Plaintiff’) brings this pro se &ion, pursuant to 42 U.S.C. § 1983,
againstnumerougrison officials at the Orange County Jail (collectively, “Defendants”),

alleging thaDefendant$iarassed hinm violation of hisFirst Amendmentightswhile

incarcerated at the jailSeeAm. Compl. (Dkt. No. 9.)* Before the Couris Defendants’

! Defendants are: Sgt. Gessner #138 (“Gessnggh); Kiszka #134 (“Kiszka”)Sgt. Platt
#499 (“Platt”); Sgt. Hernandez #131 (“Hernandez”); Sgt. DeGennaro #110 (“De@8nisat.
Maiorino (“Maiorino”); Sgt. Kahmar (“Kahmar”); Sgt. Conroy #117 (“Sgt. CorijpZorrection
Officer (*C.0.”) Conroy #174 (“C.O. Conroy”); C.0. Wixon #409 (“Wixon”); C.O. Smith #511
(“Smith”); C.O. Manuel (“Manuel”); C.O. Czubak #307 (“Czubak”); C.O. Muller #376
(“Muller”); and C.O. Colon #196 (“Colon”). The Court uses the corrected spellings of
Defendants’ names as provided by Defendants.

The Court notes that Hernandez has not been served and duasrs#l appeared on his
belalf. It appears that Hernandez was not included on the Court’s March 12, 2018 Order
directing service through the U.S. Marshals Service. (Dkt. No. 12.) The Courtuesass
revised Order directing service on Hernandez. (Dkt. No. 46.) The Court lacks personal
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Motion To Dismiss (Not. of Mot. (Dkt. No. 35).) For the following reasons, the Motfon

granted.

|. Background

A. Factual Background

The following facts are drawn from PlaintgfAmended Complairand are taken as true
for the purpose of resolving the instant Motion.

Onor about August 23, 2017, while incarcerated at Orange County Jail, Plaintiff
approached Defendant Manuel abfilirig a grievance regardinigsufficient food on his tray
andbeingunable to consistently take his medicationsm(Compl. 1.¥ In responseManuel
“became vulgar and shouted threats” at Plaiatibut higgrievance requesild.) Plaintiff filed
a grievance against Manuel; it alleges that Manuel yelled, “I can take carékguysu, ask
about me;” causingPlaintiff to “fear for [his] safety.”(Id. at8.) The grievance was denied as
“unfounded.” (1d.)

Plaintiff thereafter spoke with Defendant Hernandg@d. at 1.) Hernandez also “became
vulgar and threatened” Plaintiff about “’knowing his status’ i jdil.” (Id.) Hernandez
eventually “gave [Plaintiff] two grievance[] [forms] . and told [Plaintiff] [that he] could not
write him up or else.” I¢l.) Plaintiff filed a grievance against Hernandez; it allepeas

Hernandez was “very rude, disresipak; impatient, forceful, and . .intimidat[ing],” causing

jurisdiction as to Hernandez and, in any event, concludes that Plaintitiofailate a claim
against Hernandez.

Finally, the Court notes that, although service was effected as to C.O. Mbtoisig"),
who was named as a Defendant in Pldistihitial Complaint, Morris was not named as a
Defendant in the operative Amended Complaint, nor were any substantive allegattens m
against him. Accordingly, all claims against Morris are dismissed.

2 Plaintiff's filings do not use consistent page numbering. For ease of refeifemce
Court cites to th&CFgenerateghagenumbers stamped at the top of each page.



Plaintiff to “fear for [his] safety.” Id. at 11.) The grievance was deniedd.(at 12.)

Following the incidents with Manuel and Hernandeajntiff “continued to be harassed
in different forns.” (Id. at 1) While in the “mental health dorm,’hathree occasion®efendant
Sgt. Conroy did “not pop [Plaintiff's] cell for chow run.Id( at 2.) Plaintiff thereafter equested
a grievance form from Dehdant McCord, but was deniedd.] McCord “yell[ed] racist
comments” at Plaintiff “for wanting to exercise [his] [First] Amendment tiginicluding telling
Plaintiff, “Get into the shower and shut up you monkey, next you will be screaming [I’'m]
violating your civil rights!” (1d.) Defendant Wixoralso“made threatening racist comments to
[Plaintiff],” including stating, “‘| have a 16 inch rope with your name orl ias a slave owner

for Halloween.” (d.) Wixon additionallynockedPlaintiff's injuries by doingfake limps,
fake vomit noises, [and] stiff neck jokes.ld{ Sgt. Conroy, McCord, and Wixon “pUsil]
[Plaintiff] around not to write grievances.Id() Plaintiff does not indicate whether he filed a
grievanceagainst hen Plaintiff did, however, writenultiple lettesto the New York State
Commission of Correction complaining aboutitherassment.|d.; see alsad. at 13-14
(letters))

In September and October 2017, Defendant Smith “would bang on [Plaintiff's] cell

door,” refuse to “sign [his] law library slips,” “mock [his] injuries,” do sdwas of Plaintiff's
cell, “yell in [Plaintiff's] speaker,” and “deny [him] supplies.Td(at 2) Further, Smith “would
threaten [Plaintiff] about grievances saying his dad was a sergelhj."Stithat least once
“den[ied] [Plaintiff] access to [the] grievance prograifidl’), as did Sgt. Conroglatt,and
Gessner(id. at 3). However, Plainff attaches grievanseagainst Smith, Sgt. Conrdgessner,

and Maiorino (but not Platt), alleging that he waited more than eight hfiargequesting a

grievance form before it was given to him, in violation gdikhandbook, and that lweas“put



through extreme stress to get grievantds$d. at 15-17.) The grievances wedenied as
unfounded. 1¢.)

On September 28, 2017, Defendant Cologne moPBkaidtiff about his neck injury. Id.
at 3.) Plaintiff wrote a grievancgainst Cologng(id. at 20, which was deniedjd. at 21-22).
That Plaintiff wrote a grievanaan the issue caus@&kfendant Kiszka to become “outrageid
to “yell[]” and “scream[]” at Plaintiff. (Id. at 3) Kiszka has alstintimidate[d]” Plaintiff by
telling him that “nothing will help [Plaintiff] get them to leave [him] aloneld.) Plaintiff
alleges that he did not file a grievance againstkas({d.), yet,attaches a letter with an
unknown addressee complaining about Kiszih at 23).

In November 2017, Hernandez, DeGennaro, Maiorino, and Kahmar “block[ed]”
Plaintiff's “access to [the] grievance program with threats, evasivenessiracickdowledge of
[his] issues.” Id. at 3.) However, Plaintiff attachasgrievance against themhich was denied.
(Id. at 24-29.)

Defendant Mulleron three occasion®pen[ed] [Plaintiff’'s] mail outside othis
presencein “direct retaliation for previous grievanceslt.(at3—4.) Plaintiff filed lettersof
complaint toa captain at the jailral totheNew York State Department of Corrections and
Community Supervisigralleging thamail was “missing tape and open” and therefore
“tampered’with by Muller. (Id. at 36-31.)

Defendant Czubatould “mock injuries, be a [deterrent], distract people, give out wrong
info or outdated [info] and [would] use his position and seniority to hold [him] back and not
allow[] [him] access to Westlaw.”Id. at 4.) After Plaintiff wrote a letter to Govern@uomo,
Czubak limited Plaintiff's law library access to once a week instead oftihmes a week

thereby “not allowing [Plaintiff] adequate time to research [his] cadd.} Plaintiff did not



suffer any “direct injury,” but he suffered “psychologjitharm. (d.) Plaintiff filed a grievance
against Czubak, which was denied, &t 42-45), as well asletter of complaint to Czubak
himself, {d. at 46).

B. Procedural Background

Plaintiff filed his initial Complaint orDecemberl, 2017. (Dkt. No. 2.) On January 3,
2018, the Court issued an Order directing Plaintiff to amend his complaint to furthiehideta
claims (Dkt. No. 8.) On February 14, 2018, Plaintiff filed the instant Amended Complaint.
(Dkt. No. 9.) On July 20, 2018, Defendantsd ther Motion To Dismiss and accompanying
papers. (Not. of Mot.; Decl. d¢fellie E. Lagitch, Esqgin Supp. of Mot. (Dkt. No. 36 Mem. of
Law in Supp. of Mot. (Defs.” Mem.”) (Dkt. No. 33.) OnAugust23, 2018, Plaintiff filed his
response in opposition tbeMotion. (Pl.’s Resp. to Mot. (“Pl.’s Mem.”) (Dkt. No. 39 On
August 31, 2018Defendants filed a reply.Decl. of Kellie E. Lagitch, Esg. in Further Supp. of
Mot. (“Defs.” Reply”) (Dkt. No. 42).)

[l. Discussion

Defendantsnove to dismiss the Complaint pursuant to Federal Rule of Civil Procedure
12(b)(6). Defendants argue thRaintiff fails to statea Monell claim, fails to state a claim
regarding s access to the courts or access to the grievance program, and fails to state a Fir
Amendment retaliation claim(Defs.’ Mem.5-17)® The Court addresses easbueseparately

A. Standard of Review

The Supreme Court has held that, althoagiomplaint “does not need detailed factual

allegations” to survive a motion to dismiss, “a plairdifibligation to provide the grounds of his

3 Defendants also argue that Plaintiff's claim for compensatory damageseid bgthe
Prison Litigation Reform Act. YeeDefs.” Mem. 17.) The Court need not address this argument.



entitlement to relief requires more than labels and conclusions, and a forreaittion of the
elements of a cause of action will not dd&&l Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)
(citations, alterationsand quotation marks omitted). Indeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat. {quotation markand alteratioromitted).
Rather, a complairg “[flactual allegations must be enough to raise a right to relief above the
speculative level." Twombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any set of facts consistent vatlegfagions in the
complaint,”id. at 563, and a plaintiff needede “only enough facts to state a claim to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivable to plausible, the[] complaint must be dismisgkdsee also Igbal556
U.S. at 679 (“Determining whether a complaint states a plausible claim forwélief . be a
contextspecific task that requires the reviewing court to draw on its judiciarexe and
common sense. But where the well-pleaded facts do not permit the court to inféhamoitee
mere possibility of misconduct, the complaint has alleged — but it has not ‘show([iiiat-the
pleader is entitled to reliéf,(citation omitted) (second alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 6/8-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff armed with nothing more than conclusions.”).

In considering a motion to dismiss, the Court “must accept as true all of thd factua
allegations contained in the complainEtickson v. Parduss51 U.S. 89, 94 (2007) (per

curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressthe sufficiency



of a complaint we accept as true all factual allegations”.(quotation marks omitted)).
Further, “[flor the purpose of resolving [a] motion to dismiss, the Coudraw][s] all
reasonable inferences in favor of the plaintifbaniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014) (citirigoch v. Christies Intl PLC, 699 F.3d 141, 145 (2d Cir.
2012)). Where, as here, a plaintiff proceeds pro se, the “complaint[] must be colistnadig
and interpreedto raise the strongest arguments that [it] suggestfgyKes v. Bank of AnT.23
F.3d 399, 403 (2d Cir. 2013) (per curiam) (quotation marks omitted). However, “the liberal
treatment afforded to pro se litigants does not exempt a pro se party frgrhacwe with
relevant rules of procedural and substantive laBegll v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (quotation marks omittedie also Caidor v. Onondaga Couri¢7 F.3d 601,
605 (2d Cir. 2008) (“[P]ro se litigants generally are required to inform themselgasling
procedural rules and to comply with them.” (italics and quotation marks omitted)).
Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must cortBne i
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,¥.99 F.3d 99, 107 (2d Cir. 1999) (quotation
marks and citatioemitted). When a plaintiff proceeds pro se, however, the Court may consider
“materials outside the complaint to the extent that they are consistent with théailegathe
complaint,”Alsaifullah v. Furco No. 12€V-2907, 2013 WL 3972514, at *4 n.8.D.N.Y. Aug.
2, 2013) (quotation marks omitted), including, as relevant hdoeuments that a pro se litigant
attachego his opposition papers&gu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6

(E.D.N.Y.Dec. 15, 2010) (italics omitted).



B. Andysis

1. Monell Liability

Plaintiff does not indicate whether he slefendantsn their individual or official
capacities.(See generalbAm. Compl) In such instances, courts often construe such claims as
brought in both capacitiesSeeJackson vRamirez No. 15CV-617, 2016 WL 796854, at *5
(S.D.N.Y. Feb. 22, 2016aff'd, 691 F. App’x 45 (2d Cir. 2017)'A claim asserted against a
[defendant] in his official capacity. . is in effect a claim against the governmental entity itself
... for ‘official-capacity suits generally represent only another way of pleadingian against
an entity of which an officer is an agéhtLore v. City of Syracus&70 F.3d 127, 164 (2d Cir.
2012) (quotingMonell v. Dept of Soc. Servs436 U.S. 658, 690 n.55 (1978)). “Congress did
not intend municipalities to be held liable [under § 1983] unless action pursuant to official
municipal policy of some nature caused a constitutional tdfohell, 436 U.Sat691. Thus,

“to prevail on a claim againstraunicipality under [§] 1983 based on acts of a public official, a
plaintiff is required to prove: (1) actions taken under color of law; (2) deprivation of a
constitutional or statutory right; (3) causation; (4) damages; and (5) tbé#iaal policy of the
municipality caused the constitutional injuryRoe v. City of Waterbuyp42 F.3d 31, 36 (2d

Cir. 2008)(citing Monell, 436 U.S. at 690-91). In other words, a municipality may not be held
liable under § 1983 “by application of the doctrine of respondeat supeRembaur v. City of
Cincinnati 475 U.S. 469, 478 (1986jdlics omitted). Rather, “municipalities may only be held
liable when the municipality itself deprives an individual of a constitutional righéiivton v.

City of New York566 F. Supp. 2d 256, 270 (S.D.N.Y. 2008)plaintiff may satisfy thdifth
elementby alleging one of the following:

(1) a formal policy officially endorsed by the municipality; (2) actiorietaby
government officials responsible for establishing the murlipipigcies that caused



the particular deprivation in question; (3) a practice so consistent and widksprea

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policymaker must have been aware; or (4) a failur@ddicymakers

to provide adequate training or supervision to subordinates to such an extent that it

amounts to deliberate indifference to the rights of those who come into contact wit

the municipal employees.

Brandon v. City of New York05 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (citations omitted).
Moreover, a plaintiff also must establish ‘@affirmative” causal link between the municipalisy
policy, custom, or practice and the alleged constitutional injOklahomaCity v. Tuttle 471
U.S.808, 824 n.8 (1985).

Plaintiff fails entirely to allegehe fifth element required to stateMonell claim. As
Defendants argueséeDefs.” Mem. 6-8), Plaintiff alleges no facthatsoever suggestirtigat
Defendants acted pursuant to a formalnicipalpolicy or that Defendantare policymakers
with authority to create or direany relevantunicipal policy See Joseph v. DpNo. 16CV-
2004, 2017 WL 4233024, at *4 (E.D.N.Y. Sept. 22, 2qQt¥he mere assertion that the
Lieuteran [defendant] was responsible for supervising the other [d]efendants is irentffici
Nor does Plaintiff allegéacts showinghat similaralleged deprivations occurred as to other
inmates such that it could be saidatDefendants acted pursuant to an informal municipal
customor practice See Perez v. Annu¢c®o. 18CV-147, 2019 WL 1227801, at *5 (S.D.N.Y.
Mar. 15, 2019) (“The amended complaint does nospecifically allege any other inmate.
suffered[the alleged deprivatior).; see alsdacovangelo v. Corr. Med. Care, In624 F.

App’x 10, 14 (2d Cir. 2015) (affirming dismissal Bfonell claim and noting, “other than the
plaintiff, the amended complaint provides only one additional example of a sincilkdent”).
For the same reasdlaintiff alsodoes not plasibly suggesMonell liability on a failureto-train

or failureto-supervise theorySeeAmnesty Am. v. Town of West Hartfa381 F.3d 113, 127

(2d Cir. 2004)noting that, to establishfailure-to-supervise theory, the plaintiff must show the



defendants’ deliberate indifferenti®y showing that the need for more or better supervision to
protect against constitutional violations was obvious, but that [the defendants] made no
meaningful attempt to forestall or prevehe unconstitutional conduct” (citation and quotation
marks omitted))Falls v. Campbe|INo. 17CV-35, 2019 WL 1255768, at *5-6 (S.D.N.Y. Mar.
19, 2019) (A pattern of similar constitutional violations by untrained employeesdinarily
necessary toamonstrate deliberate indifference for purposes of failure to train.” (qQuoting
Connick 563 U.S. at 62))BecausdPlaintiff fails toallegefacts satisfyinghe fifth Monell
element Plaintiff's clains against Defendaniis their official capacitesmustbe dismissedSee
McKenziev. City of Mount VerngrNo. 18CV-603, 2018 WL 6831157, at *7 (S.D.N.Y. Dec.
28, 2018) (dismissinlylonell claim where the plaintiff didrfot allege any facts suggesting a
policy or custom that led tithe] alleged”constitutional deprivation).

2. Accesso Courts

“To state a claim for denial of access to the couttim this case due to interference with
legal mail— a plaintiff must allege that the defendant took or was responsible for actions that
hindered a plaitiff s efforts to pursue a legal claimDavis v. Goorg 320 F.3d 346, 351 (2d
Cir. 2003) (citation and quotation marks omittefA] plaintiff must allege not only that the
defendant’s alleged conduct was deliberate and malicious, but also that the deeaatamis
resulted inactual injuryto the plaintiff such as the dismissal of an otherwise meritorious legal
claim.” Cancel v. GoordNo. 00CV-2042, 2001 WL 303713, at *4 (S.D.N.Y. Mar. 29, 2001)
(emphasis addedgiting Lewisv. Casey518 U.S. 343, 351 (1996)Actual injuryincludes
“claims that systemic official action frustrates a plaintiff in preparing and filing suits at the
present timg and “claims not in aid of a class of suits yet to be litigated, but of specific cases

that canot now be tried (or tried with all material evidence), no matter what official actign ma

10



be in the futuré Christopher v. Harbury536 U.S. 403, 413-14 (200@pllecting specific
exampleswithin each category)“A hypothetical injury is not sufficiertio state a claim for
violation of the right of access to the court&imaker v. HaponikNo. 98CV-2663, 1999 WL
76798, at *3 (S.D.N.Y. Feb. 17, 1999).

Here,Plaintiff allegesthatMuller opened hisc¢onfidential and “legal’mail outside his
presence othree occasions, and that Czube#tuced Plaintiff's law library and Westlaw access
for several weeks. (Am. Compl. 3—4, 30-31,4%&) However,“[m]ere delay in being able to
work on one’s legal action or communicate with the courts does not riseléwv¢hef a
constitutional violation.”Davis 320 F.3d at 352 (citation and quotation marks omitted).
Plaintiff does not allegthat he was prevented even delayedrom making legal filings
There is no indication that any Defendant “obstruct[B&intiff's] legitimate efforts to seek
judicial redress’or otherwise prejudiced Plaintiff's legal actior@Sity of New York v. Beretta
U.S.A. Corp.524 F.3d 384, 397 (2d Cir. 2008)tation, alterationand quotation marks
omitted) see alscChristopher 536 U.Sat413 (noting right-ofaccess concerns are implicated
when “systemic official action frustrates a plaintiff. in preparing and filing suits at the present
time”).* Indeed, Plaintiff admits that he suffered “no direct injury” from his reduceatyibr
access.(Am. Compl. 4.) Accordingly, [Rintiff's accessgto-courts claimmust fail. See
Matthews v. BargNo. 18CV-855, 2019 WL 1025828, at *10 (N.D.N.Y. Mar. 4, 2019)
(dismissing acces®-courts claim allemg thatthe defendartdenied[the plaintiff] access to a
legal bag prior to his transport to another facility, and that certain legaliatatgithin the bag

were subsequently removiéavhere no showing of actual injury was mgdé&/isdom v. Griffin

4 As Defendants point out, at the time Defendants filed their Motion To Dismiss Plaintiff
had three pending cases in this distri@edDefs.” Mem. 13.)

11



No. 17CV-4837, 2019 WL 452057, at *4 (S.D.N.Y. Feb. 4, 20183rhissingaccesgo-courts
claim where the plaintiftlid “not allege he was prevented from bringing his habeas corpus
petition— which plaintiff in fact successfully filed, and which remains pending — draiina
existing legal claim woulthave succeeded but irreparably was harmed by a defendant’s alleged
conduct); Chavis v. ChappiyfNo. 06CV-543, 2015 WL 1472117, at *10 (W.D.N.Y. Mar. 31,
2015)(dismissingaccesdo-courts claim where theglaintiff failed to allege that hewas actually
hindered or prejudiced by the denial of a leaglance); Simmons v. Adam987 F. Supp. 2d
302, 307-08 (W.D.N.Y. 2013¥i{smissing acces®-courts claim where, “[b]y plaintiff’'s own
reckoning, he received an averagetdeast one or two library catluts per week,” which is
“inherently reasonab)éand where héoffer[ed] no evidence that he was harmed by the lack of
more frequent law library acce3sRivera v. PatakiNo. 04CV-1286, 2005 WL 407710, at *18
(S.D.N.Y. Feb. 7, 2005) (dismissing accé&ssourts claim where the “plaintiftlid] not specify
any injury”).

3. Access to Grievance Program

Plaintiff alleges thavariousDefendantslenied himaccess to Orange County Jail’s
grievance program. (AnCompl. 3—4) As Plaintiff colorfully puts it, ‘writing a grievance in
Orange County Jail was like ‘squeezing blood out of a rock!” (Pl.’'s MemYBt) & an initial
matter, it is unclear to what extent Plaintiff was denied access, as Plaintifffrafteggts that he
filed numerous grievances, (Am. Compl4)-andin factappends numerous grievances and
appeals to his Amended Complaind,. 8—12, 15-22, 24-25, 42-44Indeed, therincipal
complaint inthe grievancesaddressing Plaintiff'slleged deniabf access to the grievance
programappears to bthathe was not timely provided with grievance formkl. &t 15-17.)

However, even assuming Plaintiff was denied ac¢asnate grievance programs created by

12



state law are not required by the Ciitngion, and consequently allegations that prison officials
violated those procedures do not give rise to a cognizable Section 1983 ddwar.ado v.
Westchester Count22 F. Supp. 3d 208, 214 (S.D.N.Y. 2014) (citations, alterations, and
guotation maks omitted);see alsdHernandez v. GoordNo. 01CV-9585, 2013 WL 235544&t
*9 (S.D.N.Y. May 29, 2013)“[The plaintiff] has a First Amendment right to access the courts,
but the constitution does not similarly protect his right to access a prisonngeessgstem.”
(citations omitted) Mimms v. Cary No. 09€CV-5740, 2011 WL 2360059, at *10 (E.D.N.Y.
June 9, 2011) (“The First Amendment is not implicatedwhere prison officials deny an
inmate access to grievance procedur@mllecting case$) Accordingly, Plaintiff's
(unsubstantiated) claim that he was denied access to the Orange Cowgrig\kaice program
must be dismissed.
4. Retaliation

To state a First Amendment claim of retaliation, an inmate must allege “(1) that the
speech or conduct at issue was protected, (2) that the defendant took adverse awsivinaga
[inmate], and (3) that there was a causal connection between the protected cothduet a
adverse action.’Holland v. Goord 758 F.3d 215, 225 (2d Cir. 2014) (citation, atem and
guotation markemitted). An adverse action is any “retaliatory conduct that would deter a
similarly situated individual of ordinary firmness from exercising his or bestitutional
rights.” Davis, 320 F.3dat 353 (citation omitted).In determining whether a prison official’s
conduct constitutes adverse action, “the court’s inquiry must be tailored to #renliff
circumstances in which retaliation claims arise, bearing in mind that prisoneremeyuired to
tolerate more than averagéizéns.” Id. (citation, alterationsand quotation marks omitted

omitted. “[B]ecause virtually any adverse action taken against a prisoner by a pifiscal e—

13



even those otherwise not rising to the level of a constitutional violaticar-be charaetized

as a constitutionaflproscribed retaliatory actihe Second Circuit has instructed tHestrict
courtsmust“approach prisoner retaliation claims with skepticism and particular cB@an v.
Connolly, 794 F.3d 290, 295 (2d Cir. 201%)tationandquotation marks omitted¥ee also

Graham v. Henderso89 F.3d 75, 79 (2d Cir. 1996) (“Retaliation claims by prisoners are prone
to abuse since prisoners can claim retaliation for every decision they digtikation and

guotation marks omitted)). AccordinglgFirst Amendment retaliation claim must be supported
by “specific and detailed factual allegations” and not stated in “wholly ceociuerms.”

Dolan, 794 F.3d at 295 (citation and quotation marks omitted).

Plaintiff has, as Defendantencede (seeDefs.” Mem. 9), engaged in protected speech
by filing (numerous) grievances and letters of compléierebysatisiing the firstHolland
requirement.See Booth v. Comm’r of CoriNo. 19CV-100, 2019 WL 919580, at *5 (D. Conn.
Feb. 25, 209) (“Filing complaints and grievances is protected activ{giting Gill v.

Pidlypchak 389 F.3d 379, 380 (2d Cir. 2004))).

As to the second and thikdblland requirements, however, Plaintiff has not sufficiently
allegal that any Defendant to@dverse etion against hinthat plausibly is causally connected
to Plaintiff's protected conduct.

Plaintiff first allegesthat Muller opened his “confidential” and “legal” mail outside his
presence on three occasions. (Am. Compl. 3—4.) HoweveinteadedComplaint does not
allege and the grievanceend complaints appended to the Amended Complaint do not #ietw,
Plaintiff filed any grievancesr complaints against (or otherwise engaged in protected conduct
with respect tpMuller himselfprior to Muller’s alleged tamperingNor does Plaintiff allege

that Muller was involved in any of the other harassment alleged in the Amended @omplai

14



Indeed, Plaintiff does not allege any connection between Muller’s allegeeiaigy and any of
the otherallegations in the Amended Complaimlaintiff thus fails taallegeanyfactsplausibly
suggesting that his grievances filed against numeothes Defendantsvere“a substantial or
motivating factot in Muller's condut. Hanner v. Westchester CaynNo. 16€V-7610, 2019
WL 1299462, at *8 (S.D.N.Y. Mar. 21, 2019) (quotingrsey v. Fisher468 F. App’x 25, 27
(2d Cir. 2012)). Further, even assuming a causal connection, Plaintiff has not\blbevis
allegedmail tampering constitutes adverse actidio. state a mail tampering claifithe inmate
must show that prisoofficials regularly and unjustifiably interfered with the incoming legal
mail.” Davis 320 F.3d at 35{citationsand quotation marksmitted). “[A]s few as two
incidents of mail tamperingould constitute an actionable violation,” provided the incidents
(1) “suggested an ongoing practice” of unwarranted censorship, or (2) “unpigtdialled the
prisoner’s right of access to the courts opained the legal representation receiveldl”
(citation omitted) Here, Plaintiff alleges three incidents of tamperifgeeAm. Compl. 3—4.)
Because “the incidents of tampering are few and thus the implication of anaddé violation is
not obviouson its face,” the case laWwequirdgs] specific allegations of invidious intent or of
actual harm.”Davis 320 F.3d at 351Plaintiff fails toallegefacts suggestingither invidious
intent or actual harm. THearebone$acts as alleged do nimidicate Muller was engaged in
censorshiplet alone intentionatensorshipasPlaintiff only claims that mail was opened outside
his presence and does madiege that incoming or outgoing mail was migsiestricted or
delayed SeeMendez v. QuirgdNo. 16€CV-2097, 2017 WL 374462, at *2 (D. Conn. Jan. 25,
2017) (dismissingnail tamperingclaimwhere the plaintiftlid “not allege . . . that he suffered
any injury or prejudice as a result of the opening of the mail outside of his presehite

withholding of the documents”).eniart v. Murphy No. 11CV-1635, 2016 WL 1273166, at *13
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(D. Conn. Mar. 31, 2016) (dismissing mail tampering claim where the plaintiff dicclziot
that[his] mail . . .was censored or confiscated, only that it was re&#ftice v. Phillip No. 04-
CV-669, 2006 WL 2190565, at *6 (E.D.N.Y. Aug. 2, 2006T ke defendant’sfailure to deliver
[the plaintiff's] mail on one occasion does not constitute the type of conduct that would deter an
ordinary individual from exercisingis constitutional rightfbecause the plaintitfid] not allege,
much less present any evidence to show, that he suffered any injury as a itheuthioior delay
in receiving one piece of mdijl; Islam v. GoordNo.05-CV-7502, 2006 WL 2819651, at *8
(S.D.N.Y. Sept. 29, 2006§ismissing mail tampering claimhere the plaintiff &llegdd] only

one instance in which his legal mail was tampered with, and one instance in whichilyis fa
correspondence disappeafdoecause the allegatiod& “not demonstrate a continuing practice
or pattern of interference or an actual legal injungr did they show “invidious intent or . . .
actual harm”)Rivera, 2005 WL 407710, at *19 (holding that several incidents of “actively
prevent[ing] fhe plaintiff] from mailing his documents . . . did not constitute adverse action”).
Nor does Plaintiff allege that the alleged tampering “unjustifiably chilled”igig of access to
the courtsPavis 320 F.3d at 351s describedupraPart I1.B.2. Therefore Plaintiff fails to

state a First Amended retaliation claim against Muller.

Plaintiff nextalleges thatafter he wrote a letter to Governor Cuomo, Czuieskricted
Plaintiff's access to the law library from three times per week to once per week for several
weeks. (An. Compl. 4.) Yet, Plaintiff does not allegiacts plausibly suggestiriat his letter to
Governor Cuomo wasa*substantial or motivating factdor Czubak’s conduct; indeed,
Plaintiff does not indicate how Czubak knew ab®laiintiff's letteror what was in the letter that
would cause Czubak to reduce Plaintiff's law library acceétmner, 2019 WL 1299462, at *8.

Further, assuming a causal connectiajntiff does noplausibly allegeghat Czubak took
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adverse action against him, for, as naegdraPart I1.B.2, Czubak did ndunjustifiably chill[]”
Plaintiff's right of access to the courtBavis 320 F.3d at 351. Put differently, Plaintiff does
not allege that Czubak engaged in “conduct that woeddrch similarly situated individuaf
ordinary firmness from exercising his or her constitutional righds 4t 353 becausélaintiff
was not deterred frommaking court filing andin factadmitted thahe suffered no “direct
injury,” (Am. Compl. 4). Therefore, Plaintiff fails to state a First Amaeneintretaliation claim
againstCzubak.

Plaintiff alsoalleges that he was subjected to retaliatory cell sear¢Besid. at2, 13)
However,becaused prisoner has no reasonable expectation of privacy in his or her prison cell
... a search of an inmate’s cell, even for retaliatory reasonsloes not implicate a
constitutional right.” Battice 2006 WL 2190565, at *7 (collecting casdsdgrnage v.
Brighthaupt No. 12CV-1521, 2016 WL 10100763, at *6 (D. Conn. June 3, 2016) (holtimty t
“even if [the plaintiff] could demonstrate a retaliatory motive for the seaisttlaim would be
legally insufficient,” because a “retaliatory cell search is insufficiesufmport a First
Amendment retaliation claim”gff'd, 720 F. App’x 79 (2d Cir. 2018)Therefore, Plaintiff's
First Amendment retaliation claim based on a cell search must fail.

Finally, Plaintiff alleges that Defendant4anuel| Hernandez, McCordVixon, Smith
Colon, Kiszka, and Czubakpeatedlyerbally harassedim —by beingvulgar, shouting
threas and intimidating commentsaking racist commentsocking his injuries, anblanging
on his cell door —n retaliation for the grievances Plaintified. (See generallAm. Compl;
see alsd’l.’s Mem. 8-9.)The Court separatedahtiff's allegations into two buckets. As to the
allegations of harassing, mocking, and racist conduct, Plaintiff's claims ds@db the level of

a constitutional violationSee Davis320 F.3d at 353 (holding that “[ijnsulting or disrespectful

17



comments directed at an inmajenerallydo not rise tahis level”). Moreover, Plaintiff does not
allege facts plausibly suggesting th@s conduct was substantial enough to deter an inmate of
ordinary firmness from filing grievances otherwise engaging in protected conduct; indeed, as
noted, the Amended Complaint shows that Plaintiff filed numerous grievances, appdals
letters of complaintDavis 320 F.3d at 352Therefore, although Defendants’ alleged
harassmentas to the say the least, “unprofessional, and caused Plaintiff to suffer legitimat
embarrassment and even humiliation, they amount to insulting or disrespectfudctantinat
without moreare simplyde minimisacts that fall outside the ambit of constitutional protection.
Whitev. Westchester Countio. 18CV-730, 2018 WL 6726555, at *15 (S.D.N.Y. Dec. 21,
2018)(quotation marks and alterations omitted) (cifiraiver v. City of New Yori30 F.

App’x 90, 92 (2d Cir. 2013) see alsdAziz Zarif Shabazz v. Pic894 F. Supp. 460, 474
(S.D.N.Y.1998) (“[V]erbal harassment or profanity alone, unaccompanied by any injury no
matter how inappropriate, unprofessional, or reprehensible it might seem, does ntitedhsti
violation of any federally protected right and therefore isastibnableunder 42 U.S.C.

§ 1983.” (citation and quotation marks omitted)).

As to the allegations of threats, howevée]6urts have found that, while verbal threats
may qualify as adverse actions, they mustsodficiently specific and diretto be ationable.”
Terry v. HulseNo. 16CV-252, 2018 WL 4682784, at *11 (S.D.N.Y. Sept. 28, 2018); (quoting
Mateo v. BristowNo. 12CV-5052, 2013 WL 3863865, at *5 (S.D.N.Y. July 16, 2013)). “The
less direct and specific a threat, the less likely it will deter an inmate fromsexgiais First
Amendment rights.”"Mateov. Fischer 682 F. Supp. 2d 423, 434 (S.D.N.Y. 2QX@k also
Hofelich v. ErcoleNo. 06€CV-13697, 2010 WL 1459740, at *2 (S.D.N.Y. Apr. 10, 2010)

(concluding that “whether [verbal threats] constitute adverse action see®geand on their
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specificity and the context in which they are utteretdtinney v. BruretonNo. 04CV-2438,
2007 WL 1544629, at *23 (S.D.N.Y. May 29, 200@&)l(ecting cases anibting that “verbal
threats may constitute adverse actiondepend[ing] on their specificity and the context in
which they are uttered”)Here,Plaintiff alleges that Manuel “became vulgar and shouted
threats” at Plaintiff about his grievance requésm. Compl. 1); that Manuel later yelled, “I can
take care guys like you, ask about me,” causing Plaintiff to “fear for [afe}\g” (id. at 8); that

Hernande “threatened” Plaintiff about “knowing his status’ in the jaflid. at 1);that Wixon

staked to Plaintiff “I have a 16 inch rope with your name on litwas a slave owner for

Halloween,”” (d. at 2} that Smith “would threaten [Plaintiff] about gvences saying his dad
was a sergeant,id.); andthat Kiszka “intimidate[d]” Plaintiff by telling him that “nothing will
help [Plaintiff] get them to leave [him] aloyi€id. at 3) As reprehensible as these alleged
threats are, they are insufficiently specific, direct, and detailed enowstgu¢oa First
Amendment claim based on a verbal threzgeAlbritton v. Morris, No. 13CV-3708, 2016 WL
1267799, at *18 (S.D.N.Y. Mar. 30, 20/i(holding statement that officer “told [the plaintiff]
that grievances were unlikely to succeed and said that he would handle thingsyhiwas
insufficiently specific or direct)Amaker v. AnnuccNo. 14CV-9692, 2016 WL 5720798, at *5
n.8 (S.D.N.Y. Sept. 30, 2016) (holding statement that officer told the plaintiff “I would not
grieve it if | were yotlinsufficient because it “amounts, at most, to a vague intimation of some
unspecified harm which generally does not rise to the level of adverse”gctiation,
alterationsand quotation marksmitted); Bartley v. Colling No. 95CV-10161, 2006 WL
1289256, at *6 (S.D.N.Y. May 10, 2006) (finditttat “verbal threats such as ‘we going to get

you, you better drop the suit,” do not rise to the leveldserse action”) Plaintiff does not

allegethat any Defendargeriously threatened him with physical har@f. White 2018 WL
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6726555, at *18 (holdingdverse action satisfied wherdefendant “threatened physical harm
to [the plaintiff], and did savith particularity,by pointing to . . . who would harm [him] . . . and
explaining why they would harm hiin Nor does Plaintifindicatethat theDefendants’ alleged
threats werasubstantial enough to deter an inmate of ordinary firmness from filingagiges or
otherwise engaging in protected condibayis, 320 F.3d at 35Zpr Plaintiff filed numerous
grievances, appeals, and letters of complduming his time at Orange County Jaihd does not
allegewhat further grievances or complaints he wdwddte filedhad Defendants not allegedly
prevented him from doing so.h&refore, keping in mindhatthis Court mustapproach
prisoner retaliation claims with skepticism and particular,t@elan, 794 F.3dat 295, the
Court concludes that the Amended Complaint contains insuffigispécific and detailed factual
material to make out a First Amendment cléiased ometaliatorythreats

Accordingly, Plaintiff's retaliation claimagainst all Defendants agésmissed.

lll. Conclusion

For the reasons stated aboefendantsMotion To Dismiss igranted

Plaintiff's claim that he was denied access to the grievance program is dismiigsed
prejudice as are Plaintiff's claims agairBefendanMorris. Plaintiff's remaining claims &
dismissedvithoutprejudice. If Plaintiff wishes to filea secondamended complainPlaintiff
must do so within 30 days of the date of this OpiniBhaintiff should include within thagecond
amended complairal changes to correct the deficiencies identified in this Opinion that Plaintiff
wishes the Court to considePlaintiff is advised that theecondamended complaint will
replace, not supplemerat] prior complaints and filingsThe secondamended complainmust

containall of the claimsfactual allegationsand exhibitghat Plaintiff wishes the Court to
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consider. If Plaintiff fails to abide by the 30-day deadline, his claims may be dismissed with
prejudice.

The Clerk is respectfully directed to terminate the pending Motion, (see Dkt. No. 35), and
to mail a copy of this Opinion and Order to Plaintiff,
SO ORDERED.

Dated: March a}, 2019 /J/
White Plains, New York [n \

KE ET—H-T
UNIAED STATES DISTRICT JUDGE
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