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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

V.

CITY OF NEW ROCHELLE POLICE ;
OFFICER EMANUEL GONZALEZ; POLICE OPINION AND ORDER
SERGEANTKIMBERLY DINIZ; POLICE ;
OFFICER CHRISTOPHER DELGRE&50; : 17CV 9771(VB)
POLICE OFFICERANTHONY D’ANGELO;
POLICE OFFICERPAUL D’ERASMO; and
JOHN AND JANE DOES 410, in their official
and individual capacities, all unknown entities, :
jointly and severally,
Defendars.

Briccetti, J:

Plaintiff Rainer Yizar, proceedingro seandin formapauperis, brings this action

againsthe City of New Rochellé&he “City”), police dficers Emanuel Gonzalez, Christopher
DelGrassq Anthony D’Angelo,andPaul D’ErasmpSergeant Kimberly Dinizand John and
Jane Does410! A liberal reading of plaintiff's complaint suggests claimgaiée arrest,
malicious prosecution, and conspiracy under 42 U.S.C. §2983.

Now pending is defendants’ motiondsmissthe complaint pursuant to Rule 12(b)(6).
(Doc. #8).

For the following reasons, defendantsdtionis GRANTED.

The Court has subject matter jurisdiction under 28 U.S.C. § 1331.

1 DelGrosso was incorrectly sued as ChristopbsiGrassd; D’Erasmo was incorrectly
sued as PauD’eGrassid; and Diniz was incorrectly sued as Diniz Kimberly.

2 Plaintiff asserts he does not bring a malicious prosecution cldowever, in an

abundance of caution, the Court addresses malicious prosecution below.
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BACKGROUND

For the purpose of ruling on the motion to dismiss, the Court accepts as true all well-
pleaded factual allegations in the complaint, and draws all reasonable infereplegstiff's
favor, as summarized below.

Plaintiff's complaint is sparse. Essentiall{aiptiff alleges on May 12, 2017, he was
talking to a friendvhen Gonzales, a plaiolothesoff-duty police officer, approached “at a fast
walk” and arrested plaintiffor domestic violence.” (Compl. &).> According to plaintiff,
Gonzales said he was choking a woman named Stephanie Little. Ptaaée# he was then
taken to theolice precinct and charged with fi@inal Obstruction of Breathing or Blood
Circulation byApplying Pressuré and “Harassnent in theSecond (2nd) Bgree(Physical
Contact)” (1d.). Plaintiff assertshtose charges were later dismissed because of a “phony claim
of probablecause.” [d. at 6).

However, paintiff's complaintrefers toseveral case reports by their casgort numbers,
which the Court can therefore consider on the instant motion to disgesfiFolco v.

MSNBC Cable L.L.C.622 F.3d 104, 111 (2d Cir. 2010 district court may consider the facts

alleged in the complaint, documents attached to the complaint as exhibits, and documents
incorporated by reference in the complant.The case reports contain police reports and
witness statements, and tell a more complete picture of the events leading ugitbsptarest.
Plaintiff calls the caseeports‘total lies.” (Compl. at 5).

According to Little’'s witness reporon May 12, 2017, she “had a disagreement with

[plaintiff] about him not paying her cab to get home.” (Doc. #9 (“Loomba Decl.”) Ex. D)e Litt

3 “Compl. at __ " refers to the automatically generated page numbers at the top of
electronically filed documents.



told plaintiff she was “going to go to his houseldell his girlfriend about mand him.” (d.).
As Little started across the street toward plaintiff's house, hemserkat her and put his hands
around her neck.

Gonzalez, seeing plaintiff “forcefully grab Stephanie Little by heyathwith both
hands,” yelled to plaintiff that he was a police officer and to let go of Lif{tteomba Decl. Ex.
F). Plaintiff released Little, who ran toward Gonzalez. Plaintiff chasedrtttonzalez
attempted to cut him off, again identifying himsedfaapolice officer. As Gonzalez reached to
grab his badge, plaintiff told Gonzalez he did not care who he was and hit Gonzhleglasts
wine bottleabove his left eye. Plaintiff continued to punch and kick Gonzalez until some people
intervened, at which point Gonzalez called the police.

Six police officers responded to Gonzalez’s call, including DelGrasgdD’Erasmo
Gonzalez describettheincident to the officers, anldttle gave the officers plaintiff's home
address and described what he was wearTing officers also spoke to a third witness, who
largely confirmel Little and Gonzalez’s descriptions.

While DelGrosso documented the scdoar officers pursued plaintiffThey found
plaintiff “sweating profusely,iith blood on his sneakerand wearing the same clothes
described by Little (Loomba Decl. Ex. C at 6Plaintiff was “extremely uncooperative during
guestioning and acting aggressioevards officers.” Id.). The officers placed him under arrest.
Before they transported him to the precinct, DelGrosso searched plaidtlfiGated a bag of
loose marijuana in hiwallet. At the precinct, officers attempted to remove plaintiff's sneakers;
plaintiff “then proceeded to lick his fingers with his tongue and attempted twveethe blood

from his sneakers.”1d. at 3.



Plaintiff was booked by Diniand charged withssault irthe second degree (N.Y. Penal
Law §120.05); criminal possession of a weapon in the fourth degree with intent id.use (
§ 265.01); tampering with physical evidenge § 215.40); and unlawful possession of
marituana id. 8 221.05).The charges were later dismissed.
DISCUSSION

Legal Standard

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of theioperat
complaint under the “two-pronged approach” articulated by the Supreme Court nofshc
Igbal, 556 U.S. 662, 679 (2009). First, plaintiffs’ legal conclusions and “[tlhreadbare recitals of
the elenents of a cause of action, supported by mere conclusory statements,” aréledttent
the assumption of truth and are thus not sufficient to withstand a motion to dignias678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Secontietjvfere are wepleaded

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to relie®shcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegationthe complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,

564 (2007). A claim is facially plausible “when the plaintiff pleads factual cottiahallows
the court to draw the reasonable inference that the defendant is liable fostloadunict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a

‘probability requirement,” but it asks for more than a sheer possibility that ad#efehas eted

unlawfully.” 1d. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 556).

The Court must liberally construe submissionprafselitigants, and interpret them “to

raise the strongest arguments that theygest Triestman v. Fed. Bureau of Prisons, 470 F.3d




471, 474 (2d Cir. 2006) (per curiam) (internal quotation marks and citation omitted). Applying
the pleading rules permissively is particularly appropriate when, as hmeseplaintiff alleges

civil rights violations. SeeSealed Plaintifiz. Sealed Defendant, 537 F.3d 185, 191 (2d Cir.

2008). “Even in aprosecase, however . . . threadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffice.” Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 2010) (internal quotation marks and citation omitted). Nor may the Court
“invent factual allegations” plaintiff has not pleaddd.

. Qualified Immunity

Defendants are entitled to qualified immunity on plaintiff's claims for falsssaend
malicious prosecution because defendants had arguable probabléocausst and charge
plaintiff.#

Qualified immunity shields government officials whose conduct “does not violatdycle
established statutory or constitutional rights of which a reasonable person weeikhban.”

Harlow v. Fitzgerald457 U.S. 800, 818 (1982) (citations omitted). The scope of qualified

immunity is broad, and it protects “all but the plainly incompetent or those who knowingly

violate the law.” Malley v. Briggs, 475 U.S. 335, 341 (1986pefendants bear the burden of

establishing qualified immunity.'Garcia v. Does779 F.3d 84, 92 (2d Cir. 2015)U]sually,

the defense of qualified immunity cannot support the grant of a Rule 12(b)(6) motioufer fa

to state a claim upon which relief can be grantddyman v. Abrams, 630 F. App’x 40, 42 (2d

Cir. 2015) (summargrder)?

4 The Court assumes for purposes of this motion that D’Angelo—about yplaomtiff
pleadedho facts—andGonzalez participated in plaintiff's arrest and cjiiag.

S Becauseplaintiff is proceedingpro se he will be provided with copies of all unpublished
opinions cited in this rulingSeeLebron v. Sander$57 F.3d 76, 79 (2d Cir. 2009).
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“The issues on qualified immunity are: (1) whether plaintiff has shown fadtisignaut
violation of a constitutional right; (2) if so, whether that right was ‘cleeskablished;” and (3)
even if the right was ‘clearly established,” whethevas ‘objectively reasonable’ for the officer

to believe the conduct at issue was lawfutbnzalez v. City of Schenectady, 728 F.3d 149, 154

(2d Cir. 2013) (quoting Taravella v. Town of Wolcott, 599 F.3d 129, 133-34 (2d Cir. 2010)).

For false arrest anmaliciousprosecution claims, an officerjrobable cause
determination is ‘objectively reasonabjgovided there wasrguable’probable
cause.Arguable probable cause [to arrest] exists if either (a) it was objectively
reasonable for the officer to believe that probable cause existed, or (bjsodffice
reasonable competence could disagree on whether the probable cause test was
met.” Arguable probable cause to charge exists where, accounting for any new
information learned subsequent to an arrest, ‘it was not manifestly unreasonable
for [the defendant ofier] to charge [thelaintiff].’

Arrington v. City of New York, 628 F. App’x 46, 49 (2d Cir. 201Si¥mmary order) (internal

citations omitted) (alterations in original).

“Probable cause exists when one has knowledge of, or reasonably trustworthy
information as to, facts and circumstances that are sufficient to warramsioa pé reasonable
caution in the belief that an offense has been or is being committed by the persorréstee dr

Betts v. Shearmarr51 F.3d 78, 82 (2d Cir. 2014) (internal quotation omitted). Moreover,

“probable cause exists if a lawf@ercement officerreceived [ Jinformation from some person,

normally the putative victim or eyewitness, unless the circumssaraése doubt as to the

persons veracity. The reliability or veracity of the informaand the basis for the informast’

knowledge are two important factors.It. (internal quotation omitted) (alterations in original).
Here it was objectively reasonable for defendantiselieve probable cause existed.

Three witnessesncluding a fellowofficer on the scenestated plaintiff had choked Littiend

fought with Gonzadz and there are no factual allegations impinging on the witnesses’ reliability

or veracity Moreover, when the officers found plaintiff, he was uncooperaweating



profusely,matched the description Little had provided todfeers,andhadmarijuana in his
pocket and blood on his sneakers, which he later attempted to rub off.

Plaintiff argues the officers lacked probable cause because the chaigsslagawere
later dismissedPlaintiff’'s argument fails because evemdfendants lacked probable cause, it
was objectively reasonable for defendants to believe probable cause existed.

The rest of plaintiff’'s arguments asserted in his opposition to defendants’ motion to
dismiss are plainly without merit.

Accordingly,defendats are entitled to qualified immunity, apthintiff's claims for
false arrest and malicious prosecution are dismissed.

1. Conspiracy

To survive a motion to dismiss on a Section 1983 conspiracy claim, plaintiff must allege:
(i) “an agreement between two or more state actors or between a state actor and enpitivate
(i) “to act in concert to inflict an unconstitutional injury;” and (iii) “an overt aghé in

furtherance of that goal causing damagdaahgburn v. Culbertson, 200 F.3d 65, 72 (2d Cir.

1999). Although “[a] plaintiff is not required to list the place and date of defendantsftings
and the summary of their conversations when he pleads conspiracy, [] the pleadinge st

facts tending to show agreementlaoncerted action.”_Concepcion v. City of New York, 2008

WL 2020363, at *3 (S.D.N.Y. May 7, 2008) (internal quotation omit{ali¢rations in original)

“[Clonclusory allegations of a § 1983 conspiracy are insufficient.” Pangburn v. GalbeP00

F.2d at 72 (internal quotation omitted). “[U]nder the intracorporate conspiracyrunabfficers,
agents and employees of a single corporate entity are legally incapablespiring together.”

Hartline v. Gallg 546 F.3d 95, 99 n.3 (2d Cir. 2008)) (imtal quotation omitted).




There can be no conspiraagnongthe officer defendants because they are all employed
by the City ofNew Rochelle Moreover, plaintiff has not alleged any facts tending to show
agreement and concerted actimiween defendants.

Accordingly, plaintiff’'s conspiracy claim is dismissed.

V. Monell

Liberally construed, plaintiff asserts a claim under Monell v. Dep'’t of SoesS$S436

U.S. 658 (1978against the City

Plaintiff's Monell claim against the City fails because plaintiff fails to allege a policy or
custom.

Under_Monell, a municipality is liable under Section 1983 only “when execution of a
government’s policy or custom, whether made by its lawmakers or by those wiaisarealits

may fairly be said to represent official policy, inflicts the [plaintiff's] injtinMonell v. Dep't of

Soc. Servs436 U.S. at 694. Thus, to assert a Section 1983 claim against the ,Qxaintyff
must show the existence of an official policy or custom that caused injury aretiacdinsal
connection between that policy or custom and the deprivation of a constitutional anbs vJ

Town of E. Haven, 691 F.3d 72, 80 (2d Cir. 2012).

A plaintiff may satisfy the “policy or custom” requirement by alleging one ®f th
following: (i) “a formal policy officially endorsed by the municipality”; (ii)¢aons taken by
government officials responsible for establishing the municipal policiesdlaed the particular
deprivation in question”; (iii) “a practice so consistent and widespread that, dithotig
expressly authorized, constitutes a custom or usage of which a supervisingnaEkmymust
have been aware”; or (iv) “a failure by policgkers to provide adequate training or supervision

to subordinates to such an extent that it amounts to deliberate indifference ghthefrthose



who come into contact with the municipal employees.” Brandon v. City of New York, 705 F.

Supp. 2d 261, 276-77 (S.D.N.Y. 2010).
Plaintiff has not alleged any facts to satisfy the policy or custom requirement.
Accordingly, plaintiff's_Monellclaim against the City is dismissed.

V. State Law Claims

To the extent plaintiff's complaint can be read as asserting state law clair@gtie
declines to exercise supplemental jurisdiction over th8se28 U.S.C. § 13G¢€)(3).
Plaintiff's state law claims, to the extent he asserts them, are dismissed withadicpre

VI. Leave to Amend

Fed. R. Civ. P. 15(a)(2) instructs that courts “should freely give leave” to amend a
complaint “when justice so requires.” Liberal application of Rule 15@parsanted with respect
to pro selitigants who “should be afforded every reasonable opportunity to demonstrate that

[they have] a valid claim.’Matima v. Cellj 228 F.3d 68, 81 (2d Cir. 2000) (quoti&gtchell v.

Dilworth, 745 F.2d 781, 785 (2d Cir. 1984)). District courts “should not dismpissé
complaints] without granting leave to amend at least once wherral libading of the

complaint gives any indication that a valid claim might be stat€iico v. Moritsugu, 222

F.3d 99, 112 (2d Cir. 2000) (quoting Gomez v. USAA Fed. Sav. Bank, 171 F.3d 794, 795 (2d

Cir. 1999)).
However, leave to amend may “properly be denied for . . . ‘futility of amendrhent.’

Ruotolo v. City of N.Y., 514 F.3d 184, 191 (2d Cir. 2008) (quoting Foman v. Davis, 371 U.S.

178, 182 (1962)). This is true even when plaintiff is proceeglinge SeeMartin v. Dickson,

100 F. App’x 14, 16 (2d Cir. 2004) (summary order).



Here, repleading would be futile because the problemsphathtiff’'s complaintare
substantive. As discussed abodefendants are entitled to qualified immuni§eeJohnson v.
Dobry, 660 F. App’x 69, 71 (2d Cir. 2016) (summary order) (holding amendment would have
been futile because an officer was entitiedjualified immunityas demonstratesh the face of
the complaint).

Accordingly, the Court declines to grant plaintiff leave to amend.

VIl. Documents to Be Filed Und&eal

Defendant®lectronicallyfiled redacted copies @&xhibits B—F, consisting afase
reports, police reports, and witness statements, and requested those documedtsiidefi seal
“out of an abundance of caution.” (Loombacl. {6).

Defendats have not made a showing for the documents to be filed undeGgeal.

Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 119-20 (2d Cir. 2006) (presumption of

access applies to judicial documénts

Accordingly,by December 32018, defendants shalitherelectronicallyfile unredacted

versions ofExhibits B-F or move tdfile them under seal, in which case defendants must make

the requisite showing under Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110.
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CONCLUSION
The moion to dismisss GRANTED.
The Clerk is instructed to terminate the pending motion (Doca#@)close this case.
The Court certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appeal from this order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge v United States, 369 U.S. 438, 444—-45 (1962).

Dated: November 26, 2018
White Plains, NY

SO ORDERED:

Vi

Vincent L. Briccetti
United States District Judge
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