MBIA Insurance Corporation v. Nationstar Mortgage LLC Doc. 40

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
MBIA INSURANCE CORPORATION :

Plaintiff, :
2 :

: OPINION AND ORDER

NATIONSTAR MORTGAGE LLC, d/b/a Mr. 18 CV 938(VB)
Cooper, n/k/a Mr. Cooper, :

Defendant :
_____________________________________________________________ X

Briccetti, J:

Plaintiff MBIA Insurance Corporation (“MBIA”) brings this action againsfet&lant
Nationstar Mortgage LLC, doing business and now known as Mr. Cooper (“Nationstar”),
assertingstatelaw claims for breach of contract, indemnification, and declaratory relief.

Before the Court idlationstar'smotionto dismiss themendedomplaintpursuant to
Rule 12(b)(6). (Doc. #20

For the reasons set forth beldiwe motion iSGRANTED IN PART andDENIED IN
PART.

The Court has subject matter jurisdiction under 28 U.S.C. § 1332.

BACKGROUND

For the purpose of ruling on the motion to dismiss, the Court accepts as true all well-

pleaded factual allegations in the amendeaahplaintand draws all reasonable inferences in

plaintiff's favor, as summarized below.

! Nationstar has requested the Court take judicial noticertdincourt filings (Doc.
#23). The Courtakes judicial notice of those materials ablr records._8g e.g, Staehr v.
Hartford Fin. Servs. Grp., Inc., 547 F.3d 406, 425 (2d Cir. 2(f8lecting cases)Matters
subject to judicial noticproperly are considered orRalle 12(b)(6)motion. Seeid.
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The Trustsand the Parties

A. The Trusts

This contractual dispute concerns four trust funds fundeithégollection ofresidential
mortgage payments: CWHEQ Home Equity Loan Asset Backed Certificatess 300658,
Series 2006-S9, Series 2007-S1, and Series 3QQa@ollectively, the “Trusts”) The Trusts are
governed by materially identical Pooliagd Servicing Agreements (“PSAhat establisithe
Trusts’ structure, operation, and administration.

Together, he Trusts have issued several billion dollars’ worthesfdential mortgage
backed securitiel6€RMBS”), also knowras Certificates. Th€ertificatesareheld by investors,
also known as Certificateholders, and convey an interest in the Trusts’ resichentgage
assets.

B. Bank of New York Mellon

Nonparty Bank of New York Mello@'BNYM”) serves as the Trust§tusteeto which
the PSAs assign authity to administer the TrustsAs Trustee, BNYM disburses funds from the
Trusts’ accounts pursuant to “distribution priorities” established by the P@#s. Compl.
1 24).

C. Nationstar Mortgage LLC

Defendant Nationstar served as the Trusts’ Master Servicer at all relevantTinees

Master Servicers responsible for the Trusts’ daily operatiofts.ambitincludesservicing the

2 The partiesigreethe PSAs are ideical for purposes of this caseorfease of reference
the Courtrefers to the PSA governing ti&eries2007-S1 trust.Becausehe PSAs areintegral to
the amended complaint, which “relies heavily” on the PSfsms and effect,the Court
properly considerthe PSAstextfor purposes of the motion to dismisSeeDiFolco v.
MSNBC Cable L.L.C.622 F.3d 104, 111 (2d Cir. 2010).




Trusts’ residentiamortgagesifcluding by collecting payment&reclosing on mortgaged
properties, and sellingharged off loansandmaintaining Trusticcounts into which the Master
Servicer deposits artcansfers Trust funds.

Among the accounts established amaintainedoy the Master Servicareeach Trust’s
Certificate Account Section 3.05(b) of the PSAs obligee Master Servicdp deposit into the
Certificate Accounts income from the Trust’s residential mortgage assetsg ather things.
Funds in theCertificate Accounsare “held in trust for the Certificateholders and the Certificate
Insurer for the uses and purposes set forth in [the PSAs].” (Dod ¢PBA) at 17)3

The PSAs provide that the Trustee “shall be indemnified by the Master Senddeeldn
harmless againgny loss, liability or expense . incurred in connection with any legal action
relating to”the PSAs or Certificates. (PS4 197). Pursuant to this obligation, Nationbias
indemnified BNYM fortheattorneys’ fee8NYM incurred in connection witthreelawsuits
filed against it by Certificateholdetthe “underlyingawsuits”),* in a total anount of at least
$6.8 million.

D.  MBIA

Plaintiff MBIA serves as the Trusts’ Certificate Insuaadis an express thik-party
beneiciary to the PSAsAs Certificate Insurempursuant to th&rusts’insurance policies (the

“Insurance Agreements’MBIA mustpay insurance claimded when one or more of the

3 Citations to a PSA or Insurance Agreement refer to page numbers assigheburt’s

Electronic Case Filing system.

4 SeeW. & S. Life Ins. Co. v. Bank of N.Y. Mellon, No. A1302490 (Oh. Ct. Cé&tn,.
Hamilton Cty.);Ret. Bd. of the Policemen’s Annuity & Benefit Fund v. Bank of N.Y. Mellon,
No. 11€v-05459 (S.D.N.Y.)Blackrock Allocation Target Shares: Series S Portfolio v. Bank of
N.Y. Mellon, No. 14ev-9372 (S.D.N.Y.). These cases also concetnedds not at issue in the
instant case.




Trusts lack sufficient funds to p&wyll distributions tothe Certificatehol@rs In other words,
MBIA must compensate the Trusts’ investors when thdymitvalid claims for losses suffered
due toa shortfallin the Trusts’ Certificate Accounts

MBIA may exercisdegalrights as both a party to the Insurance Agreements and an
express beneficiary to the PSASs. addition,whenMBIA makes payments to Certificateholders
due toa shortfall causelly a thirdparty’swrongful conductMBIA assumesy subrogatiorthe
Certificateholdersright to suethethird party for damages.

. The Disputed Reimbursements

Thislawsuit arises from withdrawals Nationstaadefrom the Trusts’ Certificate
Accounts. SpecificallyiNationstathas repeatedigeimbursed itselfthe “disputed
reimbursements™or its indemnification of BNYMs litigation expenses in the underlying
lawsuits

Becauséhe Certificate Accounts hold money used for distributions to Certificatehplders
the disputedeimbursements caused the Certificatdbrs to suffer a shortfallln turn, he
Certificateholders submitted insurance claims to MBlccording to the amended complaint,
MBIA has paid out approximately $6.8 million on those clabmsnake the Certificateholders
whole.

MBIA allegesthedisputedreimbursemerstcame to light over timeln December 2016,
while reviewing a monthly report generated by NationstB|A allegedly realizedNationstar

had deducted from the Trustsleast $2 millioriconnected to performing mortgage loans.”

5 As with the PSAs, the parties agree the Trusts’ Insurance Agreemertsrareail for

purposes of this case; the parties refer to the Insurance Agreement goverfiegasz007-S1
trust; and the Insurance Agreements are integral to the amended complamisapperly
considered for purposes of deciding the motion to dismiseDiFolco v. MSNBC Cable
L.L.C., 622 F.3d at 111.




(Am. Compl. T 35).MBIA later learnedhose deductions totaled “closer to $3 million” as of
December 2016.1d.).

MBIA alleges Mtionstar tried to conceal tlieductionsdy labelling thema “dummy
loan’ in its internal accounting reportgAm. Compl. § 36).Nationstar allegedly amendé#bse
reports afteBNYM “took issue with the ‘dummy loan’ entry.”Id). MBIA claimsNationstar’s
remittance reports aldabeled as “Additional Losses” the Trust furvdigh which Nationstar
reimbursedtself for its indemnity payments to BNYM, despttee factthat the term “additional
losses”does not appear he Trusts’ governing documentsld( 137).

MBIA alleges itdiscoveredhat the “additional losses” entrigsfactreferred to
Nationstar’'s selfeimbursements using Trust monefccording to MBIA, it therinformally
contactedNationstarin an attempt to dissuadiationstarfrom continuing taeimburse itselfor
indemnifyingBNYM, andto convince Nationstar to repMBIA for its insurance claim
payments to th€ertificateholders caused by Nationstalisputedwithdrawals. MBIA’s efforts
were unsuccessful, adthtionstar continued reimbursing itselfan additioml approximate
amount of $3.5 million.

At the time tlis action was commencetBIA had identified $6,794,69hat Nationstar
allegedly diveted improperly from the Trusts: $1,612,301 from each of Series 2808eries
2006-S9, and Series 2007-S1; and $1,957,787 from Series 200MB3R. claimsNationstar
also has takeadditionalreimbursements) unknown amounts.

In November 2017, pursuant to the PSM8IA formally notified Nationstaof
numerouslleged contractualefaultsrelated to the disputed reimbursements and demanded
Nationstar curéhosedefaults In response, Nationstassertedhe PSAs afford it theght to

reimburse itself with Trust money for its indemnificat@mBNYM.



DISCUSSION

Standard of Review

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency opénative
complaint under the “two-pronged approach” articulated by the U.S. Supreme CAsinchoft
v. Igbal 556 U.S. 662, 679 (2009F.irst, a plaintiff's legal conclusions and “[tlhreadbare
recitals of the elements of a cause of action, supported by mere conclasamesits,” are not
entitled to the assumption of truth and thus are not sufficient to withstand a motionigsdism

Id. at 678;_ Hayden v.®erson594 F.3d 150, 161 (2d Cir. 2010econd, “[w]hen there are

well-pleaded factual allegations, a court should assume their veracity and themrdete

whether they plausibly give rise to an entitlement to reliéshcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motioncamplaint’s allegations must meet a standard of

“plausibility.” Ashcroft v. Igbal 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,

564 (2007).A claim is facially plausible “when the plaintiff pleadscfual content that allows
the court to draw the reasonable inference that the defendant is liable fostloadnict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a

‘probability requirement,” but it asks for nethan a sheer possibility that a defendant has acted

unlawfully.” 1d. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 556).

. Limitation on Liability Clause

As a threshold mattelNationstar argues a limitation on liability clause in the PSAs
renderaNationstaimmune from MBIA’s claims. MBIA arguethe clause does not apply here,
and that even if it does, MBIAas adequately pleadésd claims.

Assuming, without decidinghatthe clause does apply, MBl#asplausibly alleged

Nationstar acted witmensreasufficient to trigger liability



Section 6.03 of the PSAisnits the Master Servicer’s liability fahe Master Servicer’s
conduct pursuant to the PSAs. It provides:

[T]he Master Servicer .. shall [not] be under any liability to. . the Trust Fund or

the Certificateholders for any action taken or for refraining from tkiagaof any

action in good faith pursuant to this Agreement, or for errors in judgment; provided

thatthis provision shall not protect the. Master Servicer.. against any breach

of representations or warranties made by it herein or protect. thielaster

Servicer. .. from any liability that would otherwise be imposed by reasons of

willful misfeasance, bad faith or gross negligence in the performance of duties or

by reason of reckless disregard of obligations and duties hereunder.
(PSAat 183-84). Thus, Section 6.03 doessield the Master Servicer frolmability
for willful misfeasance, &d faith, gross negligence, or reckless disregard.

The amended complaint alleges Nationstar “actively sought to conceal and cotesr up
disputed reimbursements by making “false and/or misleading érarigemittance reports.
(Am. Compl. § 74). Spefically, MBIA allegesthatNationstar’s descriptions of the disputed
reimbursements as a “dummy loan” and then as “[a]dditional [lJosses” iaflleéibnstar acted
willfully or with reckless disregard for its contractual obligationisl. {136-37). MBIA also
alleges it informally invited Nationstar to cease the disputed reimbursemerits@rdpensate
MBIA for its payouts to Certificateholders, but Nationstar refused and then dedncter
$3.5 million from the Trusts. The amended complairthier asserts MBIA then formally
notified Nationstar of its alleged defaults under the PSAs, in response to whichdtatiagain
statedt had acted within its contractual rights.

Construing these assertions in the light most favorable to MBIA, the amendediobmpla

plausibly alleges Nationstar committed willful misfeasance or acted with baddeoss

negligence, or reckless disregard to its contractual obligations aerNb&svicer.Cf. BNP

Paribas v. Bank of N.Y. Trust Co., N.A., 2012 WL 13059498, at *15-16 (S.D.N.Y. Mar. 28,

2012).



The Court therefore declines to dismiss the amended complaint on the ground that the
PSAs’ limitation on liability clause bars MBIA’s claims.

1. Interpreting thdndemnityClauses

The parties alsdispute the standard by which the Coagplying New York lawf, must
interpret the contractual indemnity clauseswhich MBIA’s claims rest.
Generally, New York courts interpret a contracindemnityclausein light of its

ordinary meaning and the contracting parties’ int&8gee.g, JFURTI, LLC v. First Capital

Real Estate Advisors, L.P165 A.D.3d 419, 420-21 (1st Dep’'t 2018). However, MBIA invokes

themore exactindgegal standard established by the New York Court of Appeals in &toop

Associates v. AGS Computers, 74 N.Y.2d 487 (1989), whichdetdin indemnity agreements

should be enforceds between contracting part@sly when it is “unmistakably clear” the
contracting parties so intende8eeid. at 491-92.

The Court findghe “unmistakaby cleaf standard inapplicable[T]he Hooper
Associatestandard does not apply” to “attorneys fees incurred in underlying litigation with thi

parties.” CBS Corp. v. Eaton Corp., 2010 WL 1375169, at *4 (S.D.N.Y. Mar. 30, 2010).

Rather Hooper Associates applies to indemnity provisitias shift “legal expenses for a suit

betweerthe contractingparties” in contravention of the “American Ruléhat litigating parties

ordinarily must bear their own litigation expense&&eeln re RefcaSecurities Litig’n 890 F.

Supp. 2d 332, 340-44 (S.D.N.Y. 2012) (emphasis added).
Here, @ch of the underlyintawsuitspitted Certificateholders againBiNYM as Trustee

Because the Certificateholders are not pattdbe PSAst issue in the instant lawsuit

6 The PSAs and Insurance Agreements provide they are to be governed by KdawyYor
(PSAs at 221; Ins. Agmt. at 37). The parties agree New York law applies.
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BNYM'’s litigation expenses ithe underlyindawsuitsarenot “legal expenses for a suit between

the contracting parti€s In re Refco Securities Litig;890 F. Supp. 2d at 344nsteadthe

underlyinglawsuits werehird-party actions SeeHomeward Residential, Inc. v. Sand Canyon

Corp., 298 F.R.D. 116, 133 (S.D.N.Y. 201diting Ret. Bd. of Policemen’s Annuity & Benefit

Fund v. Bank of N.Y. Mellon, No. 1&v-5459 (S.D.N.Y.)Xlabelling one of the underlying

lawsuitsagainstBNYM a third-party action for purposes of Hooper Associpté&auch actions

do not triggeHooper Associats “unmistakably clear’standard.

The Court therefore will not apply the “unmistakabtligar standard to the indemnity
provisionscontested in this case.

V. Breach of ContradElaim

MBIA alleges the PSAdo not authorize the disputed reimbursemenstionstay
however, contende PSAgo authorize the disputed reimbursements,thatMBIA therefore
fails plausibly to allegéhose reimbursemestonstitutedabreach of contract

Nationstar offers two arguments in support of its position, both of which the Court rejects
at this early procedural stage.

A. Sections 6.03 and 3.08(a)(viii)

First, NationstaarguesSections 6.03 and(B(a)(viii) of the PSAgogetherauthorize the
disputed reimbursements.

The Court is not persuaded.

Section 6.03 of the PSAs requires the Trusts to indemnify the Master Servicer for

any loss, liability or expensmcurred in connection with.. anylegal action

relating to this Agreement or the Certificatether than .. any loss, liability or

expense incurred by reason of willful misfeasance, bad faith or gross negiigence

the performance of duties [under the PSAs] or by reason of recklesgadi of
obligations and duties [under the PSAs].



(PSA at 184). The PSAasospecify the funds used to provide this indemnity: Section
3.08(a)(viii) authorizes the Master Servicer to reimburse itself with ynfvam the Certificate
Accounts for its expenses “reimbursable pursuant to Section 6.3 4t (L33).

MBIA plausibly alleges these provisiofgy their plain meaningyrantthe Master
Servicer an indemnity righitiggeredonly whenthe Master Servicatirectly participates in and
spends moey on a lawsuitHere,Nationstar was na party to the underlyingawsuits nor did
the underlyindawsuits concern expenses Nationstar incurred in connection with its obligations
respecting the Trusts’ mortgages or certificates

Further,to the extenSections.03 and 3.08(a)(viii)'s plain meaning does not resttee
breach of contract clainthe amended complaint alleges it “has always been understood by all
parties” that the PSAs do not authorize the Master Servicer to reimburseoitsetfmnity
payments to the Trustee, as evidenced by the condaqgiradr Master Servicer thdid not
reimburse itself fosuchindemnity payments. (Am. Compl. § 45). Takthgse allegations as
true, they plausibly evidence a course of performance that supBi#ss breach of contract
claim—and under New York law, course of performance serves as persuasive eviderce of th

contracting parties’ intentSeeHaughton v. Cognisight, LLC, 953 F. Supp. 2d 478, 487-88

(W.D.N.Y. 2013) (collecting cases) (applying New York law).

B. Section 3.08(a)(vi)

Second, Nationstar argues Section 3.08(agfvine PSAsndependently authorizes the
disputed reimbursements, rendering MBIA'’s breach of contract claim implausibl

The Courtdisagrees

Section 3.08(a)(vi) entitles the Master Servicer to make withdrawals fre@drtificate

Accounts to reimburse itself for “unreimbursed Servicing Advances” (REA32). The PSAs

10



require the Master Servicer to “keep and maintain [a] separate accountinyfjgstach such
withdrawal “on a Mortgage Loan by Mortgage Loan basis.” (Id. at 134).

Nationstarcontends the disputedimbursements meet the “Servicing Advances”
definition and thusireproper. “Servicing Advances” means

[a]ll customary, reasonable and necessary “out of pocket” costs and expenses
incurred in the performance by the Master Serviafeits servicing obligations
hereunder, including, but not limited to, the cost of (i) the preservation, restoration
and protection of a Mortgaged Property, (i) any enforcement or judicial
proceedings, including foreclosures, (iii) the management and liquidation of any
REO Property, (iv) auction costs and expenses in connection with Chafifged
Mortgage Loans and (v) compliance with the [Master Servicer’'s] oligatinder
Section 3.10 [to maintain hazard insurance for each Mortgage Loan].

PSAsat 6162 (emphasis added). The phrase “servicing obligations” is not defined in the PSAs.
However, he Master Servicer’s servicirpligations are set forth in Article 11l of the PSAs
Section 3.01 speaks of the Master Servicer’s duty to “service and adminigtemntis’]
Mortgage Loans{id. at 118) and Section 3.02 authorizes the Master Servicer to “arrange for the
subservicing of any Mortgage Loan by a subserviadr’at 121). Each of the five enumerated
categories of costs listed in the “Servicing Advances” defindioses directly from the Master
Servicer’s conduct respecting individual mortgages or mortgaged properteesd. (& 61-62).
And the Master Servicer must justify any withdrawal taken under Section 08Iy
referencing in &separate accountiithe specific mortgage loan or loattswhich each such
withdrawal correspondd(ld. at 134).

These provisions plausibuggest the Master Servicet'servicng obligations’pertain
only to individual mortgages or mortgaged properties owned by the Trustaugthe disputed
reimbursements didot arise fromNationstar’sservicing of individual mortgages or mortgaged
properties, those reimbursements plausibly aréSenvicing Advance” under thd®?SAs.

Accordingly, the Court will not dismiss MBIA'’s breach of contract claim.

11



V. Indemnity Claim

As an alternative to its breach of contract claim, MBIA alleges the Insairdgreements
requireNationstar to indemnify MBIA for MBIA’s $6.8 million insurance claim payments t
Certificateholders.

NationstararguesMBIA fails adequatelyo pleadthisindemnityclaim.

The Courtagrees

The Insurance Agreemeniademnity clauseequires the Master Servicer indemnify
the Certificate Insurefor

any and all reasonable charges, fees, costs and expenses that the Insurer may

reasonably pay or incur.. in connection with .. any action, proceeding or

investigation that couldeasonably be expecteéd havematerial adverse effect

on . .. the rights or obligations of the Insurer under the Policy or the Transaction

Documents.

(Doc. #22-2 (“Ins. Agmt) at 25)/

The Court finds implausible MBIA’s allegation that its insurance payments to
Certificateholders qualify as expess@ncur[red] in connection withthe underlyindawsuits
against BNYM as Trusteg(Ins. Agmt. at 25).To the contrarythe relationship between the
underlyinglawsuits and MBIA’s insurance payments is highttenuateditheinsurance
paymentoccurredbecause (i) BNYMncurredlitigation expenses that (iifjiggered Nationstar’s
indemnity payments to BNYM, for which (iii) Nationstar reimbursed itsealigisnoney from the

Certificate Accounts, which in turiiv) caused Certificateholders to suffer a shortfall, as a result

of which (v) the Certificateholders’ submitted insurance claims to MBExerating (vi)

! The Insurance Agreements’ indemnity claus&actimposes obligations on bothe

Master Servicer and “the Seller,” h&Zeuntrywide Home Loans, In€¢'Countrywide”). (Ins.
Agmt. at 25). The parties do not address Countrywide’s potential obligas@aeder under the
Insurance Agreements’ indemnity clause.
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MBIA'’s insurance claim payouts to Certificateholders. The Court finds thahsheance
Agreementsindemnity clause, by its plain meaning, doesawver expenseso distantly
removedrom a lawsuitof the type the indemnity clause describes

Accordingly,MBIA’s indemnity claimunder the Insurance Agreemeigslismissed for
failure to state a clairh.

CONCLUSION

The motion to dismiss BGRANTED IN PART andDENIED IN PART. The breach of
contract claim and declaratory reldéim will proceed. The indemnity claim is dismissed.

The Clerk is directed to terminate the motion. (Doc. #20).

By February 12, 2019, Nationstar shall answer the amended complaint.

Dated:January29, 2019
White Plains, NY

SO ORDERED:

Vi

Vincent L. Briccetti
United States District Judge

8 To be sure, Nationstar’'s indemnity payments for BNYM’s litigation expesisesdid

not arise directlyrom a Trustrelated lawsuit. Bther, they arose from Nationstar’s contractual
indemnity obligation to BNYM as Trustee. BMationstar's indemnity paymeni&ar a much
closer relationship to the underlyiteyvsuits and thus plausiblgredescribed as incurde'in
connection with” thoskawsuits Nationstaindemnified BNYM for its litigation expensgs
MBIA paidinsurance claims submitted by Certificateholderdossescaused byationstar’'s
withdrawalsfrom the Trustgo reimburse itselfor indemnifyingBNYM for its litigation
expenses

o Nationstarassertsn a footnotehat MBIA’s claims for indemnification and declaratory
relief are “duplicative and derivative” of the breach of contract claim. (B5)atNationstar
offers no further explanaticand provides no supporting citations. Accordingly, the Court
denies Nationstar’s request that treelaratory and indemnitglaimsbe dismisseds
duplicative.
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