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UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OF NEW YORK

______________________________________________________________________ X
Inre:
BRADLEY C.REIFLER,

Debtor.
---------------------------------------------------------------------- X OPINION AND ORDER
BRADLEY C.REIFLER,

No. 18-CV-2559(CS)

Appellant,

- against
NORTH CAROLINA MUTUAL LIFE INSURANCE
COMPANY,

Appellee.
______________________________________________________________________ X
Appearances

MichaelD. Siegel
Siegel& Siegel,P.C.
New York, New York
Counsel for Appellant

NormanN. Kinel
SquirePattonBoggsLLP
New York, New York
Counsel forAppellee

Seibel J.

Beforethe Courtis the motion otcreditorNorth Carolina Mutual.ife Insurance
Company(“Appellee”) to dismiss for lack of jurisdictionandfor failure to prosecutetheappeal
filed by AppellantBradleyC. Reifler. (Doc.5 (“Appellee’sMTD”).) Appelles alsomovesfor

attorneysfeesanddoublecostsincurredin defending theppeal.(Doc. 7 (“Appellee’sFees
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Motion”).) Forthereasonstatedbelow, themotionto dismissis GRANTED andthemotionfor
feesandcostsis GRANTED in part

l. BACKGROUND

Only thefactsrelevantto the disposition ofthis matteraresetforth below.

OnMay 1, 2017, Appelleéiled a complaintigainstAppellant,initiating anadversary
proceedingn Appellant’'songoingChapter7 bankruptcycase. (Bankr.Doc. 1.)

OnDecembeR8, 2017, the Bankruptcy CowtderedAppellantto turn over, or provide
accesgo, all electronicdevicesanddatafor forensicinspectioranddatacollection(the“ESI
Order”). (Bankr.Doc.98.)

OnJanuaryl6, 2018 Appelleemovedfor anorderfinding Appellantin contemptfor not
complyingwith the ESI Order. (Bankr.Doc. 104.) After holding ahearing,the Bankruptcy
Court onFebruary6, 2018 found Appellant contempffor his “ongoing andvillful violation of
[the] ESIOrder” and, pursuartb FederalRule ofCivil Procedur&7(b)(2)(C) andFederalRule
of Bankruptcy Procedure 703atderedhim to payAppellee’scostsandattorneysfeesin
connectiorwith the contempinotionandthefeesandcostsof the vendothathadattemptedo
createaforensicimageof Appellant’'sdevicesthe“February20180rder”). (Bankr.Doc.117at
2-5.)

OnFebruaryl4, 2018, Appellant who wasrepresenteth the Bankruptcy Court
proceedings-filed a notice ofappealpro se seekingDistrict Courtreview of the February 2018

Order. (Doc. 1.) His notice ofappealdid not include &opy of the February 201®rder,the

L“Bankr. Doc.” refersto documentsiled in theunderlyingadversaryproceedingn the BankruptcyCourtfor the
SoutherrDistrict of New York underdocketnumberl7-AP-9016.



mandatoryfiling feg, or amotionfor leaveto appeaf TheClerk of CourtsetMarch1, 2018,
fourteendaysafter Appellantfiled his notice ofappeal asthe deadlingo “file with the
bankruptcyclerk andserve on theppelleea designation of théemsto be includedn therecord
on appealndastatemenbf theissuedo be presentedyeferredto asa“Designationand
Statement.”Fed. R. Bank.P.8009a)(1)(A}(B). Thefourteendaydeadlingpassedvith no
DesignatiorandStatement.

This Courtreceivedtheappealon March22, 2018 andtheClerk of CourtmadeApril 23,
2018 the deadlintor Appellant’sbrief, presumablypursuanto FederaRule of Bankruptcy
Procedure 8018(a)(1)XDoc.3.)® Oneweeklater,onMarch 29, Appelleemovedto dismissthe
appeaklndfor attorneysfeesanddoublecostsin defending theppeal.(Docs.5, 7.)
Appellant’s respons® themotionto dismisswasdueApril 9, 2018, but henissedthatdeadline
too?

OnApril 23, 2018, Appellantequestedn extensionglaimingthathe“had notreceived

anyinformationother tharanacknowledgmenthat[his] appeahadbeenreceived.” (Doc. 8.)

2 Appellantlater providedthis Courtwith animageof a cashier'scheckdatedFebruaryl6, 2018purportedlyusedto
paythefiling fee. (Doc.11at3.) Thatimagemaybe proofof the existenceof acashier'scheck butit is not proof
thatthe BankruptcyCourtreceivedthefiling fee. Neitherthe District Courtdocketnor the BankruptcyCourt docket
contairs adocketentryreflectingreceiptof thefiling feefor this appeal. The BankruptcyCourtdocketfor the
adversanproceedinghowever,doescontainadocketentryreflectingreceiptof thefiling feefor asubsequent
noticeof appeakhat Appellantfiled on May 9, 2018,(Bankr. DocketMinute Entry DatedMay 9, 2018, further
castingdoubton Appellant’sclaim thathe actuallypaidthefiling feefor theinstantappeal. While failure to paythe
filing feeis reasorfor dismissalsee Henry v. Pergamemfio. 1:CV-4481, 2012 WL 1243187, at *2 (E.D.N.Y.
Apr. 11, 2012)the Courtneednot dismissfor thatreasorbecausehereis anothereasorfor dismissal asdiscussed
below

3 Thethird docketentrydatedMarch22,2018noted that Appellanthadnot filed a“designationof contentsdue
March1,2018.” (Doc. 3 (emphasi®mitted).)

41t is unclearwhy the Clerk of Courtsetatendaydeadlinefor Appellants oppositionto Appellee’smotionto
dismiss Appelleemovedto dismissthe appealpursuanto FederalRule of BankruptcyProcedure3013,which
providesthat“unlessthedistrictcourt. . .ordersotherwise, . .anypartyto theappealmayfile aresponsé¢o
[Appellee’smotionwithin [seven]daysafter serviceof the motion.” Fed.R. Bank.P.8013(a)(3)(A). In anyevent,
whetherit wassevenor tendays,Appellantmissedthe deadline



After hearingfrom bothparties,andin light of Appellant’spro sestatusatthattime, the Court
extendedhetime for Appellantto opposeAppellee’smotionto dismissto May 14, 2018.(Doc.
11.) Appellansubmittedhis opposition oMay 10, (Doc. 12 (“Appellant’s Opp.”), and
AppelleerepliedonMay 22, (Doc. 17 (“Appellee’sReply)). Appellant’s counsehlsoappeared
onMay 10. (Doc. 13.)

In themeantimepnMay 4, 2018, the Bankruptcy Coussuedanothemrder(the“May
20180rder”), finding Appellantin continuingcontemptof theESI Order,imposing additional
sanctionsandenteringa defaultjudgmentagainstAppellant orall counts ofAppellee’s
complaint. (Bankr.Doc.176.Y

Il. MOTION TO DISMISS THE APPEAL

A. Appellant Appealsfrom an Interlocutory Order

This Courthasjurisdictionto hearappealdrom decisions of a bankruptcy court pursuant
to 28 U.S.C. § 158(ayvhich providesin pertinentpartthat“[t]he district courts of theJnited
Statesshall havejurisdictionto hearappeals . .from final judgments,orders,anddecrees; . .
[and,]with leaveof the courtfrom otherinterlocutoryordersanddecrees . . of bankruptcy
judges.” 28 U.S.C. § 158(@), (3). “[F] or a bankruptcy court order to be final . . . , the order
need not resolve all of the issues raised by the bankrupity mustcompletelyresolveall of
theissuegertainingto adiscreteclaim, includingissuesasto the properelief.” Dicola v. Am.
Steamship Owners Mut. Prot. & IndeAssn. (In re Prudential Lines, Inc.p9 F.3d 327, 331

(2d Cir. 1995) (emphasis amternal quotation marks omitted).

5> Appellanthasappealedhis order. (Bankr. Doc. 178;Notice of Appeal,North Carolina Mutual Life InsuranceCo.
v. Reifler, No. 18-CV-4711, (S.D.N.Y.May 29,2018),Doc. 1.)



Appellantappealedrom the February20180rder,which found himin contempt of the
ESIOrderandimposed sanctiornt® compelcompliancewith theESIOrder. Generally,"an
order ofcivil contempis not‘final’ within the meaning of [28 U.S.C. §] 1291 hsit
interlocutoryandthereforemay not beappealedintil theentryof afinal judgmentn the
underlyinglitigation.” OSRecovenjnc.v. OneGroupelnt’l, Inc., 462F.3d87, 92(2d Cir.
2006) (footnoteomitted);seeFletcherv. Ball (In re: SoundvievElite, Ltd.), No. 15-CV-5666,
2016WL 1178778at*8 (S.D.N.Y.Mar. 23, 2016)“Civil contempirdersagainsipartiesto an
actionarenon{inal orders;assuch, they cannot bemmmediatelyappealecbsenteavefrom the
court.”). At first glance thejurisdictionalanalysishereappearstraightforward an
interlocutory ordecannotbeappealed.Nonetheless, Appellamiakeswo argumentsasto why
theFebruary20180rderis not atypical civil contempt ordeandthuscanbeappealed

First, while Appellantconcedeshatthe February20180Orderis interlocutory,heargues
thatit is appealableinder thecollateralorderdoctrine. (Appellant’s Opp. 1 7.YAn
interlocutory ordemay beappealegursuanto thecollateralorder doctrine . .wherethe
decisionwould (1) conclusivelydeterminethe disputed questio(?) resolveanimportantissue
completelyseparatérom themeritsof theactions,and(3) beeffectivelyunreviewableon appeal
from afinal judgment.” In re: 127 John StAssocs.No. 93-B-46171, 200%VL 911488 at *5
(S.D.N.Y.Apr. 18, 2005)citing Cohenv. Beneficialindus. Loan Corp.337U.S.541, 546-47
(1949)). Appellantcitesthe standardfor thecollateralorderdoctrine bumakesno attemptto
show how the February 20T dersatisfiesthedoctrine’srequirementshis argumenthatthe
doctrineappliesis conclusory.In anyevent,anysuchargumentwould founder on ththird
prong. And while there are exceptions to the general rule that civil contempt oedecd ar

immediately reviewable such as whetheorderis issuedagainsta nonparty, or arisesfrom a



post-judgment proceedirifjv]here themaincases effectivelyterminate” or from a contempt
proceedinghatis the“sole court proceeding involved” — thos&ceptionsdo not apply.Int’l
Bus. Machines Corp. v. United Stgtd83 F.2d 112, 115 n.1 (2d Cir. 1973).

Second, Appellardrgueghatthe instanappeais nowfrom afinal orderbecausé¢he
May 20180rder“terminat[ed]theadversaryroceedinghatcausedhis appeal.” (Appellant’s
Opp. 1 2.)In otherwords,heargueshe May 20180rderconstitutesafinal judgment, thus
curingthejurisdictiond defectwroughtby Appellant'schallengeto whatwasan interlocutory
order. Appelleedisagreesielying onFirsTier Mortgage Cov. Investas Mortgagelnsurance
Co, 498U.S.269 (1991)to arguethatthis appeals still improper despite thiglay 2018 Qder.
(Appellee’sReplyat 4-5.)

FirsTier heldthatFederalRule of AppellateProceduret(a)(2)— themodelfor Rule
8002,seeFed.R. Bankr.P. 8002 advisory ammitteenoteto 2014amendment“permitsa
notice ofappealiled from certainnonfinaldecisiongo serveasan effectivenoticefrom a
subsequentlgnteredinal judgment.” FirsTier, 498U.S.at 274. FirsTier observedhat Rule
4(a)(2)"“was intendedo protectthe unskilleditigant whofiles a noticeof appealffrom a decision
thathereasonablybut mistakenlybelieve[d]to be afinal judgmentwhile failing to file a notice
of appealfrom theactualfinal judgment.” Id. at276. FirsTier makesclear,howeverthat Rule
4(a)(2)does notpermit[] a notice ofappealrom aclearlyinterlocutory decision -suchasa
discoveryruling or asanctionorder under Rulé&1 of theFederaRulesof Civil Procedure.”ld.

Appellant does not addreBgsTier. The SecondCircuit, howeverhasheldthat* a
prematurenotice ofappealrom a nonfinalorder mayripeninto avalid noticeof appealf afinal
judgmenthasbeenenteredyy thetime theappeals heardandthe appelleesuffersno

prejudice.” Cmty. Bank, N.A. v. Rifflé17 F.3d 171, 174 (2d Cir. 201@ef curian) (quoting



Smith ex relSmith v. Half Hollow Hills Cent. Sch. Dis298 F.3d 168, 172 (2d Cir. 200kf
curiam)); seeSwedey. RochesteCarpenterdPensionFund 467 F.3d 216, 22(2d Cir. 2006).
But it is unclearwhetherthis rule extendgo an“appealfrom aclearlyinterlocutorydecision—
suchasadiscoveryruling or asanctionorder.” FirsTier, 498U.S.at276° Riffle involvedan
appealrom adistrict courtorderaffirming anorderdenyingautomaticdismissal. SeeRiffle, 617
F.3d at 172-73Theappeain Smitharosefrom adistrict court’sgrant of judgment on the
pleadingdn favor oftheappelleessto all buttwo of theappellantsclaims. SeeSmith 298
F.3dat 170-71. In Swedetheappellantdiled anoticeof appeakfteradistrict court’s grantof
summaryjudgmentin favor of theappelleebut beforetwo additional judgments, one resolving
claimsfor statutorydamagesndanother ordering one of tlagppellantso pay aspecificamount
of damageso theappellee.SeeSwede467 F.3cat 219. None of the orders underlying those
appeals fifFirsTier's “clearly interlocutory” description. I8layton v. AmricanExpressCo,
460 F.3d 215, 224-25 (2d Cir. 2006), the Second Circuit concluded that it had jurisdiction over
an appeal from a district court order that dismissed appellant’'s complaint bigcdyhem leave
to amend.Slaytonnoted that the appellant’s “‘confusion [wa]s understanddbld. at 225
(quaing FirsTier, 498 U.S. at 276). There is no such confusion here, and if there were, it would
not be understandable.

In addition, althouglit is not bindingprecedentthe Third Circuit has held that “appeals
from discovery orders [or similar interlocutory orders] do not qualify as premappeals that
may ripen upon entry of final judgment&dapt of Phila. v. Phila. Hous. Aufl33 F.3d 353,

365 (3d Cir. 2006)seelLazorko vPa.Hosp, 237 F.3d 242, 248 (3d Cir. 2000) (“Because Rule

6 In asummaryorderthatlacksprecedentiagffect,the SecondCircuit assumedor the sakeof argumenthata
“notice of appeal[that] pertaingo [a] clearlyinterlocutorydecision[]is capableof ripeninginto a properappeal
uponentryof final judgment’but cited asauthorityFirsTier, which contradictghatassumption.SeePereyra v.
Fancy Mayflower Cleaners, Inc643F. App’x 35, 37 (2d Cir. 2013) (summary order).



11 sanctions awards are interlocutory in nature, [Rule 4(a)(2)] does not extend tQ (bitimg’
FirsTier, 498 U.S. at 275-76)TheD.C. Circuit hasalsoobservedhat Rule4(a)(2)would not
saveprematureappeas from “clearly interlocutory decisionsuchasdiscovey rulings” See
Outlaw v. Airtech Air Conditioning & Heating, Inet12 F.3d 156, 161 (D.C. Cir. 2005)
(discussingd-irsTier).

The February 2018 Order is therefore within the category of dectiatfsrsTier
deemedclearly interlocutory.” As such, theCourttreatsthe February2018 ordeasan
interlocutoryorder.

B. Leaveto Appeal is Denied

“Even when orders are ndtrial,” under 28 U.S.C. § 158(a)(3), district courts have
jurisdiction to hear appeals from interlocutory orders and decrees with ledneeaafuirt.”
Sterling v. Harrison (In re SterlingNo.17-CV-248, 2018 WL 1157970, at *3 (S.D.N.Y. Mar.
2, 2018)(citing Gibson v. Kassover (In re Kassove3#3 F.3d 91, 94 (2d Cir. 20033ppeal
filed, No. 18-995 (2d Cir. Apr. 6, 201,8ee alsd-ed.R. Bankr.P. 8004 (providing procedure
for appearequiringleave) Appellant has ndbrmally sought leave here, but the Court will treat
his notice of appeal as a motion for leave to appeal an interlocutoryb@charse this is an
appeakequiring leave and Appellant did not include a motion for le&8SexfFed.R. Bankr.P.
8004(d)(“If anappellantimely files a noticeof appealunderthis rule butdoesnot include a
motionfor leave,thedistrictcourt . . .may. . .treatthe notice ohppealsamotionfor leave
andeithergrantor denyit.”); Sterling 2018 WL 1157970, at *3 n.Back v. LTV Corp(In re
Chateaugay Corp, 213 B.R. 633, 637 (S.D.N.Y. 1997).

To determinewvhethereaveto appealshould be grantedijstrict courtsapplythe

standardprescribedn 28 U.S.C. § 1292(b)Credit OneFin. v. Anderson(In re Andersoi, 550



B.R. 228, 234(S.D.N.Y.2016). A courtmnaygrantleaveif the underlyingorder: (1) “involves a
controlling question ollaw,” (2) “as to which thereis substantial grountbr differenceof
opinion,” and(3) “an immediateappealfrom the ordemaymateriallyadvanceheultimate
terminationof thelitigation.” 28 U.S.C. § 1292(b)The “would-beappellant’hasthe burden of
establishingll threeelements.SeeCasey. Long IslandR.R.Co, 406F.3d 142, 1462d Cir.
2005). ‘In addition, gpartyseekingeaveto appeala nonfinal ordermust demonstrate
exceptionakircumstanceso overcome thgenerakversiono piecemehlitigation andto justify
adeparturdrom thebasicpolicy of postponingappellatereview until aftertheentry of afinal
judgment.” Dev.Specialists|nc. v. Akin GumpStraus Hauer &eld,LLP (In re CoudertBros.
LLP LawFirm AdversaryProceedings)447B.R. 706, 711(S.D.N.Y.2011)(internalquotation
marksomitted).

Appellant does nanhakeanyargumentggroundedn the § 1292(bglementsandthe
Courtwill not construcanyarguments on his behalAccordingly,the CourtdeniesAppellant
leaveto appealthe February20180rder,andthis caseis thereforedismissedor lack of
appellatgurisdiction.’

II. MOTION FOR ATTORNEYS' FEESAND COSTS

Appelleeseeksattorneysfeesanddoublecostspursuanto FederalRule of Bankruptcy

Procedure 802Becauséppellant brought a frivolougppeakndfailed to prosecutét by not

7 Appelleealsoargueghattheinstantappeais dismissabldecauséppellantdid nottimely file andservea
Designatiorand Statement. (Appellee’sMTD at 6-9.) ThisargumeniassumeshatAppellantfiled anoticeof
appealksof right, whichwould triggerthe 14-daydeadlineto file andservea Desighatiorand Statemenbncethe
noticeof appealbecomesffectiveunderRule8002” Fed.R.Bankr.P.8009(a)(1)(B)(i). Theinstantappeal,
however s notanappeaksof right; it is anappearequiringleave. As such,the 14-daydeadlinearises‘after . . .
anordergrantingleaveto appeals entered.” Id. 8009(a)(1)(B)(ii). The Courtnevergrantedeaveto appeal so
Appellantwasnotrequiredto file andservea Designatiorand Statement.As aresult,the Courtdeclinesto dismiss
theinstantappealfor untimelyfiling andserviceof a Designatiorand Statement.



filing andserving aDesignatiorandStatement (Appellee’sFees Motionat 2-3.) Because
Appellantwasunder naobligationto file and serve a signatiorand Statementseenote 7
above, the Couraddressesnly the frivolousappealargument

“If thedistrictcourt. . .determineshatanappeals frivolous, it may,afteraseparately
filed motionor noticefrom the courtandreasonabl®pportunityto respondawardjustdamages
ard singleor doublecoststo theappellee.” Fed.R. Bank.P. 8020;seeHanoverDirect, Inc. v.
Marx Realty& Improvemento. (In re T.R. Acquisition Corp.309 B.R. 830, 842 (S.D.N.Y.
2003) (“Bankruptcy Rule 8020 provides that a district court may ajatdlamages and single
or double costs to an appellee if the district court determines that appeallfeokraptcy court
order is frivolous.J. “Whenreviewingarequestor Rule 8020 sanctions,district court must
employthestandardestablishedby Rule 38 ofthe FederaRulesof AppellateProcedure,n re
NegoshNo. 06-CV-5617, 200AVL 2445158at*6 (E.D.N.Y. Aug. 22, 2007)anddetermine

whether“the appeatakenis . . . groundless, without foundaticandwithout merit, eventhough

8 While Appellant’sconductin nottimely opposingtheinstantmotionto dismissis not the basisfor attorneys fees
andcoststhe Courtwill takethe oppatunity to addressis conduct. Appellantblameshis untimelyoppositionto
themotionto dismisson his lack of accesgo the electronicdocket. (Appellant’'sOpp.{10.) Thedeadlheto
opposeamotionarisesfrom the BankruptcyRules,which doesnotrequireaccesgo the electronicdocket.
“Procedurarequirement&stablishedby Congresdor gainingaccesso thefederalcourtsarenotto bedisregarded
by courtsout of avaguesympathyfor particularlitigants.” SeeBaldwin Cty. WelcomeCtr. v. Brown, 466 U.S.147,
152(1984)(percuriam). This CourthasalreadyadvisedAppellantthat“[e]ven pro selitigantsarerequiredto
familiarizethemselvesvith therulesgoverningtheir cases, (Doc. 9). SeeEdwardsv. I.N.S, 59 F.3d5, 8 (2d Cir.
1995)(“[ P]ro selitigantsgenerallyarerequiredto inform themselvesegardingoroceduratulesandto complywith
them.”).

Appellantalsoclaimsthat“the serviceof the motionto dismisswasnot provento be actuallyreceivedby
[Appellant].” (Appellant’sOpp.19.) ElsewhereAppellantclaimednotonly thatservicewasnot proven,butthatit
did notoccur. (SeeDocs.8, 11.) AlthoughaFedExnotificationindicateshatthe motionto dismisswasdelivered
to Appellant’'shousein Millbrook, New York, (Doc. 10-2), Appellantargues- throughabrief of counselnotvia a
declaratioron personaknowledge-thathe hasahomein Manhattarandthatthe Millborook homeis “more of a
[slJummerhome,andhe wasnot thereto getapackagdeft atthedoorstep.” (Appellant’'sOpp. T 9.) His actions
suggesbtherwise. Appellantidentified the Millbrook addressashis mailing addressn his noticeof appeal(Doc.
1), thecivil coversheet(Doc. 2), andhis pro seconsento receiveelectronicserviceform, (Doc. 14 at1). Hewrote
theMillbrook addresssthereturnaddres®nthe envelopeneusedto mail his consenform. (Id. at2.) And ata
hearingbeforethe BankruptcyCourton March6, 2018,Appellanttestifiedunderoaththathis addresss the
Millbrook address.(Bankr.Doc.155at9:21-23.) In makingthis argumentAppellantdemonstratesithergross
negligenceor dishonesty.

10



appellantdid not bringit in badfaith,” In re Davis No. 03-CV-7926, 2004VL 1336233at*1
(S.D.N.Y.June 15, 2004) (quotirig re 60 E. 80th StEquities,Inc., 218F.3d109, 1192dCir.
2000)). “Additionally, a court may consider whether the appellantisnaegt addresses the
issues on appeal, fails to cite any authority, cites inapplicable authority, orekdsstantiated
factual assertions, asserts bare legal conclusions, or misrepresentsrihé kgstan v. Turner
(In re Kristan) No.BAP EP 08041, 2008 WL 8664765, at *4 (B.A.P. 1st Cir. Dec. 15, 2008).

Appellants only arguments thatif hisappeals improper thenthemotionfor feesalso
fails for lack of jurisdiction but hecitesno authorityfor thisargument (Appellant’s Opp. 1 8.)
Indeedprecedensuggest thatthe Courtstill maintaingurisdictionto imposesanctiongvenif
it lackssubjectmatterjurisdictionover the underlying actiorSeeKennethMichael Wright, LLC
v. Kite Bros.,LLC, No.16-CV-1713, 201 AVL 1319815at*2 (W.D. La. Apr. 5, 2017)(in
contextof Fed.R. Bank.P. 8020, holdinghat“a courtmaysanctionawyersfor abusing the
judicial procesevenwhenthe court does ndtavesubjectmatterjurisdiction over the
underlying dispute”)affd sub nomKennethMichael Wright, L.L.Cv. Kite Bros., L.L.C(Inre
Kite), 710F. App’x 628(5th Cir. 2018) per curiam); seealsoCastillo Grand,LLC v. Sheraton
Operating Corp,. 719 F.3d 120, 12&d Cir. 2013) (Becausethe commoraw powerto award
attorney’sfeesderivesfrom thecourt’s equitable powerandis unrelatedo themeritsof an
action,a courtmaystill awardfeeseventhoughit lackssubjectmatterjurisdiction.”); Schlaifer
Nance & Cov. Estateof Warho] 194 F.3d 323, 33@d Cir. 1999) ([E]ven whenadistrict
courtlackssubjectmatterjurisdiction overan underlyingaction,it still possessgsirisdictionto
impose sanctionarisingfrom the underlyingase.). Sothe CourtrejectsAppellant’s

juridiction argument.

11



Turningto themerits, Appellant soughteview of theFebruary20180rder— acivil
contempt ordethatis clearlyinterlocutory. Civil contempirdersaregenerally*not ‘final’
within themeaningof [28 U.S.C. 8] 1291 bugare] interlocutoryandthereforemaynot be
appealedintil theentryof afinal judgmentin the underlyinditigation.” OSRecovery62 F.3d
at92. Appellant did noarguewhy the Court shouldrantleaveto appeabasedon the standards
prescribedn 28U.S.C. 8§ 1292(b).In additionto not“address[inglanissug] onappeal,”
Appellant,asdiscusse@dbove,'makesunsubstantiatefhctualassertionsassertdarelegal
conclusions,’and“fails to cite anyauthority,” otherthancasesecitesfor boilerplatelanguage,
(seeAppellant’'sOpp. 7). Kristan, 2008 WL 8664765, at *4. Thus, the Codeemshe
instantappealfrivolous. Seed. (deemingappealof final order frivolous where appellant
“clearly lacked standing; see als@tichtingMayflower Recreational Fonds City of Park City
225 F. App’x 744, 746 (10th Cir. 2007) (unpublished) (deeming appeal of interlocutory order
frivolous where thergvasclear precedent against appellant’s position and appelthnbticite
legal authority to support its positigrnited States v. CryNo. 03CR-6142, 2006 WL
559255, at *1 (W.D.N.Y. Mar. 6, 2006)éemingappeal ointerlocutory order frivolousvhere
orderaddressed aon-collateral matterandtherewas precedent against appellarosition).

Appellees requesfor attorneysfeesandcostsalsomeetsthe procedural requirements —
therequestvasin aseparatenotionandAppellanthada reasonable opportunity respond.As
aresult,Appellee’smotionfor Rule 8020 attorney$eesandcostsfor appealinghe February
20180rderis granted. Butin light of Appellant’s bankruptcgndhis pro sestatusthroughout
most ofthis appealthe Courtdeclinesto awarddoublecosts. SeeNegosh2007WL 2445158at

*6.

12



V. CONCLUSION

Forthereasonsetforth above Appellee’smotionto dismisstheappeafrom the
February20180rderis GRANTED, andAppellee’smotionfor attorneysfeesandcostsis
GRANTED to theextentthatfeesandcosts,although not doubleosts,areawarded
Appellant’'sappeals dismissedwvith prejudice. Appelleeis directedto submitto this Court abill
of attorneysfeesandcostsassociateavith defendinghis appealandmovingfor attorneysfees
andcostsby July 30, 2018.The Clerk of Courtis respectfullydirectedto terminatethe pending
motions,(Docs.5, 7), enterjudgmentfor Appellee,andclosethecase.

SO ORDERED.

Dated:June 28, 2018
White Plains,New York

(otthy, faiket

CATHY SEIBEL,U.S.D.J.
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