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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RONALD C. GREENLAND,
Plaintiff,
v No. 18-CV-3157 (KMK)
THE MUNICIPALITY OF WESTCHESTER OPINION & ORDER
COUNTY, et al,
Defendants.
Appearances:

Ronald C. Greenland

Attica, NY

Pro se Plaintiff

Loren Zeitler, Esq.

Westchester County Department of Law

White Plains, NY

Counsel for Defendants

KENNETH M. KARAS, UnitedStates District Judge:

Ronald C. Greenland (“Plaintiff”), currentlgcarcerated at Attic&orrectional Facility,
brings this pro se Action agairthe Municipality of Westchest€ounty (the “County”); Lana
Hochheiser (“Hochheiser”)phn O’Rourke (“O’Rourke”); Paul Noto (“Noto”); Glenna Lunn
(“Lunn”); Edward W. Kelch (“Kelch”); James @er (“Greer”); and Mary E. Eustace (“Eustace”)
(collectively, “Defendants”), under 42.S.C. 88§ 1981, 1983, and 1985; 28 U.S.C 8§ 1331 and
1343; and the Civil Rights Act of 1870Sg¢eAm. Compl. 1-2 (Dkt. No. 43):) Before the Court

is Defendants’ Motion To Dismiss the Amendedh@aint pursuant to Federal Rule of Civil

! The Court cites to the ECF-stamped pagelmemnat the upper right-hand corner of
Plaintiff's Amended Complaint.
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Procedure 12(b)(6) (the “Motion”).SeeNot. of Mot. (Dkt. No. 50) For the reasons stated

herein, the Motion is granted.

|. Background

A. Factual Background

The following facts are drawn fno Plaintiff's Amended Compiat and are taken as true
for resolving the instant Motion.

Similar to the original Compiat, Plaintiff once again altges that Noto, O’Rourke, and
Hochheiser, all alleged to be state prosesuytsystematically and clandestinely leaked
information to the press concemgiPlaintiff’s DNA profile.” (Am.Compl. 4.) Plaintiff claims
that this act constituted defamation and shaidd invoke the state-eated danger doctrine
because Defendants allegedly “knew the situation they created would . . . defame” Plaintiff’s
character. I(l.) Plaintiff alleges that Noto, a supesor, had “actual” or “constructive”
knowledge of Hochheiser and O’Rourke’s cortdarnd that the County s failed to properly
train its employees to “accusdy interpret and properkgxercise” the Constitution.ld; at 4-5.)

Based on the foregoing, Plaintiff seeks a detion that Defendasitacts constituted
“bad faith prosecution” and th#te Court “[a]scertaimnd decree the amouwrftdamages” that
Plaintiff has suffered. Id. at 6.) Plaintiff also includedraquest for the@pointment of pro
bono counsel in his Amended Complaind. @t 5.)

B. Procedural Background

The Court previously provided this Actiorpgsocedural history ifts September 24, 2019
Opinion & Order granting Defendants’ First ktan To Dismiss (the “2019 Opinion”).SgeOp.
& Order (*2019 Op.”) (Dkt. No. 42).) The Coustiefly summarizes the proceedings since the

issuance of the 2019 Opinion below.
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On October 28, 2019, Plaintiff fitlethe Amended ComplaintSéeAm. Compl.)
Following the submission of Defendants’ Pre-Motion Letter requesting leave to file the instant
Motion, (Dkt. No. 44), the Court issued a bnfischedule, (Dkt. No. 45). On December 9,
2019, Plaintiff submitted a Letter stating thatauld withdraw his Amended Complaint if
Defendants could ensure that amjine material aboutis case on the news and social media
would be erased.SeeDkt. No. 46.) Defendants respondedtisig that they di not control any
of the online material to whicRlaintiff referred and could nétinpublish or remove” it. (Dkt.
No. 48.)

On December 18, 2019, Defendants submitted their MotiaeNot. of Mot.;see also
Decl. of Loren Zeitler, Esq. in Supp. of Mot. (‘iller Decl.”); Defs.” Mem. of Law in Supp. of
Mot. (“Defs.” Mem.”) (Dkt. Nos. 51-52).) On January 15, 2020, Pldistibmitted a renewed
request for appointment pfo bono counsel. (Dkt. No. 55.) @ Court denied it, explaining that
Plaintiff had not shown any matakichange in the factors thise Court must consider when
evaluating requests for pro bono counsel, whiehGburt had already adesed in a previous
Order. GeeDkt. No. 56;see alsdrder (Dkt. No. 23).) Platiff filed an Opposition to the
Motion on March 2, 2020.SeePl.’s Mem. of Law in Opp’n to Mot. (“Pl.’s Mem.”) (Dkt. No.
60).) Defendants filed a Reply on March 19, 2028eeDefs.” Reply Mem. of Law in Supp. of
Mot. (“Defs.” Reply Mem.”) (Dkt. No. 61).) Afteobtaining leave of thedlirt, Plaintiff filed a
Sur-Reply on May 22, 2020S¢€Pl.’s Reply Mem. of Law irDpp’n to Mot. (“Pl.’s Reply
Mem.”) (Dkt. No. 67).)

Il. Discussion

A. Standard of Review

The Supreme Court has held that, while mplaint “does not need detailed factual

allegations” to survive a motion thsmiss, “a plaintiff’s obligatin to provide the grounds of his
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entitlement to relief requires more than lakseisl conclusions, and a formulaic recitation of the
elements of a cause of action will not d@&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(citations, alterations, @nguotation marks omitted)ndeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullyrarmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does anptaint suffice if it tenders naked
assertions devoid of furthéactual enhancementid. (alteration and quotath marks omitted).
Rather, a complaint’s “[flactual allegations mbstenough to raise a right to relief above the
speculative level. Twombly 550 U.S. at 555. Although “or a claim has been stated
adequately, it may be supporteddhowing any set of facts consistevith the allegations in the
complaint,”id. at 563, and a plaintiff need allege “onlyoeigh facts to state aaiin to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausible gfff complaint must be dismissedd’; see also Igbal556
U.S. at 679 (“Determining whetharcomplaint states a plausiblaiah for relief will . . . be a
context-specific task that reges the reviewing court to dramw its judicial experience and
common sense. But where the well-pleaded factsotipermit the court to infer more than the
mere possibility of misconduct, the complaais alleged—nbut it has not ‘show[n]'—'that the

pleader is entitled to relief.” (citation omitg (second alteration iniginal) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notallled generous departure from the
hypertechnical, code-pleading regime of a priar, eut it does not unlock the doors of discovery
for a plaintiff armed with notimg more thananclusions.”).

In considering a motion to dismiss, the Gduanust accept as true all of the factual

allegations contained in the complain&tickson v. Parduss51 U.S. 89, 94 (2007) (per

curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)ri*addressing the sufficiency
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of a complaint we accept as trakkfactual allegations . . " (quotation marks omitted)).
Further, “[flor the purpose of resolving [a] tran to dismiss, the Court . . . draw[s] all
reasonable inferences in favor of the plaintifidaniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014) (citingoch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir.
2012)). Where, as here, a plaintiff proceedssaiahe “complaint[] must be construed liberally
and interpreted to raise the strongagiuments that [it] suggest[s]3ykes v. Bank of An¥.23
F.3d 399, 403 (2d Cir. 2013) (pemriam) (quotation nt&s omitted). Howeer, “the liberal
treatment afforded to pro se litigants doesen@mpt a pro se parfsom compliance with
relevant rules of procedairand substantive law.Bell v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (quotan marks omitted)see also Caidor v. Onondaga Courtiy7 F.3d 601,
605 (2d Cir. 2008) (“[P]ro se litants generally are geired to inform themselves regarding
procedural rules and to comply with théritalics and quotabn marks omitted)).

Generally, “[i]n adjudicating a Rule 12(b)(6otion, a district court must confine its
consideration to facts stated the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by refece, and to matters which judicial notice
may be taken.”Leonard F. v. Isr. Disc. Bank of New Ypi©9 F.3d 99, 107 (2d Cir. 1999)
(quotation marks and citation oneitl). When a plaintiff proceeds pro se, however, the Court
may consider “materials outside the complaint®extent that they are consistent with the
allegations in the complaint&lsaifullah v. Furco No. 12-CV-2907, 2013 WL 3972514, at *4
n.3 (S.D.N.Y. Aug. 2, 2013) (quotati marks omitted), including, aslevant here, “documents
that a pro se litigant attaeh to his opposition paper&gu v. RheaNo. 09-CV-4732, 2010 WL

5186839, at *4 n.6 (E.D.N.Y. Det5, 2010) (italics omitted).
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B. Analysis

1. Request for Pro Bono Counsel

Plaintiff appears to renew his requesbe assigned pro bono counsé&edAm. Compl.
5-6.) This request has previously beemied without prejudice twice S€eOrder; Dkt. No.

56.) The Court denies it once again.

Although there is not a constitutional rightdounsel in civil cases, the Court has the
authority to appoint counkfor indigent parties.See28 U.S.C. § 1915(e)(1). Yet, “[b]road
discretion lies with the distrigudge in deciding whether tgpoint counsel pursuant to this
provision.” Hodge v. Police Officer802 F.2d 58, 60 (2d Cir. 1986) (citation omitted). When
analyzing whether appointmentadunsel is appropriate, the@@t should undertake a two-step
inquiry. SeeFerrelli v. River Manor Health Care Ctr323 F.3d 196, 203-04 (2d Cir. 2003).
First, the Court “should . . . determine whathige indigent’s position seems likely to be of
substance.”ld. at 203 (quotingdodge 802 F.2d at 61-62%ee alsa@lohnston v. Mahat06 F.3d
39, 41 (2d Cir. 2010) (“This Court considers mas for appointment of counsel by asking first
whether the claimant has methaeshold showing cdome likelihood of merit.” (citations and
guotation marks omitted)). Intogr words, the claim must nioé so “highly dubious” that the
plaintiff appears to have no chance of succéisdge 802 F.2d at 60 (citation and quotation
marks omitted). In making this determinatitile Court construes pleads drafted by pro se
litigants liberally and iterprets them to raigbe strongest arguments that they sugg8se
Triestman v. Fed. Bureau of Prisod&0 F.3d 471, 474 (2d Cir. 200&ommersett v. City of
New York679 F. Supp. 2d 468, 472 (S.D.N.Y. 2010).

If the threshold requirementiset, the Court should procetalconsider other prudential

factors such as Plaintiff’s
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ability to investigate the crucial factghether conflicting evidence implicating the
need for cross-examination will be thejorgproof presented [to the fact finder],
the indigent’s ability to present the catlee complexity of the legal issues[,] and
any special reason . . . why appointmentainsel would be moiéely to lead to

a just determination.

Ferrelli, 323 F.3d at 203-04 (alteration omitted) (quotittgige 802 F.2d at 61-62%ee also
Garcia v. USICE (Dept of Homeland Se&p9 F.3d 91, 98—-99 (2d Cir. 2011) (listiHgdge
factors).

“Additionally, the Second Circuit has interped [28 U.S.C. § 1915J)] to requre that
the plaintiff be unable to obtain counsel ‘bef appointment will even be consideredViorris
v. Moran No. 12-CV-7020, 2014 WL 1053658, at *1 (S.D.N.Y. Mar. 14, 2014) (quétodpe
802 F.2d at 61)see als@ustice v. Kuhnapfeb82 F. Supp. 2d 233, 235 (E.D.N.Y. 2013) (“A
plaintiff requesting appointment cbunsel must show that sheauisable to obtain counsel before
appointment will even be considerefcitation and quotation marks omittedyyjlliams v.
Nicholson No. 12-CV-8300, 2013 WL 1800215, at *2 (\DY. Apr. 22, 2013) (“Where, in a
civil action, an applicant fails tmake any effort to engageuwtsel, appointing counsel for the
applicant is not appropriate and should not dveonsidered . . . .” (citation omitted)).

As discussed in further detail below, theu@t finds Plaintiff’s chims have not met the
threshold of showing some likebod of merit. Even interpretdiberally, Plaintiff’s pleadings
fail to allege the existence of a constitutional violation. Pl&in&éé also failed to demonstrate a
showing of the prudentidlodgefactors meriting the assignmtesf pro bono counsel. Although
Plaintiff is litigating hs claims against trained lawyeas;lack of legal knowledge, without
more, does not provide sufficiebasis to appoint counselTramun v. OcasioNo. 11-CV-6061,
2012 WL 1142452, at *1 (S.D.N.Y. Apr. 4, 2018ge alsdaNest v. BrickmarNo. 07-CV-7260,
2008 WL 3303773, at *2 (S.D.N.Y. Aug. 6, 2008) (notthgt a “lack of knowedge in civil law”

does not justify a request for counsel (recordioita alterations, and qudian marks omitted)).
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Moreover, Plaintiff’s claims “are not so mplex or unique that person of Plaintiff’'s

intelligence would be unable to handle them at this stalgleria v. City of New YoriNo. 12-
CV-28, 2013 WL 1165554, at *2 (S.D.N.Y. Mar. 19, 201®)Jaintiff's case is largely based on
the retelling of public events—pscifically, allegedly unconstitional publications—and “do[es]
not appear to require outside inveatign” at this stage of the casBerson v. ErcoleNo. 08-
CV-7532, 2009 WL 855758, at *2 (S.D.N.Y. Mar. 26, 2009). Therefore, Plaintiff’s request for
pro bono counsel is denied.

2. Motion To Dismiss

Defendants argue that the Amended Complaitg fa comply with Federal Rule of Civil
Procedure 8(a); that Plaintiff has failed to gdenunicipal liability fo or individual personal
involvement in any constitutionalalation; that absolute and qu@d immunity apply; and that
Plaintiff otherwise fails to state a clainrfoconspiracy under § 1983, the state created danger
doctrine, and any state law clainSeg generallpefs.” Mem.) The Court considers the
arguments as needed.

The only discernible factual allegations in Plaintiff’'s Amended Complaint are that Noto,
O’Rourke, and Hochheiser “systematically arahdestinely leaked infmation to the press
concerning Plaintiff's DNA profile,” and that KHbheiser and O’Rourke met with Greer, Kelch,
and Eustace “to discuss Plaintiff[BNA profile.” (Am. Compl. 4.) In his Opposition, Plaintiff
adds that Defendants werehbad “defamatory” social mediposts that were “viewed by
thousands of [p]eople,” many of wim “express[ed] their disdain for Plaintiff.” (Pl.'s Mem. 3.)
Plaintiff also claims that Greer, Kelch, Lunn, and Eustace provided “unauthorized DNA

samples.” Id. at 5.) Beyond these allegations, Plaintiff’s pleading and Opposition
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Memorandum are replete witlbrclusory statements regardithe alleged miscarriage of
justice. Gee generalbAm. Compl.; Pl.’'s Mem.)

Plaintiff's allegations have not materiallyairiged since his original Complaint, and as
this Court has previously determined, even when liberally read, there is no constitutional
violation present within Plaiift’'s allegations, either agaihthe County or any individual
Defendant. There is no constitutional rightrbey state prosecutors frodiscussing evidence in
Plaintiff's case with the press. To the extentiRlHiseeks to argue that these articles threatened
the fairness of a trial by creating an impatrtial jwge Sheppard v. MaxweB84 U.S. 333, 362—
63 (1966) (explaining that triabarts should sometimes take tsig measures” to ensure that a
trial is not prejudiced by “[dllaboration betweagcounsel and the press”), Plaintiff offers no
facts to support such a claim, such as the tiroirie press release or even whether Plaintiff had
a jury trial. Nor did Defendants]leged to be state prosecutqgrslice officers, and/or a forensic
specialist employed by the Coyntommit any constitutionaliolation by “discuss[ing]
Plaintiff's DNA profile” with eachother. (Am. Compl. 4.)

To the extent Plaintiff alleges that he vagsied his Sixth Amendemt right to confront
and cross-examine witnesses whditgsgainst criminal defendantsgePl.’'s Mem. 4-5),
Plaintiff has not articulated arigicts that demonstrate when dralv Plaintiff was deprived of
this right. The Sixth Amendment right to conftavitnesses pertains toriminal prosecutions”
and not to statements to the medsato v. City of New YorkKo. 04-CV-4559, 2005 WL 66893,
at *5 (S.D.N.Y. Jan. 11, 2005) (citatiamd quotation marks omitted).

To the extent Plaintiff appears to acciisfendants of conspiring with the media to
characterize him as a violenfefider and illegal immigrant ithe Article, (Am. Compl. 4-5),

such allegations do not constitute a cognizablestitutional violation contemplated by 42
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U.S.C. § 1983 or § 1985ee Sadallah v. City of Utic883 F.3d 34, 38 (2d Cir. 2004)
(“Defamation . . . is an issue of state law, obtederal constitutional & and therefore provides
an insufficient basis to maintaan8 1983 action.” {tation omitted));Ong v. Park Manor
(Middletown Park) Rehab. & Healthcare Cts1 F. Supp. 3d 319, 347 (S.D.N.Y. 2014) (noting
that conspiracy to commit a tort is not an independent cause of aGimgo v. U.S. Bureau of
Prisons No. 98-CV-9009, 2001 WL 167694, at *3 (S.D.N.Y. Feb. 16, 2001) (explaining that
§ 1985 “does not provide any substantive rights”dny “provides a remedy for violation of the
rights it designates,” such as rights articuldigdhe Constitution or other laws (citation and
guotation marks omitted)).

Moreover, nothing in Plaintiff's pleading @pposition suggests that these actions—even
if unconstitutional—were part of dofficial policy or custom,” wiich is an essential element of
a 8 1983 claim against a municipalitywray v. City of New York90 F.3d 189, 195 (2d Cir.
2007) (citations and quotation marks omittedjthough Plaintiff writes that the County “is
responsible for properly training . stafffemployees to accuratehterpret and properly exercise
the United States[’] Constitutional laws,” (Am. Compl. 5), such conclusory boilerplate
statements do not plausitdjlege municipal liabilitysee Masciotta v. Clarkstown Cent. Sch.
Dist., 136 F. Supp. 3d 527, 547 (S.D.N.Y. 2015) (concigdhat “general allegations” against
a municipal defendant were “conclusory, aneréfiore must be disragded” (citation and
guotation marks omitted)Bimms v. City of New YgrKo. 10-CV-3420, 2011 WL 4543051, at
*3 (E.D.N.Y. Sept. 28, 2011) (dismissing conclusalggations that did not provide any facts
that would allow the court to infer what munidipalicies or practices led to the alleged training
deficiency (citinglgbal, 556 U.S. at 678-79)aff'd, 480 F. App’x 627 (2d Cir. 2012} Borough

Pawn, LLC v. City of New YarB40 F. Supp. 2d 268, 300 (S.D.N.Y. 2009) (dismissing municipal

10



Case 7:18-cv-03157-KMK Document 68 Filed 08/04/20 Page 11 of 15

liability claim where the “plaintifffail[ed] to allege any factdhewing that there is a [municipal]
policy—unspoken or otherwise—that violates the Federal Constitution”).

Additionally, because the Court finds thataomstitutional violation has been plausibly
alleged, it follows that no claim that Defendacdsispired to violate Rintiff's constitutional
rights may survive. SeeDefs.” Mem. 13—-14.) To state aagh for a conspacy under § 1983,
Plaintiff must allege facts shamg: “(1) an agreement betweemo or more state actors or
between a state actor and a private entity; (2ctan concert to inflict an unconstitutional
injury; and (3) an overt act done in faerance of that goal causing damagedcGee v. Dunn
No. 09-CV-6098, 2015 WL 9077386, at *5 (S.D.N.Y. Dec. 16, 2015) (qué&@armgburn v.
Culbertson 200 F.3d 65, 72 (2d Cir. 1999aff'd, 672 F. App’x 115 (2d Cir. 20173ge
alsoCiambriello v. County of NassaR92 F.3d 307, 324 (2d Cir. 2002) (noting that where a
plaintiff alleges that a prate entity conspired with state actor, “the corgint must allege facts
demonstrating that the private entity actedancert with the state actor to commit an
unconstitutional act” and was “a willful participantjoint activity with the State or its agents”
(citations and quotation marks omitted)). “Aepiracy claim fails aa matter of law where
there is no underlying constitutional violation, as is the case hBariosthene v. City of New
York No. 14-CV-816, 2018 WL 10072931, at *8 (E.D.N.Y. July 20, 2018) (citation omitted),
adopted by2019 WL 3992868 (E.D.N.Y. Aug. 19, 2018)ing appeal No. 19-3002 (2d Cir.
Sept. 16, 2019Beckles v. City of New YogrKo. 08-CV-3687, 2011 WL 722770, at *6 (S.D.N.Y.
Feb. 25, 2011) (same) (ultimately citiGgrley v. Village of Suffefr268 F.3d 65, 72 (2d Cir.
2001)),aff'd, 492 F. App’x 181 (2d Cir. 2012).

Plaintiff's claims under the state-creattahger theory are also not cognizabl8egAm.

Compl. 4.) The state-created danger doctrindiegpphen “a state actor aids and abets a private

11
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party in subjecting a citizen tmwarranted physical harm@Golian v. N.Y.C. Admin. for
Children Servs.282 F. Supp. 3d 718, 730 (S.D.N.Y. 201 7afeon, emphasis, and quotation
marks omitted). This cause of action requaksgations that a state actor “affirmatively
encouraged third party violenceld. at 730-31 (emphasis and quaiatmarks omitted) (citing
Okin v. Vill. of Cornwall-on-Hudson Police De@77 F.3d 415, 429-30 (2d Cir. 2009)). In his
Opposition Memorandum, Plaintiff claims thailine publications—purportedly spurred by
Defendants’ actions—resulted in comments expngs&lisdain” for Plaintiff. (Pl.’'s Mem. 3.)
Negative online comments do not constitute tmel laf egregious conduct necessary for state-
created danger claims.

To the extent Plaintiff seeks to bring a state law claim for defamation against Defendants,
it is dismissed because Plaintiff has failed foraftively plead that he filed a notice of claim
against Defendant. Under New York law, “asoadition precedent to imging a claim against a
municipality, a plaintiff must file a notice afaim within 90 days afteher claim accrues.”
Russell v. Westchester Cmty. Gdllo. 16-CV-1712, 2017 WL 4326545, at *5 (S.D.N.Y. Sept.
27, 2017) (citing N.Y. Gen. Mun. Law 8 50-e(1)(a@g alsd\.Y. Gen. Mun. Law 8§ 50-

k(6) (“No action . . . shall be prosecuted or mairgd against the city . . . or an employee . . .
unless notice of claim shall have beerdmand served upon the city . . . Olsen v. County of
Nassau No. 05-CV-3623, 2008 WL 4838705, at *1 (E.D.N.Y. Nov. 4, 2008) (“As a ‘condition
precedent’ to commencing a tort action against Mexk municipalities, or any of their officers,
agents, or employees, New Yorkri&eal Municipal Law § 50-e reqeis plaintiffs to file a notice
of claim within [90] days after the claim arisegitation omitted)). Moreover, “in a federal
court, state notice-of-claim statutagply to state-law claims.Hardy v. N.Y.C. Health & Hosps.

Corp., 164 F.3d 789, 793 (2d Cir. 1999) (citations antgphasis omitted). “Federal courts do not

12
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have jurisdiction to hear complaints from plaintiffeo have failed to gaply with the notice of
claim requirement, or to grant permission to file a late notiGbson v. Comm’r of Mental
Health No. 04-CV-4350, 2006 WL 1234971, at *5 (S.D.N.Y. May 8, 2006) (footnote omitted).
Further, “the burden is on [th@laintiff to demonstrate compliance with the notice of claim
requirements.”Peritz v. Nassau Cty. Bd. of Coop. Educ. SeNs. 16-CV-5478, 2019 WL
2410816, at *4 (E.D.N.Y. June Z019) (citations omittedyeconsideration denied019 WL
2743640 (E.D.N.Y. July 1, 201%ee alsdNaples v. Stefanellb72 F. Supp. 2d 373, 390
(E.D.N.Y. 2013) (“To survive a motion to dismiss, a plaintiffshaffirmatively plead that a
notice of claim was filed.” (citig, inter alia, N.Y. Gen. Mun. Law3D-i(1)(b))). “The notice of
claim requirements are strictlpuestrued, and a plaintiff’s ‘failureo comply with the mandatory
New York statutory notice-oftaim requirements generally results in dismissal of his

claims.” Smith v. City of New Yorlo. 04-CV-3286, 2010 WL 3397683, at *15 (S.D.N.Y. Aug.
27, 2010) (citation omittedaff’d sub nomSmith v. Tobon529 F. App’x 36 (2d Cir. 2013).
Because Plaintiff failed to affirmatively plead ttret filed a notice of claim with respect to any
state law claims, those claims are dismissgeeEl v. City of New YorkNo. 14-CV-9055, 2015
WL 1873099, at *8 (S.D.N.Y. Apr. 23, 2015) (“Absenshowing of such a notice of claim, the
complaint may be dismisddor failure to state a causeaftion.” (citation and quotation marks
omitted));Naples 972 F. Supp. 2d at 390 (dismissing state law claims against municipality
where “the [almended [clJomplairg void of any allegation thatreotice of claim was filed prior

to the commencement of [thagtion” (footnotes omitted)).

2 Because Plaintiff’'s claims are dismissedtheir merits, the Court does not address
Defendants’ qualified or absakiimmunity arguments.SgeDefs.” Mem. 11-13.)

13
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l1l. Conclusion

For the reasons stated above, Defendantsidid@o Dismiss is ganted. Plaintiff’s
Amended Complaint contained virtually all the same fatal flaws as his Complaint.
Notwithstanding Plaintiff’s pro se status, the Gages no reason to provide Plaintiff with yet
another opportunity to amend. A complainbsld be dismissed wibut prejudice if the
pleading, “liberally read,” suggesthat the plaintiff has a claithat [[he has inadequately or
inartfully pleaded and thgthe should therefore be given a chance to refrar@idco v.
Moritsugu 222 F.3d 99, 112 (2d Cir. 2000) (citatiand alterations omitted) (quotiGpmez v.
USAA Fed. Sav. Bank71 F.3d 794, 795 (2d Cir. 1999)). If a complaint, however, has
substantive problems and “[a] batpleading will not cure [theni]“[s]uch a futile request to
replead should be deniedld. (citing Hunt v. All. N Am. Gov't Income Td59 F.3d 723, 728 (2d
Cir. 1998)). Even pro se plaintiffs are not ertitko file an amended ewlaint if the complaint
“contains substantive problensuch that an amendeaatiing would be futile."Lastra v.

Barnes & Noble Bookstoré&o. 11-CV-2173, 2012 WL 12876, at *9 (S.D.N.Y. Jan. 3,
2012),aff’d, 523 F. App’x 32 (2d Cir. 2013). Because thourt finds that further amendment
would be futile, Plaintiff’'s claimsre dismissed with prejudic&ee Franza v. Stanfqrllo. 16-
CV-7635, 2019 WL 452053, at *8 (S.D.N.Y. Feb. 5, 20#3missing pro se plaintiff’s amended

pleading with prejudice).
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The Clerk is respectfully décted to terminate the pendiMotion, (Dkt. No. 50), mail a

copy of this Opinion & Order to Rintiff, and close this case.

SO ORDERED.
o
Dated: Auwust 4, 2020 {/ ™~
White Plains, New Ydr i —
b

KENNETHM. KARAS
United States District Jgg
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