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Plaintiff Mandip Singh {Plaintiff”) brings this action against her former employer,

Defendant Knuckles, Komosinski & Manfrol.P (“KKM”), and Defendant Debbie

Bhoorasingh (together with KKMDefendants™), alleging violations of Title VIbf the Civil

Rights Act of 1964°(Title VII”), 42 U.S.C. § 2000et seq., and the New York State Human

Rights Law (NYSHRL”), New York Executive Law 890,etseq. (ECF Nol.) Plaintiff alleges

Defendants unlawfully terminated her doeher pregnancy and gender.

Presently before the CoustDefendant’” motion for summary judgment seekittg

dismiss the Complainn its entirety pursuartb Federal Rule of Civil Procedure 56. (ECF No.

36.) For the following reasons, Defenddamhotionis DENIED.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2018cv03213/491835/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2018cv03213/491835/48/
https://dockets.justia.com/

Case 7:18-cv-03213-NSR-AEK Document 48 Filed 11/16/20 Page 2 of 24

BACKGROUND
The following pertinent facts are derived from tlaeties’ respective Local Rule 56.1
statements and the record and are undisputed unless otherwise indicated.

Defendant’s Pre-Pregnancy Employment

On October 31, 2016, Plaintiff began employment WikM asa clerkin the Evictions
Department. (Def Local Rule 56.1 Statement¥ef. 56.1”) (ECF No. 40) 1 2; IPs Respons®
Def. 56.1 {PI. 56.1Resp.”) (ECF No. 45) 2 On January 10, 2017, Plaintiff was reassigted
the Foreclosure Sales Departmeld.)(Plaintiff’s hourly rate remained the saineher new role.
(Id.) The parties dispute the reasonRttintiff’s reassignment. Accordirtg Defendant
Bhoorasingh, the reassignment wedseto inter personnel issues with other memludrihe
evictionstaff [and because] the staff was not working together cohesiveliodUgintiff’s
excessive absences and failtoeomplete her duties a timelymanner.” (Declaration of
Debbie Bhoorasingh‘BhoorasingiDecl.”) 1 2.) However, Plaintiff testified thahshadno
problems with any of heso-workers while workingn the Evictions Department. (Deposition of
Mandip Singh €SinghDep.”) 25:20-22). Further, Defendant Bhoorasingh testified that the
alleged conflicts were between all membafrthe team. (Deposition of Debbie Bhoorasingh
(“BhoorasingtDep.”) 44:12-20.)At thetime of the reassignment, Plaintiff had workasdKKM
for approximately two-and-a-half months and had been absent from work twice and left early
once? Plaintiff testified that she had volunteetechelp with the Sales Department when the

Evictions Department was slow. (Pl. ExaBPl. Dep. 26:4-27:3.)

1 On November 10, 2016, Plaintiff left work eady12:44 p.mdueto a family emergency. (Def. 56.151
Pl.56.1 Resp. 1 5Pn Decembeb, 2016, Plaintiff left a voicemail stating shasnot feeling well and would not
be comingto work. (Def. 56.1 %; PIl. 56.1 Resp. 1 6Qn December 22, 2016, Plaintiff sent Defendant Bhoorasingh
a text message stating slasnot feeling well and woulehot be comingto work. (Def. 56.1 ¥; PI. 56.1 Resp. 1 7.)
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UnderKKM policy, after ninety days of employment, all employees are entdled
thirteendays’ unpaid leave during each calendar year. (Def. 56.1 | 3; PI. 56.1 Resp. { 39 Prior
ninety days of employment, employees are only eligible for unpaid leave. (Id.)PEmmiff’s
first day of employment on October 31, 2016, through January 18, 2017, Plaintiff was absent or
left work early a total of six times and was not compensated accordi(@éf. 56.1 1 4; PI. 56.1
Resp. 14.)

Onor about Februar$, 2017,Defendant Bhoorasingh held a meeting witiiRiff’s
supervisor and the foreclosure staftliscuss, among other thingdaintiff’s performancé.

(Def. 56.19111; PI. 56.1 Resf1111.) Following the meeting, Defendants assigned more staff

to the Foreclosure Sales Departmeht.)(Defendant Bhoorasingh declared that the assignment
of more staff was for the purpose of helping comp&aantiff’s dutiesin a timely manner.
(Bhoorasignh Decl. § 11.) Plaintiff disputes that this was the reason for the assignment of more
staff. (Def. 56.19111; PI. 56.1 Resf{11.)As a result of this meeting{KM instituted a

process detailing when and how work should be performed for RBlhiatiff’s tasksto ensure

her workload could be completed by the close of each business day. (D4 58; PI. 56.1
Respff12.¥

Between January 19, 2017 and May 24, 2017, Plaintiff was absent from work for

2 As indicatedin footnotel, Plaintiff took three full or partial days off work during her tiaman evictions
clerk.On January 16, 2017, Plaintiff requestedeave work early because skasnotfeeling well. (Def. 56.1 B;
Pl.56.1 Resp. 1 8®n Januaryl?7,2017, Plaintiff sent Bhoorasingh a text message advising thatastmet feeling
well and wouldnotbe comingto work. (Def. 56.1199-10; PI. 56.1 Respf19-10.)On January 18, 2017, Plaintiff
wasstill not feeling well and didot returnto work. (Def. 56.1119-10;PI. 56.1 Resp{79-10.)

3 Defendants allege that during this meeting, Bhoorasingh was infdy&dintiff’s supervisor and
colleagues that Plaintiffasagainnot meeting deadlines. The Court agrees with Plaintiff that this constitutes
inadmissible hearsay and therefore will disredgarlpsteinv. Kemper Ins. Companies, 2E0Supp.2d 308, 314
(S.D.N.Y. 2002).

4 Defendants further allege thRihintiff’s supervisor assisted this proceyscreating a template for
Plaintiff to utilize herin daily tasks, which included godtsbe completedy the endbf each dayo avoiding
overburdening Plaintiff.I¢l.) Plaintiff objectsto the characterizatioof anything performetyy Plaintiff’s supervisor
asunsupportedy admissible evidence. The Court agrees that tkeretestimonyasto the Plaintiff’s supervisor’s
actionby anyone with personal knowledge.
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approximately twelve full or partial days, primarily for medical reasabs.May 5, 2017,
Defendant Bhoorasingh held a meeting with PlaimbifliscussKKM ’s expectations of her
employment. (Def. 56.9722; PIl. 56.1 Resf122.) During that meeting, Defendant
Bhoorasingh advised Plaintiff that she must complete her in@kimely mannerasfailureto
dosowas causing pending foreclosure satelse adjourned or cancelatla costo KKM ’s
clients. (d.)

KK M’s Reaction to Plaintiff’s Pregnancy

OnMay 25, 2017, Plaintiff advised via text message that she was not feeling well and
would not be coming to workDef. 56.11125; PI. 56.1 Resf1125.) Later that afternoon,
Plaintiff advised Defendant Bhoorasingh via text message that she had strep throat and was
pregnant. (Def. 56.9126; Pl. 56.1 Resg{26.) Plaintiff further advised Defendant
Bhoorasingh that she would providdator’s note indicating she would no longer be
contagiousasof May 28, 2017, and would be alttereturnto the office on May 29, 201%(1d.)

As a result ofPlaintiff’s absence, anith orderto avoid the adjournment of upcoming foreclosure

5OnFebruary 13, 2017, Plaintiff advised via text message thavaseot feeling well and woulahot be
comingin for work. (Def. 56.19114;PI. 56.1 Resp{114.)On Februaryl7,2017, Plaintiff left work early dut a
doctor’s appointmentOn Februaryl6, 2017, emailed Bhoorasingh askiiighe could comi earlysothat the day
would not count against her. (Def. 561¥15; PI. 56.1 RespY15.) On February?23,2017, Plaintiff left work early
at 10:32amasshewasnot feeling well and needed go to the hospital. (Def. 56.9116; Pl. 56.1 Resp{116.)On
February24,2017, Plaintiff didnot come into worlkasshe had @doctor’s note from her hospital visit. (Def. 5611
17;Pl. 56.1 Respf117.)OnMarch23,2017, Plaintiff advised via text message thatwagnot feeling well and
would notbe comingin to work. (Def. 56.1118; PI. 56.1 Respf118.) Plaintiff also indicated that she would
provide adoctor’s note. (Id.)On March 30, 2017, Plaintiff askad be excused from work the following dalueto a
deathin her family. (Def. 56.5119; PIl. 56.1 RespT119.)On April 12,2017, Plaintiff requested a half-day. (Def.
56.11120;PI. 56.1 RespT120.) From April 26, 2017 through April 28, 2017, Plaintiff waswsed from worldue
to a medical procedure. (Def. 58]121;PI. 56.1 Resp{121.) Plaintiff requested the day afii April 4,2017.0n
May 18,2017, Plaintiff advised Bhoorasingh via text message thawakeot feeling well and woulahotbe
comingto work. (Def. 56.17123; PIl. 56.1 Resp{123.)OnMay 23,2017, Plaintiff camén to work lateat 11:51
am,dueto cartrouble. (Def. 56.%124; Pl. 56.1 Resp1124.)

8 Defendants also allege thasof May 26, 2017, Plaintiff used all thirteen paid leave days she had accrued
in January. (Def. 56.1713;PIl. 56.1 RespY113.) Plaintiff disputes this allegation and indicates that often Plaintiff
took off less than a full dagn multiple occasions, including Februaky, 2017; April 12, 2017; aniflay 23,2017.

(Pl. 56.1 Respf113.)
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salesat a costo KKM ’s clients, KKM management assigned additional stathe foreclosure
sales department on May 25, 2017. (Def. 381.27; Pl. 56.1 Res{127.)

Plaintiff returnecto work on May 30, 2017 At 9:51 A.M., Tiffany Olin sentinemailto
Plaintiff stating:“The following sale packages netedbe prepared and served today. Please
confirm when sames done. There should be no issue with gettingdbie.” (ECF No. 38-&t
Singh 086.)

Plaintiff respondecat 10:04 A.M.,CC’ing Defendant BhoorasinghI’m running
searches now’ll doasmany sale packages! can.” (1d.)

At 10:15 A.M. Defendant Bhoorasingh responte®Ilaintiff and Tiffany Olin:“Please
let meknow by 1pm whergve arein getting the below pkgsrepared.” (1d.)

At 10:34 A.M. Olin respondetb Defendant Bhoorasingh, removing Plaintiff from the
email chain, stating:[t]his is not goingto be ok. . . fasmanyasshecan isn’t goingto cutit.
There are 13 sale packages on litsitlf she spends 30 minutesrpackage thas 6.5 hours.
Thisis do-ablelt doesn’t take two hour$o run searche’ (Id.)

At 11:21 A.M. that day, Defendant Bhoorasingh emailed Defendant Knuckles and Jordan
Manfro:

So Tiffany is leaving early because sheesn’t feel well. [Plaintiff] was sent the

attached email from Tiffany of pkds do andasof 10:50am had not started on any

of them.I’ve now asked Catringao prepare all pksas they must go out by

today/tomorrowI’m calling HR now to see the best wap deal with Mandip. |

think the next clerk should into pre-sale dept. | reddly’t think Mandip wantgo

do this anymore anis looking for a reasoto quit.

(Pl. Ex. A (ECF No. 43-1at Singh 210.At 11:45 AM, Defendant Knuckles responded:

We haveto terminate MandipHR will haveto advise us of the best wayarnsure

we will haveto sit with her and advise her that sk@ot performing her job. That

sheis notat her desk ants underperformingTo explainto her that Catrina did her
entire job several days last week and was #bleelp in Referee closings and

7 May 29, 2017wasa holiday.
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perform her usual REO work. Then put these thingsriting and warn her that

thisis her final notice. Tiffanys a problem also, but | guei$svereto get a talented

clerk, Tiffany would magically not feel sick anymore.

(Id. at Singh 209.)

OnJune 3, 201 Rlaintiff’s supervisor provided Plaintiff witanupdated process
detailing when and how all work should be performed for assigned tasks. (Def36,1PI.
56.1 RespY130.)

Plaintiff left work earlyon June5, 2017because she was sick and neddegb to the
hospital. (Def. 56.%132-33; PI. 56.1 Resfif32-22.) Plaintiff was placed on bed rest from
June 5, 2017 through June 13, 2017. @h)June 6, 201at 6:52 AM, Plaintiff texted
Defendant BhoorasingtGood morning Debbid’m on bed rest for the week. Doctors note will
be emailedo u. Thankyou.” (Def. Ex. Aat Singh Confidential 118.) Ten minutes later
Defendant Bhoorasingh emailed Knuckl€Bext that [Plaintifflis on bed restWe needto
terminate asap. Have Jordan get another clerk for sales while | findienuierson. Thiss
clearly not workingout.” (Pl. Ex. Bat Singh 111.) Plaintiff sent Defendant Bhoorasingh a copy
of her medical note excusing her from work from June 5 through June 13, 2020. (D§f] 56.1
35; PI. 56.1 Resp135.F

OnJune 12, 2020, Defendant Bhoorasingh B&tintiff’s medical notéo Cathy Gatto, a
Human Resources specialist, inquiraggo whetherPlaintiff’s medical note was sufficient.
Gatto responded:

It is sufficientto have excused from work but still get the disability foama precaution.

Also, if she does return, she will still needhave the conversation about her job
responsibilities and she finds that she will not make required deadlines that she still needs

to alert/inform her manager. You can betprdocument her performance while se
pregnant. You justan’t actonit just yet. Letme knowif you have any other concerns.

8 Defendant Bhoorasingh requested that Plaintiff call her. Instead, Plaintiff s@pyaf her medical note
and Defendant Bhoorasingh thanked Plaintiff for the note and Statgti seeyou whenyou returnto the office
later thisweek.” (Pl. Ex. Pat Singh 114.)
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(Pl. Ex. Rat Singh 211-214.)
OnJune 14, 2017, Plaintiffas reassigned badk& the Evictions Departmen{Def. 56.111
37; Pl. 56.1 Resyi137.)Plaintiff’s hourly rate and hours remained the same. (Id.) Defendants
allege thee-assignment wa&o avoid further cancellations of foreclosure sales resuiting
additional fees and codtis be incurred byKKM ’s clients.” (Id.) Plaintiff alleges the move was
becausé[t]hey felt asif with my pregnancyt would be easier faneto move backo
evictions.” (Id.)

Patient Authorization Form

OnJune 19, 2017, Plaintiff requesdto the leave the officat 10:30 A.M. because she
was not feeling well(Def. 56.11139; PI. 56.1 Resf139.)On June 20, 2013t 8:14 AM,
Plaintiff sent Defendant Bhoorasingh a copy of a hosgitetor’s note excusing her from work
from June 19, 2017 through June 21, 2017. (Eat Singh 136.) That morning, Defendant
Bhoorasingh met witRlaintiff’s supervisor(Def. 56.11142; Pl. 56.1 Resf142.Y At 12:52
PM, Defendant Bhoorasingh respondedPlaintiff’'s email and requested that Plaintiff complete
a patient authorization forso KKM could communicate witBlaintiff’s medical care provider
to confirm she could perform duties assighetier.(Def. 56.11143; R. 56.1 Resp{143.)
Although Plaintiff had provided a note excusing her from work, Defendant Bhoorasingh
requested an additional note fr@aintiff’s medical provider authorizing her retumwork on
June22,2017.(1d.) Defendantsllege they imposed these requirements because KKM wemted
ensurdt was providing reasonable accommodatitmnassist Plaintifin her job duties.Id.)

Plaintiff disputes this rationaleld()

® The Court again agrees that anything communidayeRlaintiff’s supervisomt this meeting constitutes
inadmissible hearsay. Epsteinkemper Ins. Companies, 2E0Supp.2d 308,314 (S.D.N.Y. 2002).
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Two minutes after Defendant Bhoorasingh emailed the patient authorizatiotoform
Plaintiff, Defendant Bhoorasingh forwarded the ertmbefendant Knuckles and Joseph Manfro
with the messagéfPlaintiff] sent her drs [sic] note thaamn (see below) putting her out of office
til [sic] 6-21-2017 As discussed withiR yesterday’ve sent requedb her for authorizatioto
communicate with her dr. | think once she receives email she will tendesigaation.” (Ex. X
at Singh 136.) Defendant Bhoorasingh also testified that she believed Plaintiff would resign
ratherthan concede broad accetssher medical information. (Ex. Kt Bhoorasingh Dep. 55:25-
56:5.)

Onthe morning of June 22, 2017, Defendant Bhoorasingh spoke with Plaintiff via
telephone and Plaintiff informed Defendant Bhoorasingh that she had not reaearadil from
Defendant Bhoorasingh with the authorization form and she had already léftteefts office.
(Def. 56.11144; PI. 56.1 Resf1144.) During this conversation, Defendant Bhoorasingh
informed Plaintiff that KKM wanted hedo continue her employment but needed the additional
doctor’s note and signed patient authorization faonaletermine whether Plaintiff required work
accommodationsld.) Plaintiff did not reporto work following this telephone call on June 22,
2017. (d.) Plaintiff testified that she did not repdotwork because Defendant Bhoorasingh
stated that Plaintiff could not return unless she provatagpdatedioctor’s note. (Pl. Ex. Tat
Singh 152, Singh Decl.) Plaintiff attemptedsee her doctor that day orderto obtain the
requested note, but was unatdelo so until the following day. Plaintiff was again absent from
work on June 23, 201{Def. 56.11145; PI. 56.1 Resfi145.) Plaintiff testified that she did not
returnto work because she was advisedtoaintil she hadnupdatedioctor’s note. (Ex. Eat
Singh Dep. 57:5-58:13; Ex. st Pl. Decl. § 6.) Plaintiff was unable see her medical provider

until June 23, 2017. (Ex. & Singh Depat57:5-58:13; Ex. Mat Pl. Decl. § 6.)
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OnJune 26, 2017, Plaintiff appearaidvork with a note from her primary care provider
statingin part:“Thisis to notify that [Plaintiff]is stableto go backio work with no restrictions.
(Def. 56.11146; PI. 56.1 Resf146; Singh Confidential 78.) Defendant Bhoorasingh advised
Plaintiff that she must additionally complete the patient authorization formtpnieturningto
work. (Def. 56.19146; PIl. 56.1 Resfl{46.) After reviewing the authorization form, Plaintiff
discussedt with Defendant Bhoorasingh. (Ex. M PI. Decl. I 14-16.) Plaintiff indicated that
she felt theform’s scope was too broad and indicated she would submit a narrower vddsjon. (
Plaintiff left the officeat 9:34 A.M. and did not return. (Def. 561§ 46; Pl. 56.1 Resf1146.)

OnJune 27, 2017, Plaintiff did not appear for wqief. 56.11947; Pl. 56.1 Resf{

47.) Plaintiff asserts she did not rettiorwork because Defendant Bhoorasingh had advised that
she could not return until she had executed a patient authorif@ton(d.) At 1:46 P.M. on

June 27, 2017, Defendant Bhoorasingh semmailto Plaintiff reminding her that employees

are requiredo contact heif they are not coming into work or are gotoge late. (Pl. Ex. &t

Singh 153.) Defendant Bhoorasingh also asked Plaintiff whether she had finished completing the
authorization form and informed Plaintiff that skeould need the authorization from [Plaintiff]

no later than Thursday, June 29, 2@%#t was [her] expectatioto have received [on June 26,

2017.” (1d.) Plaintiff responded that she had emaiteoh June 26, 2017 and would email

again. (d.)

At 6:25 A.M. on June 28, 2017, Defendant Bhoorasingh respdodégintiff’s emalil
stating that she received no email communication from Plaintiff on June 26, 2017. (PhtEx. R
Singh 152.) Defendant Bhoorasingh indicated she revi®agatiff’s proposed changés the
authorization form and that Plaintiff would needix a typo (changingemployee” to

“employer””) and sign and return the form that dadg.)(Defendant Bhoorasingh indicated that
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upon receipt of the signed form, she would reach@Blaintiff’s physician and have the
physician confirm orally anth writing that Plaintiff was abléo perform all work duties
assignedo her. (d.) Defendant Bhoorsingh advised that following phesician’s confirmation,
she would contact Plaintiff and confirm that she could retmmork. (1d.)

On June 30, 201% Plaintiff sent Defendant Bhoorasingh email attaching the patient
authorization form and providing contact information for her medical provider, Dipan Kaur
(“Kaur”). (Def.56.19149; P1.56.1Resp y149.) DefendanBhoorasingh advised her that she
would reach outo her doctor on July 5, due the holiday weekend. Plaintiff thanked Defendant
Bhoorasingh for all she had dotteaccommodate her needs. (Id.)

OnJuly 5, 2017, Defendant Bhoorasingh attempoecbntact Kaur. The contact
information provided by Plaintiff directed Defendant Bhoorasitogh receptionist who advised
Defendant Bhoorasingh that Kaur did not work there and proddetternate phone number.
Defendant Bhoorasingh then called the alternate number and was advised she was speaking with
the officeof Dr. Nagvi and that Dr. Nagvi was unaldbespeak vith her because he was with a
patient. DrNaqvi’s office advised that, although they had no readrBlaintiff at the facility,
Plaintiff could be under the care of Kaur based on a hospital or nursing homg>esib6. 119

50; PI. 56.1 Resf150.)

Defendant Bhoorasingh advised Plaintiff of her telephone conversation witadd1i’s
office. Plaintiff explained that, although she considered k@be her doctor, Kaur was licensed

asa nurse practitioner rather than a doétdn response, Defendant Bhoorasingh sent adax

10 plaintiff testified that she didot provide the signed forto Defendant Bhoorasingh until Juge, 2017
because sheasill between Jun28 and June 29. (PIl. Ex. &t Singh Confidential 90.)

11 Accordingto Defendants, Dipan Kaur, whom Plaintiff descrilzesdh friend from the local temple, did
not provide any treatmend Plaintiff for her pregnancy. (Def. 56152; Pl. 56.1 Respf152.) Plaintiff disputes

10
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Kaur requesting: (a) confirmation that Plaintiff could work Montaffriday from Samto 5pm,
in front of a computer; (b) confirmation that Plaintiff could use standard office machinery such
asa copy machine, scanner, postage machine; and (c) infornaatmwhether Plaintiff would
require any accommodations for her employment. (Def. $%51L; Pl. 56.1 Resp. {1 51.)
Accordingto Defendants, Kaur-whom Plaintiff describedsa friend from the local
place of worship-did not provide any treatmetu Plaintiff relatecto her pregnancy. (Def. 56.1
1152; PI.56.1Resp 152.) Plaintiff disputes this characterization and argues that Defermtitants
not citeto any testimony by Plaintiff on this point ands therefore inadmissible hearsald.)
Plaintiff further disputes that Kaur did not provide treatmenPfaintiff’s pregnancy and asser
that Kaur provided her with treatment for gastric symptoms during her pregnancy. (Id.)
OnJuly 6, 2017, Defendant Bhoorasingh advised Plaintiffkikdl was still waiting for
a signed letter from Kau©n July 10, 2017, DefendaBthoorasingireceived a letter from Kaur
advising Plaintiff could returto work immediately, without any accommodatioAs.7:21 P.M.,
DefendanBhoorasingh sergnemailto Plaintiff that evening advising she could rettomwork.
However, Plaintiff had several appointments on July 11, 2017, and was ntu egilento the
office until July 12, 2017(Def. 56.11154; PIl. 56.1 Resf{54.)

Plaintiffs Termination

OnJuly 14, 2017, Plaintiff advised Defendant Bhoorasingh that she would be late for
work on July 18, 2017 due a doctors appointment. (Def. 56.9157; PIl. 56.1 Resf157.) At
10:39 AM, Plaintiff notified Defendant Bhoorasingh that her appointment was taking longer than

expected. Later that day, Plaintiff sent another text message $&yginy for the delay but | had

this characterization and argues that Defenddmt®ot cite to any testimonyy Plaintiff on this point andt is
therefore inadmissible hearsay. (Id.) Plaintiff further disputes that Kdunotlprovide treatment foPlaintiff’s
pregnancy and asserts that Kaur provided her with treatment for gastrimsysrguring her pregnancy. (Id.)

11
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to get a scan because theysn’t sure everything was ao| hadto goto fetal medicine.
Everythingis ok. Thanku.” Plaintiff did not appeaat work that day.

OnJuly 21, 2017, Plaintiff sent Defendant Bhoorasingh a text message advising she was
not feeling well and would not be comitmwork. (Def. 56.11158; PIl. 56.1 Resf{58.)

Plaintiff testifiedat her deposition that she had been un#&bigork on July 21, 2017 because she
had suffered a fall the night beforéd.j This information was not convey&a Defendant
Bhoorasingh(Def.56.11159; PI.56.1Resp1159.)On July21,2017,DefendanBhoorasingh
sentan emailto Plaintiff terminating her employment wikkKM . (Def. 56.11160; PI. 56.1

Resp 1160.)

Accordingto Defendants, Plaintiff was terminated for her inabiidyeat work on a
consistent basis and inability perform duties assigned herin a timely manner, both of which
caused KKMto re-assignits employees$o completePlaintiff’s dutiesatanadditional expense.
(Def. 56.11161; Pl. 56.1 Resf1161.) Plaintiff disputes this characterization. Plaintiff testified
that“Everything had changed aftery pregnancyasfar ascoming backo work and providing
doctor’s notes and the behavior, the attitude, everything revolving amymegnancy and
coming backo work haschanges.” (Pl. Ex. Eat Pl. Dep.At 68:25-69:5.) Plaintiff also testified
that DefendanBhoorasingh’s attitude towards her changéd]ight after | told her | was
pregnant.” (Pl. Ex. EatPl. Dep.At 82:14-18.) Plaintiff suffers from irritable bowel syndrome
(“IBS”), which worsened during her pregnancy and causetblieel that she needéed take
extra care when potential medical issues arose. (Pl. Ex RV Decl. | 2, 4-5.) Plaintiff testified
that she‘had a condition before pregnancy whitkeemed likét wasokay” (Pl. Ex. Eat PI.

Dep.at68:20-21).

12
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Statements Regar ding Plaintiff’s Perfor mance and Qualifications

Defendant Knuckles testified that ttought that [Plaintiff] wasmart” and that‘'she
could do thgob.” (PI. Ex. Cat Knuckles Dep. 25:14-150Qn May 6, 2017, Plaintiff came into
work despite having beean the emergency room the night before. (Pl. Eat Bl. Dep. 85:17-
86:6; PI. Ex. Rat Singh Confidential 114'J Defendant Bhoorasingh then complimenkés!
Singhin a text message, writingHi Mandip, | wantedo thank you for comingn after beingn
the ER. Really appreciaie” (Ex. Pat Singh Confidentiaht 114.) Defendant Bhoorasingh also
testified that when Plaintiffshowed up and did her job and veaser desk, yes, she could do

herjob.” (Bhoorasingh Dep. 56:15-16.)

LEGAL STANDARD

Summary judgmeris appropriateéf the movant shows that theseno genuine disputas
to any material fact and the movasentitledto judgmentasa matter of law. Fed. Civ. P.

56(a). A genuine disputef material fact exists whéfthe evidences such that a reasonable jury
could return a verdict for the nonmovipgarty.” Andersorv. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986); accord Benn Kissane, 51F. App'x 34, 36 (2d Cir. 2013).

A court should grant summary judgment when a party who bears the burden aftproof
trial “fails to make a showing sufficietd establish the existence af element essenti&b that
partys case€’ Celotex Corpv. Catrett, 477 U.S. 317, 322 (1988 such a situation, there can
beno genuine issuasto any material fact, since a complete failafgproof concerningn
essential element of the nonmoving partyase necessarily renders all other fantsaterial.”

Id. at 323 (internal quotation marks omitted).

2 The Court willnot consider statements malgPlaintiff’s supervisor Margarita Bjorkander because the
statements constitute inadmissible hearsay.

13
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In deciding a motion for summary judgment, the Court memtstrule] the evidende
the light most favorabl® the non-moving party and draw[ ] all reasonable inferemciés
favor.” Fincherv. Depository Tr. & Clearing Corp., 604 F.3d 712, 720 (2d Cir. 2010) (internal
guotation marks omitted). However, the nonmoving pattgty not rely on conclusory
allegations or unsubstantiatggtculation.” FDIC v. Great Am. Ins. Co., 607 F.3d 288, 292 (2d
Cir. 2010) (internal citation and quotation marks omitted). Furtiigjtatements that are devoid
of any specificsbut replete with conclusions, are insuffici¢atdefeat a properly supported
motion for summaryudgment.” Bickerstaffv. Vassar Coll., 196 F.3d 435, 452 (2d Cir. 1999);
see Holcomlw. lona Coll., 521 F.3d 130, 137 (2d Cir.2008)\{enin the discrimination context
... a plaintiff must provide more than conclusory allegattongsist a motion for summary
judgment.”).

DISCUSSION

Defendants argue they are entitedummary judgment dismissing Plaintsf
discrimination claims under Title VII and the NYSHRL. For the following reasons, the Court
disagrees.
l. TitleVII Sex Discrimination Claim

Title VII provides thainemployer cannot discriminate agaifiahyindividual” based
on his or hef‘race, color, religion, sex, or natioraigin.” 42 U.S.C. 8 2000e-2()The
Pregnancy Discrimination Act makes clear that Title VII's prohibition against sex discrimination
appliesto discrimination based on pregnarityoungv. United Parcel Service, Inc., 135Ct.
1338, 1344-45 (2015). See also 42 U.S.C. §2000€é[ks. ultimate issuén any employment
discrimination cases whether the plaintiff has met her burd#rproving that the adverse

employment action was motivatealeastin part, byanimpermissible reason, i.e., that there
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was discriminatoryntent.” Baffa v. STAT Health Immediate Medical Care, P.C., 20¢B
5234231 at*7 (E.D.N.Y. Sept. 17, 2013) (internal quotes omitted) (citing Field&Y. State
Office of Mental Retardation & Developmental Disabilities, 115 F.3d 116, 119 (2d Cir. 1997).

Ona motion for summary judgmeint a case wherein a plaintiff asserts that the
employer’s decision was a pretext for discrimination, the plafistifliscrimination claims
subjectto the McDonnell Douglas burden-shifting standa@Chen Cherv. City Univ. of New
York, 805F.3d59, 70 (2d Cir. 2015). Under this framework, a plaintiff bears the initial buoden
demonstrating her prima facie case. CovtddTA New York Transit, 802 F.3d 226, 231 (2d Cir.
2015. “To establish a prima facie casediscrimination under Title VII, a plaintiff must prove
that (1) shes a member of a protected class; (2) shgualified for the position held; (3) she
sufferedanadverse employment action; and (4) the adverse employment action occurred under
circumstances giving rige aninference of discriminatioi.Strattonv. Department for the
Aging for City of New York, 132 F.3d 869, 878 (2d Cir. 1997) (citing McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802 (1973)x establishaninferenceof discrimination, a plaintiff must
prove thatanadverse employment action was taken againstdesrause of discriminatory
animus on the part of [hegiployer.” See Belfiv. Prendergast, 191 F.3d 129, 139 (2d Cir.
1999).

“The burden of proof that must be ni@permitanemployment-discrimination plaintiff
to survive a summary judgment motiatthe prima facie stage de minim[i]s” Chambery.
TRM Copy Centers Corp., 43 F.3d 29, 37 (2d Cir. 1994) (internal quotation marks omitted)
(citing Disterv. Continental Group, Inc., 859 F.2d 1108, 1114 (2d Cir. 1994). Once a plaintiff
demonstrates a prima facie casép@esumption arises that the employer

unlawfully discriminated’ Rogev. NYP Holdings, Inc., 257 F.3d 164, 168 (2d Cir. 2001). The
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burden‘shifts to the employeto give a legitimate, non-discriminatory reasonitsictions.”
McDonnell Douglas Corp., 411 U.8t802.If the employer articulates a non-discriminatory
reason foits actions, the presumption of discriminatismebutted and “simply drops out of
thepicture.” St. Mary’s Honor Centerv. Hicks, 509 U.S. 502, 5121 (1993).

The“final and ultimatéburden” then returnso the plaintiffto demonstrate that
“defendant’s reasoris in fact [a] pretext for unlawfudiscrimination.” See Cortes, 802 F.2d
231.The plaintiff must‘producenot simply some evidencéut sufficient evidencéo support a
rational finding that the legitimate, non-discriminatory reasons profteyéde defendant were
false, and that more likely than not the discrimination was the real reason for the employment
action.” Weinstockv. Columbia Univ., 224 F.3d 33, 42 (2d Cir. 2000) (internal quotation marks
omitted) (citation omitted). Alternatively, a plaintiff may mdéstfinal burden by relying on
direct or indirect evidence demonstrating ttetimpermissible reason was a motivating facto
without proving that themployer’s proffered explanation played no rateits conduct.”

Holtz v. Rockefeller & Co., Inc., 258 F.3d 62, 81 (2d Cir. 2001) (internal quotations omitted)
(quoting Fieldss. N.Y. State Office of Mental Retardation & Developmental Disabilities, 115
F.3d 116, 120 (2d Cir.1997))In short, the question becomes whether the evidence, aslken
whole, supports a sufficient rational inference wtdmination.” Weinstock, 224 F.3dt42.

A Plaintiff’s Prima Facie Case

The parties agree Plaintif a member of a protected class and suffarealdverse
employment action. Defendants, however, dispute whether Pl&peifformed her job
satisfactorily” and was terminatettlnder circumstances giving riseaninference of

discrimination.” (ECF No. 37at14.)
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Plaintiff’s Qualifications

To establish a prima facie cagkdiscrimination, Plaintiff must demonstrate she was
qualified for the positior? Plaintiff “need only make the minimal showing that she possesses the
basic skills necessary for perforncamf [the] job.” Gregoryv. Daly, 243 F.3d 687, 696 (2d Cir.
2001) (quotation marks omitted). Wheéan employer has hired the employee into theijob
guestion, the inference of minimal qualification is, of course, etsieaw.” Id. at 696.“To
show-‘qualification’ sufficientlyto shift the burdemf providing some explanation for discharge
to the employer, the plaintifheed not show perfect performance or even average
performance?” Gregory, 243 F.3dt 696 (quoting Flowew. Crouch-Walker Corp., 552 F.2d
1277, 1283 (7th Cir. 1977)).

As evidenceof her qualifications, Plaintiff offers Defendant Kikies’s testimony:“I
thought that [Plaintiff] was smart. | thought she could dgdh&” (ECF No. 44at5; Knuckles
Deposition 25:14-15.) Furtheémefendants do not dispute that Plaintiff was qualified for her
position when she was hirEdECF No. 41 at 5.) This consistent with Defendant
Bhoorasingh’s testimony that when Plaintifshowed up and did her job and veaser desk,
yes, she could do h@b.” (Bhoorasingh Dep. 56:15-16.)

Defendants essentially argue that regardle®3aaitiff’s capabilities, her excessive

13 The parties disputeow to interpret this requirement. Defendants argue Plaintiff must demortsthate
satisfactorily performed the duties requit®d[her] position.” (Def. Briefat11-12); Quarantinw. Tiffany & Co.,
71F.3d58 (2d Cir. 1995). Plaintiffon the other hand, argues ttiRhintiff need only demonstrate that she
“qualified” and“she possesses the basic skills necessary for performiijtice] job.” Gregoryv. Daly, 243 F.3d
687,696 (2d Cir. 2001) (quotation marks omitted) (citing Owgnllew York City Housing Auth., 934 F.2d 405,

409 (2d Cir. 1991) and Powell Syracuse Univ580F.2d 1150, 1155 (2d Cir. 1978)). Upon analyzing the case law,
it is clear that Plaintiff need only demonstrate she possess the necessary qualifiaati@position. However,
Plaintiff’s performanceanbe a factorin determining whether she qualified for the position because performance
reveals whether she has the requisite skills. See Gr&tt8¥,.3dat 696 (finding plaintiff qualified where sheas

hired, retained for a long periad time, and promoted); McDonnell Douglas CovpGreen, 411 U.S. 792, 802
(finding plaintiff proved a prima facie cases where plaintiff had undispuatifications and satisfactory past
performance); Quarantin@l F.3d58 at 64 (referringto plaintiff’s satisfactory performanaes“her

qualifications™).
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absences rendered her unqualified. They argue Plaintiff was absent or took partial days on forty-
eight occasions during her roughly nine-month teatikdiM , andin some instances failed
provide noticao KKM . KKM argues thaPlaintiff’s reassignment on January 10, 2017 from the
Evictions Departmertb the Foreclosure Sales Departmé&hieto personnel issues with the
eviction staff caused Blaintiff’s excessive absences and failtoréimely complete hework”
is further evidence dPlaintiff’s lack of qualifications. Further, they note tHKKM had no
choicebutto re-assign Plaintiff backo the evictions departmeon June 142017,dueto
Plaintiff’s failureto consistently com#o work. (Bhoorasingh Decl. § 37.) Defendants ptont
discussions with Plaintiff and opportunities and accommodations prowidédw that they
gave Plaintiff many opportunitige improve her performance.

The Courtis unpersuaded. While the Court agrsntiff’s performanceanbe relevant
to her qualifications, the bas low.}* The parties agree Plaintiff was capable of doing the work
when she was present. Plaintiff was frequently absenttpraotnouncing her pregnancy and
KKM continuedo employ her. Further, most Bfaintiff’s absences occurred after Defendants
decidedo terminate Plaintiff and many occurred during tinee period during which Plaintiff
was completing the authorization form and Defendants were soliciting information from
Plaintiff’s medical provider.

Defendants argue thBRtaintiff’s qualifications are beside the point and that finding a
prima facie case here would overloake most basic concept of a discrimination caskeatan
employer may terminat@ employee whent has a legitimate non-discriminatory basis for

termination.” (ECF No.41at 3.) For this proposition, Defendants dibeGregory, but the Court

¥ The Court also notes that the cases ditethe parties involve incidents where work performanas
usedto establish qualificationsiotto negate them.
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interprets Gregory quite differently. As Gregory notes, while the qualification prong exists
ensure that termination did not result fram‘absolute or relative lack of qualificatichand

“[a]n employer’s dissatisfaction with even a qualifiethployee’s performance may, of course,
ultimately provide a legitimate, non-discriminatory reason for [termination,] . . . the qualification
prong... cannot be transformed into a requirement that the plaintiff anticipate and diaprove
employer’s explanation that.. performance justified the job actianissue.” Gregory, 243 F.3d
at696-97. As such, the Court finds that Plaintiff has satisfied“dnelification” prong.

I nference of Discrimination

Defendants argue that the circumstancédaitiff’s termination do not give rige an
inference of discriminationfo support this argument, Defendants tit®laintiff’s frequent
absences and the measures Defendantdadudp Plaintiff succeeth her role.

Plaintiff, on the other hand, poinis the temporal proximity between KKM learning of
her pregnancy ankKM’s decisionto terminate heasevidenceof discrimination. See Leanv.
Systemax, Inc., 944 F.3d 97, 108 (2d Cir. 2019); SmiMiiller, 2017 U.S. Dist. LEXIS 176078,
at*22 (S.D.N.Y. 2017).

It is undisputed that Defendants internally discussed their intetati@nminate Plaintiff
on May 30, 2017, just two workdays after learnin@laintiff’s pregnancy. Defendant Knuckles
emailed Defendant Bhoorasingffw]e haveto terminate [Plaintiff] HR will haveto advise us of
the bestvay.” Further,on June 6, 2017, just ten minutes after Defendant Bhoorasingh learned

that Plaintiff had been placed on bedrest, she emailed Defendants Knijtldesthat

15 Although Gregory involves a Rule 12(b)(6) motion, nottimthe textof the opinion suggesthatits
doesnot applyto ananalysisof a prima facie case under R&le. Further, Defendants quote Gregomyt of context.
For example, Defendants state Greggmpvides guidance that{a]n employer’s dissatisfaction with even a
qualifiedemployee’s performance mayf course, ultimately prove a legitimaten-discriminatory reason for the
employer’s adverseaction.” (ECF No.41at4) (citing Gregory243 F.3dat 696). However, the Court reads that
portionof the opinionto indicate that the bar for demonstrating minimal qualificatishsw; however, the
establishmentf a prima facie case doast prohibit a defendant from ultimately prevailing.
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[Plaintiff] is on bed restWe needto terminate asap. . . .Thisclearly not workingut.”
Plaintiff’s bedrest marked her first absence ttugregnancy. Plaintiff was ultimately terminated
on July 21, 2017, less than two months after announcing her pregnancy. Plaintiff also testified
that DefendanBhoorasingh’s treatment of her changed drastically after she announced her
pregnancyDefendants’ intentionto terminate Plaintiff upon learning about her pregnancy
coupled with (2Defendants” implementation of a stratedy alienate her into resigning from her
positionis more than sufficientio meetPlaintiff’s burden that the circumstances under which she
was terminated give rige aninference of discrimination. See, e.g., Lenzi, 944 &t3dD8.
* * *
Therefore, the Court finds that Plaintiff has established a prima facie case.
B. Employer’s Legitimate, Non-Discriminatory Reason for Termination

The Court finds, and Plaintiff does not dispute, Ki&aM is ableto provide a legitimate,
non-discriminatory reason for termination. The evidence suggests that Plaintiff was frequently
absent from work, failetb make deadlines, and may have had interpersonal issues with other
employees. Accordingly, the burden shifts baxRlaintiff to establish thabefendants’ basis for
terminationis a pretext for discrimination.

C. Pretext for Unlawful Discrimination or Unlawful Motivating Factor

To survive a motion for summary judgment, Plaintiff must provide sufficient evidence of
pretext or thainimpermissible reason was a motivating fa@tdner terminatiorio raise a
triable issue of fact. Quinn v. Green Tree Credit Corp., 159 F.3d 759, 769 (2d Cir. 1998); Holtz,
258 F.3d 62, 78-79 (2d. Cir. 2001).

Plaintiff assert®efendants’ proffered basis for terminatieni.e., that Plaintiff was

terminated because she was absent from work, falethke deadlines, and had interpersonal
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issues with employeesis merely a pretext for discriminatory termination. Plaintiff pototthe
temporal connection betwe@intiff’s announcement of her pregnancy &rdendants’
decisionto terminate her. The Second Circuit recognizes that a strong temporal conrsection
circumstantial evidencef pretext buis insufficientin and of itselfto demonstrate pretext. See
Quinnv. Green Tree Credit Corp., 159 F.3d 759, 770 (2d Cir. 1¥98ayedv. Hilton Hotels
Corp., 627 F.3d 931, 933 (2d Cir. 2010). Defendants detodedminate Plaintiff only two
workdays after she announced her pregnancy and actually terminated bearie®s months
later. However, Defendant Knuckles testified tigtM had previously discussed terminated
Plaintiff “since the inception of hemployment.” (Knuckles Tr.at 25.)

In further support of this argument, Plaintiff notes that the actual language used by
Defendantsn their emails regardinBlaintiff’s termination further evidencé&®fendants’
discriminatory animus. For example, merely ten minutes after Plaintiff informed Defendant
Bhoorasingh she would be on bed rest, Defendant Bhoorasingh emailed Defendant Knuckles:
“Text that [Plaintiff]lis on bed restWe needto terminate asap. Have Jordan get another clerk for
sales while | find a fultime person. Thiss clearly not workingout.” (PI. Ex. Bat Singh 111.)

This occurred less than two weeks after Plaintiff announced her pregnancy and wastiime first
Plaintiff missed work dué& pregnancy.

Similarly, Plaintiff pointsto her testimony théat[e]verything had changed aftery
pregnancyasfar ascoming backo work and providingloctor’s notes and the behavior, the
attitude, everything revolving aroumaly pregnancy and coming batkwork haschanged.” (PI.

Ex. E, Singh Dep. 68:25-69:5.)
Defendants dispute that anything changedtdiaintiff’s pregnancy. Instead,

Defendants poirtb Plaintiff’s excessive absences, inabilibymeet deadlines, and interpersonal

21



Case 7:18-cv-03213-NSR-AEK Document 48 Filed 11/16/20 Page 22 of 24

issuesasreasons for terminating her for poor performance. The parties agree that Plaintiff was
spokento multiple times regarding the importance of meeting deadlines and was given assistance
to help complete her tasks. The parties also agree that Defendatagéaskign coworkets
completePlaintiff’s tasks. Defendants also rely Phintiff’s January 10, 2017 reassignment
from the Evictions Departmetu the Foreclosure Sales Departm@ndemonstrate poor
performance prioto her pregnancy. Howevat,is more appropriate for a jutp consider the
persuasiveness DefendanBhoorasingh’s explanatiorof the reassignment. Defendant
Bhoorasingh declares thRlaintiff’s excessive absences caused interpersonal and workload
issues. However, Plaintiff worked the department for approximately two-and-a-half months
and was only out sick twice and left early once.

Finally, Plaintiff pointsto KKM ’s requirement that she complete a patient authorization
form and providexan additionaldoctor’s noteto returnto work following her bed rest from June
19 through June 21, 2017. Plaintiff believes the requirements were casatat of a schemi®
force Plaintiff out of her position. Plaintiff had already provided a note indicating that she was
ableto returnto work on June 22, 2017. However, Defendants wanted both an additional note
indicating that she could work without restriction amhuthorization form that would allow
themto communicate directly with her medical provider for verbal and oral confirmation of
Plaintiff’s ability to work without restrictionlt took over two weeks for Plaintitb edit and sign
the forms and Defendatd obtain the desired information froPhaintiff’s medical provider.
During that time, Defendants refusidpermit Plaintiffto returnto work. Defendants attribute
most of thistime to Plaintiff’s delayin returning the form anBlaintiff’s medicalprovider’s
delayin providing the request informatida KKM. However, after requesting that Plaintiff

obtain these documents, Defendant Bhoorasinghasaarailto Defendant Knuckles stating:
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“[Plaintiff] sent her drs note them (see below) putting her out of offitie 6-21-2017 As
discussed withHR yesterday’ve sent requedb her for authorizatioto communicate with her
dr. I think once she receives email she will tenderds@gnation.” (Ex. X at Singh 136.)
Defendant Bhoorasingh also testified that she suspected Plaintiff would resign rather than cede
accesdgo her medical information. Defendants maintain they imposed this requirement out of
concern foPlaintiff’s wellbeing ando ensure they were accommodating her propartize
workplace.

All told, Defendant provides significant evidencePifintiff’s poor performance
including evidence of excessive absences, fatbuommplete workn a timely manner, and
possible interpersonal issues. Defendants explained work expectatRiamtiff multiple times,
assigned coworkets assist Plaintiff, and instituted new processeassist her. Nevertheless,
the Court finds that a reasonably jury could find thefiendants’ proffered basiso terminate
Plaintiff was mere pretext or was motivated by her pregnancyoddg the timing olKKM ’s
decisionto terminate Plaintiff, (2) the languageldéfendants’ email regardin@®laintiff’s
termination, (3) inconsistenci@s DefendanBhoorasingh’s portrayal ofPlaintiff’s January
reassignment, (4) evidence regardigM ’s changed expectations from Plaintiff following
announcement of her pregnancy, andkBM ’s requirement that Plaintiff obtasn
authorization form, whiclt believed would cause Plaintiff resign.As such, the Court finds a
genuine dispute of materitct asto whetherPlaintiff’s termination was pretextual or motivated
by animpermissible factor.

NYSHRL Claims

The Second Circuit has held ttataims brought under New York StaseHuman Rights

Law are analytically identicab claims brought under Titl€Il.” Torresv. Pisano, 116 F.3d
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625, 629 n.1 (2d Cir. 1997); see Rojafoman Catholic Diocese of Rochester, 660 F.3d 98,
107 n.10 (2d Cir. 2011); SalomenOur Lady of Victory Hosp., 514 F3d 217, 226 n.9 (2d Cir.
2008). Therefore, the Colgtanalysis regarding Plaintgffederal claims appligs her

NYSHRL claims.

CONCLUSION

For the foregoing reasorn3¢fendant’s motion for summary judgmerg DENIED. The
Clerk of the Courts respectfully directetb terminate the motioat ECF No. 36. A pretrial
conferences scheduled for January 13, 2021110:00 A.M. by teleconferencé&o access the
teleconference, please follow these directions: (1) Dial the Meeting Number: (877) 336-1839; (2)
Enter the Access Code: 1231334 #; (3) Press pourid éter the teleconferenesa guest.

Dated: November 16, 2020 SOORDERED:
White Plains, New York

NELSONS.ROMAN
United States District Judge
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