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KENNETH M. KARAS, United States Districiudge:

Pro se Plaintiff Mushtag Ahmad (“Plaintiff”) brings this Action against White Bl&iity
School District (“WPCSD”); Howard Smith, Superintendent of WPCSD (“Sryitrid Ellen
Doherty, Principal of White Plains High School (“Dohértgollectively,“Defendants”) under
Title VIl of the Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. 88 2060et seq.42 U.S.C.
88 1983 and 1985; and the Due Process Clause of the Fourteenth Amendment, along with
common law claims (Third Am. Compl. (TAC”) (Dkt. No. 6§.) Before the Court is
Defendants’ Motion To Dismiss the Third Amended Compl&RAC”) , pursuant to Federal
Rule of Civil Procedure 12(b)(6) (the “Motion”)S¢eDefs.’ Not. of Mot. (Dkt. No. 6R) For

the reasons to follow, Defendants’ Motion is granted in part and denied in part.
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I. Background

A. Factual Background

The following facts are drawn from Plaintiff's TAC and are assumed taibddr the
purpose of resolving the instant Motion.

Plaintiff is a 62year old male (TAC 14.) He is a naturalizet).S. citizenoriginally
from Pakistanand a practicing Muslim.Id. 114, 8.) On August 25, 2016, WPCSD
interviewed Plaintiff for a position as a chemistry teaclikt. § 9.) WPCSD ultimately hired
Plaintiff as a “leave replacement chemistry teacher against a permanent vacancy d evitgt
High School (“WPHS”), which had an opening due to the death of the prior chemistry teacher.
(Id. 19 9-10.) Plaintiff did not receive new teacher orientation from WPCSD or WRHS. (
q11)

After Plaintiff was hired, John Orcutt (“Orttl), the Assistant Principal of WPHS and a
former colleague of Plaintiff's at Ramapo High School, told other WRlitice teachers that
Plaintiff had been terminated from Ramapo High School, and that he had an ongoing
discrimination lawsuit against EasaRapo Central School District (“ERCSD”)d(] 12.} In
retaliation for Plaintiff's lawsuit against ERCSThe Jewish employees of WPCSD” began to
remove labratory equipment from Plaintiff’'s classroom to “intentionally create a hardshi
Plaintiff and to make Plaintiff fail due to unequal access to the lab equipméaty 13.) When
Plaintiff asked about the missing equipment, he was told by Dougherty, a chemistry téather, t

“Mr. Braswell (an African American chemistry teacher) stole it[,] and | dp&ak to Im.” (Id.

! Plaintiff notes that the other science teachers Orcutt told about the lawsuit included
Mark Wolstencroft (“Wolstncroft”), who was also Plaintiff’'s mentor; Cairenn Broderick
(“Broderick™), who was als®resident of th&Vhite Plains Teachers Association (“WPTA”)
Vincent Dougherty (“Dougherty”); and Akiva Friedman (“Friedman”). (TAC  13.)

2



(quotation marks omitted).) Several days later, Dougherty told Plaintiff, while préisence of
“Mr. Chen,” another chemistry teachérat Friedman, “a Caucasian chemistry teacher,” had
removed the equipment from Plaintiff's classroond.)(Plaintiff alsoalleges that Dougherty
made fun oPlaintiff's clothes, shoes, tie, sweaters, shirts, coats, and lab coat on numerous
occasions, and “called him a hotel walbased on hifacial features, racakin color[,] and
national origin,” stating that “when he goes to [a] hotel[,] he sees so many peoplehiepm [t
Indian Subcontinent working as hotel waitersld. {[ 18.)

Plaintiff also assertsupon information and belieffhat “the Jewish employees of
WPCSD . . . coached and manipulated students on the basis of race, religion[,] and national
origin[] against Plaintiff and encouraged them to create problems for Flairtd. § 17.7
Plaintiff specifically alleges thatlirsch, a guidance counselor of a student identified as “S.R.,”
held “numerous meetings” with S.R. to “coach her against Plaintifif.”f[(20.) According to
Plaintiff, Hirsch admitted to having meetings with this studenihich theydiscussed Plaintiff.
(Id.) Thereafter, “[ulnder the advice of . . . Hirsch and . . . Dougherty,” and in retaliation f
Plaintiff's lawsuit againsERCSD S.R. “made numerous false allegation[s] to Plaintiff's
supervisor[,] Dr. Doty.” Id. T 21.) Specifically, S.R. alleged that (1) Plaintiff was not teaching
chemistry to her class, and that she was learning chemistry on her own from a te@&pook; (
Plaintiff did not issue textbooks to her class; (3) Plaintiff had failed to explaenfisty
concepts” to her clasand she had instead explained those concepts to the class on the board;

and (4) her class would not be prepared for the Regents Exam in luheRl4intiff asserts that

2 Plaintiff identifiesDoheaty; Dr. Margaret Hawthorne Doty Dr. Doty”), Coordinator of
Science and Engineering; Jeffrey Hirsch (“Hirsch”), a guidance counsel; Walsite
Dougherty; Friedman; and Broderick as these employ@esC 1 17.)
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he “did see S.R. talking to . . . Dougherty, and, thereafter, advising Plaintiff to visit . . .
Dougherty’s classroom.”Id. T 22.)

Onanunspecified data)Volstencroft who “work[ed] under the Principaldsked
Plaintiff about the status of his lawsuit against ERCSD. ] 14, 16.) When Plaintiff informed
him that it was on appeal before the Second Circuit, Wolsterstedéidthat “he knew about it
and knows everything about [Plaintiff's] lawsuit against East Ramapd.) \(Volstencoft also
told Plaintiff on an unspecified date, “Mush, you are a dumb ass; you did not do your
homework.” (d. § 15(quotation marks omitted) Plaintiff asked Wolstencroft what homework
he was referencing, to which Wolstencnapliedthat Plaintiff would find outater in the year
(Id.) By the end of the year, Plaintiff had been “removed from his classroom, detained in
isolation against his will, paraded through the hallways like a criminall,] aneldofom going
on to the property owned by WPCSDId.j Wolstencroftalso said to Plaintiff at an unspieed
time, “[W]e don’t like colored people in the department,” and once admitted\thkstencroft
had been the subject of an investigation due to “racism charges” against hilmtamel
entirety of the school staff was required to undergo “some tiyaining” because of
Wolstencroft’'s actions, but also that no one took action against Wolstencroft “dudvighiitis
race” and “connections with higher-up administratorsd. { 16(quotation marks omitted).)

One day, Wolstencroft told Plaintiff faste WPCSD'’s “Discipline Guidelines” on each
lab station in his classroom, “and enforce them in their totality or get(feedinated) by an
Irish Jewish principal (. . . Doherty).(ld. § 23.) In December 2016, Plaintiff complied with this
directive posting the Discipline Guidelines on each lab station and informing his students that
the rules would be enforcedld( 24.) The Guidelines included a rule indicating that use of

electronic deices wasan infraction, and that “possible consequences” included confiscation of



the electronic device.ld. 1 26 (quotation marks omitted) On December 20, 201B)aintiff
attempted to confiscate a cell phone from a student who was violating this ptdicy.25.)
However, the student, identified as “O.A.,” failed to complg. {1 27, 50 The following day,
Doherty met with Plaintifind told him that he would be assigned to the “science teachers’
work area” and that he was tanger allowed to interact with O.Ald( 1 28.) Doherty did not
provide Plaintiff with any reasons for his reassignment and, according to Plagtétf,in
violation of Article X, Section A2 of the Collective Bargaining Agreement (theAGBwhich
requiresthat “[c]hanges in assignments after notification shall be made only as requitesl b
best interests of the [s]chool [d]istrict. In such an event, the teachetedffhall be notified of
the change in writing and[] shall be given an explanationefehason for the change(id. § 29
(quotation marks omitted).) According to Plaintiff, no disciplinary action was takemsagaA.
(Id. 7 50.)

On the same day, Smith met with Doherty and Broderick, where he allegedly “conspired,
colluded[,] and planned Plaintiff's termination[,] and delegated [related] tagk®herty]
and. . . Broderick.” [d. 1 30.) On December 22, 2016, Friedman informed Plaintiff that he was
being fired and would not be allowed to come back to WPHE.Y(@9.) Also o Decenber 22,
2016, “under . . . Doherty’s order,” Doty brought Plaintiff sosmall room inside the main
office,” and ordered him to “sit in isolation” “without providing any reason or explamati(ld.
1 31.) Doty told Plaintiff that he could not leave the roamere Plaintiff was “detained in
isolation against his will.”(Id.  33.) The room was guarded by a police officer “on the basis of
Plaintiff's race and religion,ivho was directed “not to let Plaintiff gmut of the room wherein
he was detained against his will.Id({ 34.) Plaintiff alleges that thseactiors caused

“emotional distress and psychological harm,” including “anxiety, stress, and slist(ies



11 31, 33-33. Eventually, Broderick and John Hugh&dughes”), the “Grievance Chairperson
of WPTA,” arrived and, “according to the task delegated to them by the superintendent
[presumably Smith] . . . tried to force Plaintiff to sign a waiver . . . not to sue WPCSD in any
court for their unlawful actions.”ld.  35.) When Plaintiff refused to sign, Broderick and
Hughes “demanded the school keys back from Plaintiff” and “told him that the Superintendent of
schools had told . . . Broderick the previous night that he was going to terminate Plaintiff,” and
that Plaintiff would not be allowed to enter WlPHSbuilding. (d. §36.) When Plaintiff
informed Broderick and Hughes that his personal belongings were in his classroom cBroderi
and Hughes, acting “on behalf of the school administratipafadedPlaintiff,” accompanied
by a police officerthrough the hallways, in the presence of students and other school staff,
forced Plaintiff to remove his belongings from his classroom, and took the keys away from
Plaintiff. (Id. 17 37-38.)

According to Plaintiff, Doherty, Smith, and “Dr. Reynoldth&*“Assistant
Superintendent of Human Resources,” failed to show “any written complaint or document
against him by any student or administrator,” and did not prd®¥aiatiff with copies ofany
complaints. (Id. § 39.) As such, Plaintiff alleges that “Defendants (on behalf of WPCSD)”
deprived Plaintiff of his “right to due process” included in WPCSD’s Code of Conduct, which
sets forth that “school personnel have the right to disclosure of all policies, ndgwoaedures
regarding expectations for behavior. They also have the right to due prodds$.2(Q
(quotation marks omitted).)

Also on December 22, 2016, Dr. Reynolds “promised” Plaintiff that a “full investigation”
would be conducted of Plaintiff's complaints of “discrimination, harassmentéhastli unsafe

work environment.” Id. 1 41, 54.) Dr. Reynolds subsequently inforrR&intiff that the



“school attorneys” would conduct the investigation, Blatintiff has never been provided with an
“investigation report.” Id. § 54.) On December 23, 2016, Plaintiff received a letter from Dr.
Reynoldsdirecting Plaintiff not teenter WPCSD property without prior permission, and to
refrain from contating or communicating with any WPCSD staff membstsgdents, or parents,
“other thanthe] Central Office or union representative(s) pending the meeting.'ld( 1 42.)

On January 18, 2017, the meeting referenced in Dr. Reynolds’s lettgrlémeland was

attended by Broderick, Dr. Reynolds, “and othersd. { 43.) Plaintiff alleges that during this
meeting, he fainted “due to the injuries caused or aggravated by the actions of themefenda
(id.), and thaWWPCSD and WPTA “failed in tresporting Plaintiff to a nearby hospitaliti(

1 44).

On February 3, 2017, Smith “reiterated . . . that he would recommeRtaintiff's
termination” (Id. §45.) However, on February 13, 201Smith recommendetb the School
Boardthat it should“retroactively convert Plaintiff's leaveeplacement appointment to a
probationary appointment,” which the Board approved. 1(46.) Plaintiff still was not allowed
to return to work, and on February 17, 2017, Smith “reiterated that he would recommend . . .
Plaintiff's termination even when Plaintiff had not gone back to WPHS since Dec@thbe
2017.” (d. 171 47~48) WPCSD ultimately terminated Plaintiff on ApfiB, 2017. Id. 1 49.)

Plaintiff alleges thaDefendants have “caused or aggravated various types of injuries to
Plaintiff and forced him to remain under doctors’ ¢avghere he isreceiving treatment for the
injurieson the job caused or aggravated by the actions of Defendalds{ 51.) According to
Plaintiff, WPCSD has not compensated Plaintiff according to Article XXI\hef@BA, which
requires:

Whenever a teacher is absent from his/her employment and unable to perform
his/her duties because of a personal injury resulting from a causal relationship that



would be compensable under the workers compensation laws from an accident or
an assaul{not caused by his/her own contributory negligence) occurring in the
discharge of his/her duties within the scope of his/her employment, he/she will be
paid his/her full salary during his/her absence from his/her employupetd a

period of two (2) years (leslkd amount of any worker’s compensation award made

for temporary disability due to said injury, if any, and any income which he/she is
able to earn in lieu of and because he/she does not have to perform his/her teaching
duties) and no part of such absendéle charged to his/her annual or accumulated
sick leave.

(Id. 1 52(quotation marks omitted) Plaintiff further alleges that during his employment,
WPCSD did not have an “appointed compliance officer to address discrimination arsirigsntas
complains.” (Id. {1 53.) Plaintiff filed charges of discrimination and retaliation with the United
States Equal Employment Opportunity Commission (the “EEOC”) and received a blotice
Right to Sue “on or about” March 14, 2018d.( 3.)

B. Procedural Background

Because the procedural background of this Action has been summarized in the Court’s

previous Opinion & Order othe Motions To Dismiss the Second Amended Compl&BaC”)

brought by Union Defendants and State Defendants (the “2019 Opinion”), the Court supplements

the procedural history of the case since the issuance of the 2019 Opinior? below.

On July 16, 2019, the Court issued the 2019 Opinion, which granted the Union
Defendants’ Motion To Dismiss the SAC, and granted in part and denied theavhite Plains
Defendants’ Motion To Dismiss the SACSge generall019 Op.) The Coudismissed all but
Plaintiff's procedural due process claim based on his termination without a primghead

gave Plaintiff 30 days to file a third amended complaitd. gt 44.) In a letter filed under seal

3 The “Union Defendantsincluded theVPTA, the New York State United Teachers,
Broderick, Hughes, and Carol Ann TitoSgeOp. and Order (“2019 Op.”) 1 (Dkt. No. BB The
“White Plains Defendartencluded WPCSD, Smith, Reynolds, Doherty, Orcutt, Doty, Hirsch,
Wolstencroft, Dougherty, and Friedmand. @t -2.)
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on August 13, 2019, Plaintiff requested a two-month extension to amend his complaint. (Dkt.
No. 61.) The Court denied this request, absent additional detail on why the extension was
necessary.lqd.) On August 26, 2019, Plaintiff filed a letter explaining that he requested a two-
month extension to find legal representation due to his “suffering from a chronic[] vienysser
illness.” (Dkt. No. 64.) Plaintiff represented that his doctor had advised him “not to angage
preparing legal briefs because “recalling the events triggers severe anxiety and panic attacks.”
(Id.) The Court granted the request for an extension, directing Plaintiff to filedaathended
complaint by October 26, 2019. (Dkt. No. 65.)

On October 25, 2019, Plaintiff filed his TACSde generallfAC.) On November 11,
2019, Defendants sought to file a motion to dismiss the TAC, (Dkt. No. 67), and the Court set a
briefing schedule, (Dkt. No. 68). On December 19, 2019, Defendants filed the instant Motion.
(Not. of Mot.; Defs.” Mem. of Law in Supp. ®fot. (“Defs.” Mem.”) (Dkt. No. 70) Decl. of
Gerald S. Smith, Esq. in Supp. of Mot. (“Smith Decl.”) (Dkt. No..)fQn January 6 and
January 8, 2020, Plaintiff filed letters requesting an extension until March 23f&0#6
response to the Motion, due to “car accident injuries [incurred] on December 9, 2019, and
suferings from a severe chronic|[] illness(Dkt. Nos. 73—-74.) Plaintiff attached supporting
documentation, but given that one of the attached documents was a doctor’s note stating that
Plaintiff was unable to work until January 5, 2024,)( the Courtdenied Plaintiff's request for a
two-month extension and instead granted a 30-day extension, until February 13, 2020, (Dkt. No.
75). On February 10 and 11, 2020, Plaintiff filed a request for another extension until April 13,
2020, due to “car accident injuries.” (Dkt. Nos. 76—77.) The Court again found that the
supporting documentation did not justify a two-month extension, and instead extended Plaintiff’s

deadline to March 13, 2020, stating that “[tjhere w[ould] be no more extensions.” (Dkt. No. 78.)



Plaintiff did not file a response by this deadline, and on March 16, 2020, he requested an
extension until July 3, 2020, again citing his “car accident injuries.” (Dkt. No. 79.) The Court
denied Plaintiff's equest, finding that the submitted documentation did not support it, and
provided Plaintiff with a due date of April 20, 2020. (Dkt. No. 80.) The Court again noted that
there would be “[n]Jo more extensions.Id.]

However, on May 29, 2020, Plaintiff asked for an extension until July 3, 2020, claiming

that he had “still [not] recovered from the [December] car accident injuvies,™still under

[the] treatment of two [d]octors and a [p]hysiotherapist,” was “jobless” and thixeuioaafford
“expensive égal search programs,” and was unable to leave his home to go to a law library
because of the “statewide lockdown” due to the COVID-19 pandemic. (Dkt. No. 81.) The Court
explained that the attached documentation again did not support Plaintiff's request d@nd that i
Plaintiff did not submit a response by June 30, 2020, the Court would deem the Motion fully
submitted. (Dkt. No. 82.) Despite these instructiams, letter sent via-enail on June 30, 2020
and docketed by the Court on July 1, 2QRI@jntiff requested “possibly [his] last extension,”
until July 31, 2020. (Dkt. No. 84 PRlaintiff alleged that the stress in “attempt[ing] to meet the
Court’s June 30, 2020 deadline . . . made his health issues worse than bédoyerhé Court
denied this request, noting that the document&iamtiff submitted did not justify his inability

to file a response over the course of several months, and deemed the Motion fully dubmitte

(Dkt. No. 84.%

4 Thisiis not the first series of healttased extension requests filed by PlaintiBegDkt.
Nos. 57 (denying Plaintiff's December 2018 motion for a stay and appointment of pro bono
counsel because the medical information provided by Plaintiff did not justify the re@lest)
(denying Plaintiff's August 2019 request for a two-month extensidite an amended
complaint absent additional detail on why the extension was necessary), 65 (grantitiigjdlai
August 2019 request for a two-month extension to file an amended complaint “one last time,
based on a doctor’s report provided by PlainjifFurther, as the Court noted in its Order of July
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On July 13, 2020, Plaintiff requested a stay in this proceeding to allow Plaintiff to
“recover(] from illness and injuries” or, in the alternative, to appoint pro bono counsel on his
behalf to respond to the Motion. (Dkt. No. 85.) The Court denied both requests in an Order
dated July 14, 2020. (Dkt. No. 86.) On July 17, 2020, Plaintiff sent a letter to the Court
“request[ing] that [the] Court . . . not dismiss this case untiPlaintiff recovers from iliness
and injuries . . . or in the alternative, finds a counsel to prosecute this case.” (Dkt. Nbh&8.)
Court reiterated that had deemed the Motion fully submitted on July 1, 2020 and had
previously denied Plaintiff's request for a stay or for appointment of couridél. The Court
noted that the records attached to Plaintiff's July 17 letter “d[id] not alt€Cahet’s
conclusion.” [d.)

[l. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a plaintiff's obligation to provide the grourds of
entitlement to relief requires more than labels and conclusions,fantdwalaic recitation of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)

(alteration and quotation marks omitted). Indeed, Rule 8 of the Federal Rules #frGoatiure

14, 2020, Plaintiff has also requested several extensions and stays in other cases in both the
Southern and Eastern Districts of New York over the course of the last year dhd(&éeDkt.
Nos. 47, 51, 52, 6Ahmad v. N.Y.C. Dept. of Edu€ase No. 1&V-3494 (E.D.N.Y.) (letters
from Plaintiff beginning in August 2019 seeking an extension on his opposition to a motion to
dismiss due to “severe chronic][] illness” and “car accident injurie€g) also Ahmad v. E.
Ramapo Cent. Sch. DisNo. 09€CV-1440, 2018 WL 3222543, at *1 (S.D.N.Y. July 2, 2018),
filing appeal No. 18-2317 (2d Cir.) (denying Plaintiff's January 25, 2018 motion to stay the
proceedings due to “serious chronic personal illness,” because “Plaindifitktion ha[d] not
prevented him from filing this and another lengthy motion” (record citations and quotatik& ma
omitted)).
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“demands more than an unadorned, the-defendant-unlavifatiyedme accusation.’Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotation marks omitted). “Nor does a complaint suffice if it
tenders naked assertions devoid of further factual enhancenhgnfiteration and quotation
marks omitted). Instead, a complaint’s “[flactual allegations must be enougba@naght to
relief above the speculative levelTwombly 550 U.S. at 555.

Although “once a claim has been stated adequately, it may be supported by showing any
set offacts consistent with the allegations in the complaidt,at 563, and a plaintiff must
allege “only enough facts to state a claim to relief that is plausible on its ihcat, 570, if a
plaintiff has not “nudged [his or her] claims across the line from conceivable taoidadise]]
complaint must be dismissedd’; see also Igbal556 U.S. at 679 (“Determining whether a
complaint states a plausible claim for relief will. be a contexspecific task that requires the
reviewing court to draw on its judicial experience and common sense. But wherelthe wel
pleaded facts do not permit the court to infer more than the mere possibility of miscdmeluct, t
complaint has allegedbut it has not ‘show[n]'—that the pleader is entitled to relief.” (citatio
omitted) (second alteration in original) (quoting Fed. R. Civ. P. 8(a){@)}t 678-79 (“Rule 8
marks a notable and generous departure from the hypertechnical, code-pleading reginoe of a pr
era, but it does not unlock the doors of discovery fdaemiff armed with nothing more than
conclusions.”).

In considering Defendants’ Motion, the Court is required to “accept as true ladl of t
factual allegations contained in the [TACJErickson v. Pardusb51 U.S. 89, 94 (20073ge
also Nielsen v. Rabjiv46 F.3d 58, 62 (2d Cir. 2014) (same). And, the Court must “draw(] all
reasonable inferences in favor of the plaintifbaniel v. T & M Prot. Res., Inc992 F. Supp. 2d

302, 304 n.1 (S.D.N.Y. 2014) (citirgoch v. Christie’s Intern. PLO599 F.3d 141, 145 (2d Cir.
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2012)). Where, as here, a plaintiff proceeds pro se, the Court must “construe] ] [fHaicm
liberally and interpret][ ] [it] to raise the strongest arguments that [it] suggesygkes v. Bank

of Am, 723 F.3d 399, 403 (2d Cir. 2013) (per curiam) (quotation marks omitted). However, “the
liberal treatment afforded to pro se litigants does not exempt a pro se partyfrgoiiance with
relevant rules of procedural and substantive laBgll v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (citation and quotation marks omitted).

Generally, “[iln adjudicating a Rule 12(b)(6) motion, a district court must confine its
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whichljodtaa
may be taken.”Leonard F. v. Isr. Disc. Bank of N,Y.99 F.3d 99, 107 (2d Cir. 1999) (citation
and quotation marks omitted). However, when the complaint is pro se, the Court mmidgicon
“materials outside the complaint to the extent that they are consistent with the alkegation
complaint,”Alsaifullah v. Furco No. 12€V-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug.
2, 2013) (citation and quotation marks omitted), including, “documents that a pro se litigant
attaches to his opposition papegu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6
(E.D.N.Y. Dec. 15, 2010) (italics omitted), and “documents that the plaintiff[ | gitb&sessed
or knew about and upon which [he or she] relied in bringing the &otfiman v. Greg220

F.3d 81, 88 (2d Cir. 2000) (citation omitted).
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B. Analysis

Defendants argue that Plaintiffils to stateclaims under Title VII, 42 U.S.C. 88 1983
and 1985, and the Fourteenth Amendme8te(generallipefs.” Mem.) Defendants also argue
that Plaintiff fails to state a claim based on alleged violations of the CBée iflat 12.7

1. Title VII

Plaintiff alleges that Defendanésigaged in various acts of retaliategainstim for his
pending discrimination lawsuit against ERCSD, #r@TAC could be construed aflegng that
Plaintiff was retaliated against for “his complaints of discrimination, harassmed},Hastile
and unsafe work environment. S€eTAC 1113-14, 17, 21, 41, 54.) Defendants argue that
Plaintiff fails to “raise an inference of retaliatiofp&cause his claim is “based upon the stray
remarks of non-decisionmakershie TAC does not plead facsuggesting a but-for connection
between the adverse amtiand the protected activitgnd the TAC “acknowledges that
Plaintiff's employment was terminated due to the [a] legitimate;retaliatory reason.(Defs.’
Mem. 4-6.) Defendants also argue that Plaintiff improperly brings Title VII claimsisiga
individual Defendants Smith and Dohertyd.@t4.)

It is well-established thahdividual defendants cannot be held liable under Title Bie

Davis Bell v. Columbia Uniy851 F. Supp. 2d 650, 687 (S.D.N.Y. 2012) (“It is well settled that

5 Although not attached to tAGAC, Plaintiff asserts a claim based on breach of the CBA
and quotes specific provisions of the CBA in crafting his claiBee{AC 1129, 32, 52, 67-63
The CBA is therefore incorporated by reference, and the Court will consider it dingeci
DefendantsMotion. SeeHutsonv. Notorious B.I.G.LLC, No. 14-CV-2307, 2013/VNL
9450623at*3 (S.D.N.Y.Dec.22, 2015) (consideringcontract not attached to the complaint in
copyright ownership dispute “because it is incorporated by referécitation omitted);
Onanugav. Pfizer,Inc., No. 03-CV-5405, 2003NL 22670842at*4 (S.D.N.Y.Nov. 7,
2003) (holdinghatthe court could consider a contract provided by the defendants but not
attached to the complaint “because this contract was referenced in and relied thgodrafting
the [clomplaint, and forms theabis for the [breach of contract] allegatiofatation omitted).
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there is nondividual liability under Title VII.” (citingLore v. City of Syracus®&70 F.3d 127,
169 (2d Cir. 2012))see also Patterson v. County of Onei@a5 F.3d 206, 221 (2d Cir. 2004)
(noting that “individuals are not subject to liability under Title VII,”luding “individual
defendants with supervisory control over a plaintiff” (citations and quotation markieayit
Accordingly, to the extent Plaintiff intends to bring retaliation claims ag&imsth and
Dougherty under Title VII in his TAC, these claims are dismissed with prejudice.

Title VII's anti-retaliation provision prohibits an employer from “discriminat[ing] against
any of his employees . . . because [the employee] has opposed any practice made an unlawful
employment practice by this subchapter.” 42 U.S.C. § 2000e-3(a). In other words, “Title VII
forbids an employer to retaliate against an employee for . . . complaining of employment
discrimination prohibited by Title VII.”"Kessler v. Westchester Cep’t of Soc. Servs461
F.3d 199, 205 (2d Cir. 2006). Courts analyze claims for retaliation pursuant to Title VIl under
the familiar framework set forth by the Supreme CouMabonnell Douglas See Zann Kwan
v. Andalex Grp. LLC737 F.3d 834, 843 (2d Cir. 2013) (“Fedexad state law retaliation claims
are reviewed under the burdshifting approach dflcDonnell Douglas (citations omitted)
“Under the first step of thiklcDonnell Douglagramework, the plaintiff must establish a prima
facie case of retaliation.Id. at 844 (citation omitted)Once the plaintiff has done so, “the
burden shifts to the employer to articulate some legitimateretahatory reason for the
employment action.”ld. at 845 (citation omitted):The employee at all times bears the burden
of persuasion to show retaliatory motiveCbx v. Onondaga Cty. Sheriff's Depf60 F.3d 139,
145 (2d Cir. 2014).

To establish a prima facie case of retaliation, the plaintiff must show that:]H&)was

engaged in an activity protected under Title VII; (2) [his] employer was awdingspf
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participation in the protected activity; (3) the employer took adverse action géamstand (4)
a causal connection existed between the protected activity and the adverse Ketian.737
F.3d at 850 (citation omitted). Accordingly, “for a retaliation claim to survive . . . amtii
dismiss, the plaintiff must plausibly allege that: (1) defendants discrimiratetbok an
adverse employment actieragainst him, (2) ‘because’ he has opposed any unlawful
employment practice.Vega v. Hempstead Union Free Sch. DBO1 F.3d 72, 90 (2d Cir.
2015) (citation omitted). “Aplaintiff's burden at this prima facie stage is de minimisréglia
v. Town of Manlius313 F.3d 713, 719 (2d Cir. 2002) (citation and italics omitt&the
Supreme Court has held that in the context of a Title VII retaliation claim, an advers
employment action is any action that ‘could well dissuade a reasonable worker dkong ror
supporting a charge of discrimination.¥Vega 801 F.3d at 90 (quotingurlington N. & Santa
Fe Ry. Co. v. Whité48 U.S. 53, 57 (2006)3ee also Hicks v. Bainegs93 F.3d 159, 162 (2d
Cir. 2010) (“[R]etaliation is unlawful when the retaliatory acts were harmftii@goint that
they could well dissuade a reasonable worker from making or supporting a charge of
discrimination.” (citation and quotation marks omitted)).

Protected activities are “action[s] taken to protest or oppose statutorilpipedhi
discrimination.” Soto v. Marist Col|.No. 17CV-7976, 2019 WL 2371713, at *10 (S.D.N.Y.
June 5, 2019) (citation and quotation marks omitted). “The opposition muisebtied at an
unlawful employment practice of an employéNimmer v. Suffolk Cty. Police Depli76 F.3d
125, 135 (2d Cir. 1999) (citation and quotation marks omitted), and “even an informal protest of
discriminatory employment practices” will suffiddgjia v. White Plains Self Storage Carplo.

18-CV-12189, 2020 WL 247995, at *6 (S.D.N.Y. Jan. 16, 2020) (emphaitesation and
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guotation marks omitted) (quotirgumner v. U.S. Postal Ser899 F.2d 203, 209 (2d Cir.
1990)).

Here, Plaintiff allegeghat he lodged “complaints of discrimination, harassment, [and]
hostile and unsafe work environment” that were never investigai&C {141, 54.) Such
activity is eertainly protected under Title VII. However, with respect to these complaints,
Plaintiff has not cured the deficiencies identified by the Court in its 2019 Opirtf@e2{19
Op.24-26) As withthe SAC, Plaintiff alleges that he complained to Reynolds about
discriminatory treatment but that no investigation was ever performed. (TAC 141, 54
“However, he pleads no facts tleatuld support an inference that he was terminated in response
to those complaints.” (2019 Op. 25.) And, to ¢ixéentthat Plaintiff intends to rely on temporal
proximity between his complaints and his termination to demonstrate a causal @mnecti
Plaintiff does not specify when the complaints were made, which “prevent[s] the Court from
inferring retaliation based on temporal proximity alondd. &t26 (collecting cases).) As such,
the Court dismisses any retaliation claims Plaintiff intended to brireplbas his workplace
complaints.

However, Plaintiff has also allegétht he faced retaliation becausénisf discrimination
lawsuit againsERCSD which was pending at the time he was hbgdVPCSD (TAC 12—
14, 17, 21.) Althougibefendants emphasitieat Plaintiff’'s discrimination lawsuitelated to “a
completely different school district{Defs.” Mem.6 (citation and footnote omittedactions
taken by an employer in response to a lawsuit against aghiitgd-may well constitute
retaliation seeGhirardelli v. McAvey Sales & Serv., In@87 F. Supp. 2d 379, 387 (S.D.N.Y.
2003) @etermining that the plaintiff established a prima facie case of unlawful tietaly her

employer based on a Title VII lawsuit that the plaintiff fitetl against a different employer)
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aff'd, 98 F. App’x 909 (2d Cir. 2004%ee alsd_ewis v. HansonNo. 18CV-12, 2020 WL
1812556 at *13 (N.D.N.Y. Apr. 9, 2020) (noting, in the context of a retaliation claim under 42
U.S.C. § 1983, that “courts in th[e] [Second] Circuit have declined to dismiss retatiédims

on the basis that the underlying protected activity was directed towards a third pesoyt] (
citaion and quotation marks omitted))hus, the Court considers Plaintiff's retaliation claims in
the context of his lawsuit against ERCSD.

Plaintiff allegesn the TACthatvariousWPCSD and WPH®&mployees took numerous
retaliatoryactions against him. Not all of these actions, however, constitute adverse actions.
An employee experiences an adverse action when he endures a “materially adverse change” in
the terms and conditions of employmeBeeBoyd v. Presbyterian Hosp. in N.Y,.C60 F.

Supp. 2d 522, 536 (S.D.N.Y. 2001) (citation and quotation marks omitted). Such actions include
“discharge, refusal to hire, refusal to promote, demotion, reduction in pay, and reprimand.”
Treglia, 313 F.3cat 720 (citation and quotation markamitted). As theeneraintent of Title

VIl is to protect individuals from actions injurious to current employment or the abilitgdcese
future employmentWanamaker v. Columbian Rope Ct08 F.3d 462, 466 (2d Cir. 1997)

(citation omitted), the Second Circuit has stated that adverse employment aeioaslenited

to “pecuniary eraluments” but may include lesser actions such as negative employment
evaluation lettes, Treglia, 313 F.3d at 720 (citation and quotation nsavknitted);see also
LovejoyWilson v. NOCO Motor Fuel, Inc263 F.3d 208, 223-24 (2d Cir. 20@dame)

First, Plaintiff alleges thafi] n retaliation [for] . . . Plaintiff’'s discrimination lawsuit
against [ERCSD], the Jewish employees of WPCSD retaliated against Plaittffeaited to
remove lab equipment from Plaintiff's classroom to intentionally create a hyaasilaintiff

and to make [him] fail due to unequal access to the lab equipment.” (TG However, this
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conductfail[s] to satisfy the threshold fdan] adverse employment actipiward v. Shaddock

No. 14CV-7660,2016 WL 4371752, at *6 n.4 (S.D.N.Y. Aug. 11, 2016) (collecting cases),
given that Plaintiff does not allege that the removal of this equipment foolasisroom

resulted in a “materially adverse changethe terms or conditions of his employmedbyd

160 F. Supp. 2d at 536eeMurphy v. Suffolk Cty. Cmty. CgINo. 10CV-251, 2011 WL
5976082, at *6 (E.D.N.Y. Nov. 29, 2011) (explaining that the “denial of . . . safety equipment,”
on its own, is likely insufficient to constitute an adverse employment actieeg/so Avillan v.
Donahue 483 F. App’x 637, 638 (2d Cir. 2012) (concluding that “having personal items
removed from a locker” does not constitateateriallyadverse action).

Second, Plaintiff alleges that “[i]n retaliation of Plaintiff's discrimination laivagainst
[ERCSD], the Jewish employees of WPCSD, upon informatiorbehef . . . coached and
manipulated students on the basis of race, religion[,] and national origin, againstf Riaihti
encouraged them to create problems for Plaintfi’/AC 17.) Plaintiff alleges that thisffort
involved a number of WPCSD employees, including Doherty, Doty, Hirsch, Wolstencroft,
Dougherty, Friedman, and Broderickd.J More specifically, Plaintiff alleges that Hals and
Dougherty coached “S.R.,” a studeiatmake a number of false allegations agditaintiff
regarding the quality of his teachindd.(1120-22.) However, false allegations, alone, may
not constitute an adverse employment actiohlVaradov. Mount Pleasant Cottage Sch. Djst.
404 F. Supp. 3d 763, 784 (S.D.N.Y. 201&jation omitted)see als@Gpaulding v. N.Y.C. Dep't
of Educ, No. 12CV-3041, 2015 WL 12645530, at *38 (E.D.N.Y. Feb. 19, 2q1&)alse
accusation, absent a change in the terms and conditions of employment, is not suffstaet t
an adverse employment action.” (collecting casesigpted by2015 WL 5560286 (E.D.N.Y.

Sept. 2015). Here, Plaintiff has not alleged that S&¢sisations “directly resulted in a change
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in the terms and conditions ofi$] employment,”’Alvaradq 404 F. Supp. 3d at 784 (record
citation omitted) Moreover, Plaintiff does not allege that O.A.’s conduct, which dppsar to
have played a role in his termination, was the result of any “coachin/RySD employee
(SeeTAC 1125-28, 50.)Plaintiff alsodoes not support higeneraklaim that otheWPCSD
employees may have “coached and manipulated [other] students . . . and endheraged
create problems for Plaintiff,” withpecific allegationsf these occurrencegSeed. 1 17.) It is
therefore unlikely that, standing alone, the false allegations lodged against fRigistiidents
andalleged “coachingof students to cause issues for Plaintiff constiaabeerse actions.

Third, Plaintiff alleges that there were several changes fodsision. Specifically,
Plaintiff claimsthatafter the cell phone incident with O.Aid(1125-27), Doherty informed
Plaintiff that his new assignment was the “science teachers’ work area, stngttied him not
to interact with O.A.,ifl. §28). Plaintiff also alleges thats of December 23, 2016, he was no
longer allowed to entaVPCSDproperty or communicate with staff members, students, or
parents,ifl. 142); thaton February 13, 201Bmith recommended that t&ehool Board
“retroactivdy convert Plaintiff's leavaeplacement appointment to a probationary appointment,”
which was approvedid. 1 46); and that on April 19, 2017, he was ultimately terminaikd, (
149). Such actions are sufficient to constitute adverse actions, particularlyPVeletff was
consistently informed from December 2016 through February 2017 that he would be terminated.
(Id. 711 19, 36, 45, 48.With respect td°laintiff's reassignment to the science teachers’ work
areaand his converted status as a probationary empl&jggdransfer of an employee to a new
location can qualify as an adverse employment action when it is a change in workinguenditi
more disruptive than a mere inconvenience or an alteration of job responsibieieianov.

City of New YorkNo. 14CV-6751, 2015 WL 439316&t *7 (S.D.N.Y. Jul. 15, 2015}itation,
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alteration, and quotation marks omittese alsd.ore, 670 F.3cat 170 (“The transfer of an
employee from an ‘elite’ position to one that is ‘less prestigious . . . with little typpiyrfor
professional growth’ is sufficient to permit a jury to infer that the transéesravmaterially
adverse employment actior(dlteration n original) (quotingBurlington N, 548 U.Sat 71),
Lopez v. S.B. Thoma®31 F.2d 1184, 1188 (2d Cir. 1987) (finding that a plaintiff's 90-day
probationary period was an adverse action when his supervisor told him that he would lie fired a
the end of the period “regardless of his performandéegliciang 2015 WL 4393163, at *7
(suggesting that a difference in “pay, responsibilities, [and] prestige” couldtatmstn adverse
employment actionfdubbard v. Port Auth. of N.Y. and N.Xo. 05CV-4396, 20@ WL
464694, at *12 (S.D.N.Y. Feb. 20, 2008) (“[R]eprimands, threats of disciplinary action[,] and
excessive scrutiny do not constitute adverse employment actions in the absence of diker nega
results such as . . . being placed on probati@itdt{onsand quotation marks omitted)Jhe
allegedprohibitionson Plaintiffs return to WPGD propertyand contact with WPCSD staff
members, studentapndparents are similarly advers8eePedifordAzizv. City of New York
170 F. Supp. 3d 480, 486 (E.D.N.Y. 2016) (findargadverse action when the plaintiff was
restored to a position after a suspension but “prevented from returning to work”). Thus, the
Court considersvhether Plaintiff has sufficiently allegedusatiorwith respect tdnis
termination on Aprill9, 2017 and earlier actions taken against him, such as his reassignment to
the science teachensiork room on December 21, 20X&movalfrom WPHSon December 23,
2016, and hisretroactive[] convelsion] . . . to a probationary appointmgr(TAC { 46),0n
February 13, 2017.

With respect to the causation element for a claim of retaliation, “a plaintiff mustiplha

plead a connection between the act and his engagement in protected adfiegg.801 F.3d at
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90 (citation omitted) A plaintiff can demonstrate the causal connection in one of two ways: “(1)
indirectly, by showing that the protected activity was followed closely by discrimynator
treatment, or through other circumstantial evidence sudisparate treatment of fellow
employees who engaged in similar conduct; or (2) directly, through evidence of retaliator
animus directed against the plaintiff by the defendaGisidon v. N.Y.C. Bd. of Edu@32 F.3d

111, 117 (2d Cir. 200Qxitation omitted)see also Rodriguez Town of Ramapal12 F. Supp.

3d 412, 443 (S.D.N.Y. 2019) (same).

Here, Plaintiff does not allege any factslieectly suggest that his filing of the lawsuit
againstERCSDmotivated his termination grlacement on probationary period. For example,
he does not allege that “negative comments by superVisers made about this lawsuielin
v. Geithner No. 06€CV-10176, 2009 WL 804144, at *22 (S.D.N.Y. Mar. 26, 2009) (citation and
guotation marks omittedaff'd, 376 F. App’x 127 (2d Cir. 2010), nor does he allegye “
admission by the decisionmaker that he . . . made a decision by relying on an improper
consideration,Farmer v. Shake Shack Enters., LIND. 19CV-9425,2020 WL 4194860, at
*13 (S.D.N.Y. July 21, 2020) (citation and quotation marks omitte8¢e (@enerallfAC.)

Indeed, the onlallegeddirect comments related to Plaintiff's lawsuit were made by
Wolstencoft, (id. §14), who does not appear to have been involved in the decision to terminate
Plaintiff, andOrcutt whosealleged comment to several employees Biaintiff “was terminated
from Ramapo High School and had [an] ongoing discrimination lawsuit against [ERCIED],” (
12), does not, without more, amounttoything more than a factual statement about Plaintiff's
pending litigation. Cf. Emmanuel v. Cushman & Wakefield, IiNo. 13CV-2894, 2015 WL
5036970, at *4 (S.D.N.Y. Aug. 26, 2015pPfrect evidence may . . . include eviderafe

discriminatory statements or actiobg employees who, while not the ultimate decisionmakers,

22



have ‘enormous influence in the decisimaking process.’{emphasis addedgitations
omitted).® Thus, Plaintiff has not plausibly alleged a direct causahection betweehis
protected activity and the adverse actions.

Because Plaintiff has not alleged “disparate treatment of fellow employeesnghged
in similar conduct,"Gordon 232 F.3d at 117, the Court negsesses whether he has adequately
alleged temporal proximityAlthough the Second Circuit has not established a “bright line to
define the outer limits beyond which a temporal relationship is too attenuated tskstabl
causal relationship between tveercise of a federal constitutional right and an allegedly
retaliatory action,” a court must “exercise its judgment about the permissiblenioésrthat can
be drawn from temporal proximity in the context of particular casgéspinal v. Goorgd558 F.
3d 119, 129 (2d Cir. 2009¢itatiors and quotation marks omitted). A lengthy gap between the
alleged protected activity and alleged adverse employment action can “suggedsgd|fbga
causality at alf Clark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 274 (2001).

Plaintiff alleges that when he was hired, his discrimination lawsuit agaiRSED was
pending in federal court. (TAC 1 12.) This case appears to have still been pending a tie tim
Plaintiff's termination as well as the actions taken with respedtis employment in December
2016 and February 201{See generallipkt., Mushtag Ahmad v. E. Ramapo Cent. Sch. Dist.

Case N014-4001 (2d Cir.)) “Where, as here, the alleged adverse action occurred in response

¢ Although Plaintiff does allege that Wolstencroft told Plairttiit he knew “everything”
about the pending lawsuit against ERCEDAC 1 14),Plaintiff does not allege that
Wolstencrof wielded “enormous influence in the decisionmaking procesd}iat he was
involved in the process at alRose v. N.Y.C. Bd. of Edu257 F.3d 156, 162 (2d Cir. 2001)
(citation omitted). Plaintiff alleges merely that Wolstencrefork[ed under the principal,”
(TAC 1 16),whichis presumably trutor any employee at WPHS

" The Court properly takes judicial notice of Plaintiff's other actiSee Edwards v.
MontgomeryNo. 19CV-923, 2019 WL 4805380, at *2 n.2, 5 n.5 (N.D.N.Y. Oct. 1, 2019)
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to ongoinglitigation, there is adequate temporal proxintyfind causation.”Lewis 2020 WL
1812556 at *13 (finding that because the plaintiff filed a lawsuit in June 2015 that remained
pending when the alleged adverse actions took place in April 2016, the plaadsififficiently
established an indirect causal connection) (citation and quotation marks aragted)so
Chidhumev. Greenburgh-N. Castle Union Free Sch. Didto. 18CV-1790, 2020 WL 2131771,
at *12 (S.D.N.Y. May 4, 202Q0)determining that because the alleged adverse action occurred in
response to a pendiigEOC charge and the litigation itsetfiere was adequate temporal
proximity); PedifordAziz 170 F. Supp. 3d at 486 (finding, in the context of an action under the
Americans with Disabilities Act, that the plaintiffas engagein protected activity until she
settled a pending lawsuiiiruzv. Lee No. 14€CV-4870, 2016 WL 1060330, at *7 (S.D.N.Y.
Mar. 15, 2016) (holdinghat the plaintiffadequately alleged a causal connection when a separate
lawsuit was “pending—and the protected activity was therefore ongauigpa-the alleged
adverse action occurrece¥en when the lawsuat issue did not involve the defendants or any of
the staff at the plaintiff’'s place of work).

Further, “the fact that one of the persons responsible for Plaintiff's teionriatew of
the protected activity provides . . . sufficient evidencinid that Plaintiff’s [lawsiit] was a
proximate cause of hiermination[and otherlleged adverse actioteken against hifd
Leshinsky. Telvent GIT, S.A942 F. Supp. 2d 432, 450 (S.D.N.Y. 2Q1®e alsKimv.
Columbia Univ, 460 F. App’x 23, 25 (2d Cir. 2012) (“Although temporal proxinfigtween a
protected activity and adverse action may be sufficient to satisfy the caetaiignt of prima

facieretaliation claim, this period is measured from the date of the ‘employer’ddahgpsvof

(taking judicial notice of the plaintiff's other pending actions filed in the santeatlisJeanty v.
McClane Eastern IngcNo. 17CV-6366, 2018 WL 1406625, at *4 (S.D.N.Y. Mar. 20, 2018)
(taking judicial notice of three other cases filed by thenpif).
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[the] protected activity. (italics omitted)(quotingClark Cty. Sch. Dist.532 U.Sat 273))
Massiev. Metro. Museum of AriNo. 06€CV-12905, 2010 WL 3749206, at *14 (S.D.N.Y. Aug.
17, 2010) (noting that “as the period between the protectiddty and allegedly retaliatory
action increases, the probative value of the temporal proximity decreases andattnerfsuch
as evidence of the decisiomakers’ knowledge of the protected activitipecome more
relevant”(citation and footnote omittg¢d Althoughsuch allegations are sparse, Plaintiff does
claimthatat least one person involved in his terminat®rmderick knew of the pending
lawsuit (SeeTAC 11 12, 30, 35-36.5ee Cruz2016 WL 1060330at *7 (finding that the
“temporal proximity” paired with, inter alia, the “[d]efendants’ knowledge géd¢ading lawsuit]
... sufficiently establish[ed] a causal connection”).

Further, thelTAC alleges thaBroderick and others at WPCS3&arned of the lawsuit
“after Plaintiffs hiring,” which was presumably aftétlaintiff's interview on August 25, 2016.
(TAC 119, 12.) Thus, construed liberglithere was a span at mostfour monthsbetweenhis
employer’s knowledge of the pending lawsandthe date Plaintiff wamoved to the sence
teachers’ workroom and then prohibited from returning to school premhe®] 8, 42)six
months between his employer’s knowledge of the pending lawsuit and Planetif6active
conversion to probationary employee statias,f(46); and eight months between his employer’s
knowledge of the pending lawsuit and Plaintiff's terminatiah, { 49). Moreover, given
Smith's proclamations over the course of several monthdhhatas seeking Plaintiff’s
termination, it is possibltat Plaintiff was terminateat the earliest opportunitySeePediford-
Aziz, 170 F. Supp. 3dt486 (finding a span of eight months between the time the plaintiff settled
a lawsuit and the time sheaw prevented from coming to work was sufficiengéstablish

temporal proximity when defendants had “no [other] opportunity to retaljg@ednin v. St.
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Lawrence No. 08€CV-6346, 2009 WL 2391861, at *5 (S.D.N.Y. Aug. 5, 2009) (determining
thatan eleveamonth gap is acceptable if the defendant “had no earlier opportunity to retaliate”
(footnote omitted) (collecting casgs)Thus, dawingall reasonable inferences in Plaintiff's
favor, and construing thEAC liberally, the Court finds thaPlaintiff has sufficientlyallegeda
causal connection at this early stageelindner v. Int'IBus.Machs. Corp.No. 06€CV-4751,
2008 WL 2461934, at *7 (S.D.N.Y. June 18, 2008) (noting that “retaliation claims are rarely
dismissed pursuant to Rule 12(b)(6) where the plaintiff has alleged a time pdaed thfan one
year between the protected activity and the alleged retaliatory condiegt?); OverseasNo.
00-CVv-9682, 2001 WL 849747, at *6 (S.D.N.Y. July 30, 2001) (noting that “the standard is
liberal at the pleading phase,” and, although the defendants cited cases disetesitign
claims where intervals in time were shorter than the one at issue, “th[o]se diswigsal at the
summary judgment stagiollecting case3)

2. 42 U.S.C. § 1985(3)

Plaintiff alleges thaDefendants “reached a meeting of the minds, intentionally conspired
and colluded[] against Plaintiff[,] and intentionatiseateda hostile work environment in the
terms, conditions, and privileges of employment in violation of 42 U.S.C. 8 198BC { 62)
To establish a conspiracy claim under 42 U.S.C. § 1985(3), a plaintiff must allege: “(1) a

conspiracy; (2) for the purpose of depriving, either directly or indirectly, any persaaserag!

81t is unclear whether Plaintiff als®eks to bring discrimination and hostile work
environmentlaims under Title VII (CompareTAC {159-60(claiming, with respect to
Plaintiff's Title VII claim, that Defendants “took adverse action against [Plaintiff]” in connection
with his “discrimination lawsuit against ERCSD” and “retaliated against . laifiif . . . on
account of his opposition to race, national origin, and religious discriminataetti)d. § 55
(noting that “the circumstances support an inference of discrimination on the basistiff B
membership in a protected classHowever, because Defendants doaddressvhether
Plaintiff has stated a claim for discrimination or hostile work environmeodmmection with
this Motion, 6ee generallypefs.” Mem.),the Court does not discuasy potential claims herein.
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persons of equal protection of the laws; (3) an act in furtherance of the coyis@iyachereby a
person is deprived of any right of a citizen of the United Stat®soivn v. City of Oneonta,
N.Y, 221 F.3d 329, 341 (2d Cir. 1999) (citation, alterations, and quotation marks omitted).
Moreover, “to reach a purely private conspiracy under [8 1985(3)], a plaintiff msesj [al
show . . . that the conspiracy aimed at interfering with rights that are protected pgeats, as
well as official, encroachmén Poles v. Brooklyn Cmty. Hous. & Serwo. 10€V-1733,
2010 WL 1992544, at *2 (E.D.N.Y. May 14, 2010) (emphasis in original) (quotation marks
omitted) (quotingBray v. Alexandria Women'’s Health Clins06 U.S. 263, 268 (1993)).0
state such a clad, a plaintiff must also make “a showing of class-based invidiously
discriminatory animus” on the part of the conspiring partiéskey v. City of New Yorko. 01-
CV-6506, 2004 WL 2724079, at *22 (S.D.N.Y. Nov. 29, 2004) (citatmngted),aff'd, 173 F.
App’x 893 (2d Cir. 2006), as well as provide “some factual basis supporting a meeting of the
minds, such that [the] defendants entered into an agreement, express or tacit, tataehieve
unlawful end,”"Webb v. Goord340 F.3d 105, 110 (2d Cir. 2003) (citation and quotation marks
omitted). The Second Circuit has “defined ‘clasased animus’ to include discrimination based
on religion.” Jews for Jesus, Inc. v. Jewish Cmty. Relations Council of N.Y.9&&F.2d 286,
291 (2d Cir. 1992) (collecting cases). “Claims of conspiracy that are vague and providesno basi
in fact must be dismissedGermain v. M & T Bank Corp111 F. Supp. 3d 506, 540 (S.D.N.Y.
2015) (citation, alteration, and quotation marks omitted).

To satisfy the first element of his claim, Plaintiff must allege “a meeting of the minds,
such that . . . [D]efendants entered into an agreement, express or tacit, to achieatiué unl
end.” Williams v. Long Beach Mortg. CGdNo. 15CV-5952, 2016 WL 5720810, at *7 (S.D.N.Y.

Sept. 30, 2016) (citation and quotation marks omittdy], 702 F. App’x 92 (2d Cir. 2018).
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The only allegation in the TAC that could plausibly suggest a “meeting of the minds,” as
required under 1985(3s Plaintiff's claimthat Smith, Doherty, and Brodericket on December
21, 2016 to “conspire[], collude[ ,] and plan[] Plaintiff's termination.” (TAGOY)° However,
evenconstruing the TAC liberally, Plaintiff fails to establish thay of theséefendants acted
with “classbased invidiously discriminatory animus” under 8 1985(3). The only allegation of
discriminatory animus with respect to Plaintiff's termination preéeshat a police officer stood
guard outside of the room where Plaintiff was “detained,” “on the basis of Rlairgce and
religion.” (Id.  34.) However, beyond this conclusory statement, Plaintiff makdscto “
specificallegations of a causal link between . . . [D]efen@drdctions and . . . [P]laintiff’s

[race, religion, or national origin].'Grimes v. Fremont Gen. Cor.85 F. Supp. 2d 269, 296
(S.D.N.Y. 2011) (emphasis added) (citation, alteration, and quotatoks omitted)see also
Chadhav. Conn. Med. Examining BdNo. 99CV-874, 1999 WL 10678Q%t *4 (D. ConnOct.
29, 1999) (noting that when the reason asserted for the deprivation of rights was retatidtion, a
not discriminatory animus, the claim wasply not covered by the statute[] under which [the
plaintiff] brfought] his conspiracy claim”)johnson v. Andlinger & Co., IndNo. 94CV-43,

1998 WL 229913, at *2 (D. Conn. Mar. 30, 1998 dicating that the plaintiff's status as an

“alleged victim d retaliation” would not “establish that the plaintiff belongs to a class of persons

° Any other conceivable allegations of “meetings of the mifa$’short, particularly
becausehose allegations involve individuals who have previously been dismissed from this
Action, and against whom Plaintiff has not asserted amended cla8asTAC 1112 (alleging
that after Plaintiff's hiringQrcutt informed Wolstencroft, Broderick, Dougherty, and Friedman
that Plaintiff had an “ongoing discrimination lawsuit” against ERCSD), 17 (stdtaigthe
Jewish employees” of WPCSD, including Dohepty, Hirsch, Wolstencroft, Dougherty,
Friedman, and Broderick, “coached and manipulated students . . . against Plaintiff’le@hdal
that Hirschand Doughertynet with and coached a student to make false allegations against
Plaintiff).)
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entitled to protection under [§] 198)"); cf. Zhang Jingrong v. Chinese Ar@ult World All,

287 F. Supp. 3d 290, 299 (E.D.N.Y. 2018) (finding thatpllaentiffs sufficiently alleged
discriminatory animus when the complaint detailed, inter alia, verbal attacks itteth wr

materials threatening “eradication” and “violent suppression” of the plaintffgious group

(record citations and quotation maksitted); Germain 111 F. Supp. 3d at 517, 541

(dismissing a clainunder § 1985(3) on other grounds, but noting that discriminatory animus was
properly pled when the defendant corporation’s employees had, inter alia, “exprassfed]

Muslim sentiment”).Here,the only allegations of discriminatory comments are those made by
Wolstencroft, who Plaintiff does not allege was involved in his termination in any \Bag (

TAC 1114-16)

Moreover, even if Plaintiff had sufficiently alleged discriminatory animus on thepa
Smith, Doherty, and Broderick, his claims would likely be barred by the intracorporataitym
doctrine. SeeDefs.” Mem.8-9) Under this doctrine, “officers, agefiisand employees of a
single corporate entity are legally incapable of conspiring togeti@&rdmberlain v. City of
White Plains 986 F. Supp. 2d 363, 388 (S.D.N.Y. 2013) (quotation marks omitted) (quoting
Hartline v. Gallg 546 F.3d 95, 99 n.3 (2d Cir. 2)). Smith and Doherty, as well as Broderick,
are all employees of WPCSBNd Plaintiff makes no allegations suggestirag these
individuals were “pursuing personal interests wholly separate and apart frontithg e
Castanzav. Town of Brookhavery00 F. Supp. 2d 277, 292 (E.D.N.Y. 2010), which would be an
“exception to the intracorporate conspiracy doctrisglgado v. City of New Yqrko. 00CV-
3667, 2001 WL 290051, at *8 (S.D.N.Y. Mar. 26, 200There is a ‘personal interest’ or
‘personal stake’ exception to the intracorporate conspiracy doctringghich permits a § 1985

claim where there are individuals who are ‘motivated by an independent perskeah sta
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achieving the corporation's @gaive.” (quoting Girard v. 94th St. & Fifth Ave. Corp530 F.2d
66, 72 (2d Cir. 1976).1° In order for this exception to apply, “the plaintiff must . . . allege that
[the defendants] acted other than in the normal courdeentcorporate duties.’Harris v. City

of NewburghNo. 16€CV-2731, 2017 WL 4334141, at *8 (Sept. 27, 2017) (quotation marks
omitted) (quotingGirard, 530 F.2cat 72). The TAC is devoid of any allegaticimgt

Defendants were motivated by an “independent personal stakédintiff's termination,

Salgado 2001 WL 290051, at *&r thatthey acted “other than in the normal course of their
corporate dutiesih ultimately seeking his terminatioHarris, 2017 WL 4334141, at *8.Sge
generallyTAC.) Thus, even if Plaintiff had didiently alleged discriminatory animus on the
part of Defendants, the intracorporate immunity doctrine would likely doom Plaictdiis

under 8§ 1985(3)SeeMurray v. Lakeland Cent. Dist. Bd. of EdNo. 16CV-6795, 2017 WL
4286658 at *10 n.10 (S.D.N.Y. Sept. 26, 2017 T]he plaintiff's conspiracy claims are barred
by the intracorporate conspiracy doctrine, as the . . . [d]efendants all worked famtieg [s
[s]chool [d]istrict.” (collecting cases)Rosenbergy. City of New YorkNo. 09CV-4016, 2011

WL 4592803, at *12-13 (E.D.N.Y. Sept. 30, 2011) (finding thapthatiff's allegations that
school administrators conspired against him in violation of 198&€83 barred by the
intracorporate conspiragoctrine) Talleyv. Brentwood Union Free Sch. Djst28 F. Supp. 2d
226, 233-34 (E.D.N.Y. 2010) (holding that the plaintiff's claims under § 1985(3) were barred
whenall of theindividualsalleged to be part of the conspiracy were members of the “same

public entity,” which was a board of education).

10 Although Plaintiff alleges that Broderick is the President of WPTA, he alszsdtaat
she is a science teacher at WPHS. (THIGZ2, 17.)
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3. Violation of the Collective Bargaining Agreement

Plaintiff alleges that Defendants violated the CBA on several occasions. i&gcif
Plaintiff claimsthat the CBA entitled hino a written explanation of the reasion his
reassignment,TAC 1129, 32), and the right to compensation when he was allegedly absent due
to injury resulting from his employmentd(52).

Plaintiff's “proposedclaim(s] for breach of the CBpare]inextricably intertwined with
the CBA and would require the [Clourt to interpret the terms or legal consequendasatia
of the agreement.’Shearon v. Comfort Tech. Mech. Co., ]836 F. Supp. 2d 143, 158
(E.D.N.Y. 2013) (citation and quotation rkaromitted. Therefore, “[t]o the extent Plaintiff
styles this claim as a common law breach of contract claim, it is preempted[bgtibe
Management Relations Act (“LMRA")].1d. (citing Vera v. Saks & Cp335 F.3d 109, 114 (2d
Cir. 2003)). Generally, “before an employee may sue h[is] employer for breaching aHaBA, t
‘employee is required to exhaust any grievance or arbitration remedies providedoiigbive
bargaining agreement.’Doylev. United Airlines, InG.914 F. Supp. 2d 325, 338 (E.D.N.Y.

2012) (footnote omitted) (quotirigelCostello v. Int'l Bhd. of Teamster#62 U.S. 151, 164

(1983)). Accordingly, “[a]ny claims that are governed by the CBA and have not been

grieved. . . pursuant to the contract must be dismissed bectaistfPhas failed to exhaust

h[is] administrative remedies pursuantite CBA.” Collaku v. Temco Serv. Indus., Indo. 18-
CV-4054, 2019 WL 452052t *10 (S.D.N.Y. Feb. 5, 2019). Here, beyond generally stating that
he filed “complaints”about discimination, harassment, hostile and unsafe work environment,”
(TAC 1141, 59, Plaintiff has not alleged that he exhausted the full grievance process provided
for in theCBA. (SeeSmith Decl.Ex. D (“CBA”), at 7-8 (laying out the requisite “procedure

stages’for filing a grievance, which includ@ing a grievance withthe princip&or “immediate
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superior,” then the superintendent, then the “President of the Association,” depending on
whether the employee is “satisfied with the disposition of his/her grievaroshethera

decision has been rendered in a certain amount of (k&) No. 71-4)) Nor has Plaintiff

alleged that “the union as bargaining agent breached its duty of fair representdatidramdiing

of the employee’s grievance,” an exception to the exhaustion requireDeylg, 914 F. Supp.

2d at 338 (quotation marks omitted) (quotingaca v. Sipes386 U.S. 171, 186 (1967 e also
Sussman v. NYP Holdings, InNo. 16€CV-7659, 2018 WL 2357256t *4 (S.D.N.Y. Feb. 22,
2018) ([A]n employee seeking a remedy for an alleged breach of the [CBA] betwgsemion
and employemustattempt to exhaust any exclusive grievance and arbitration procedures
established by that agreement . . . and is excepted from exhausting the grievance progedure onl
if the employee can carry the burden of demonstrating breach of duty by the [ulerapliasis

in original) (quotation marks omitted) (quoti@jaytonv. Int’l Union, United Auto., Aerospace
and Agric.Implement Workers of Ap51 U.S. 679, 681 (1981)nited Parcel Servs., Inc. v.
Mitchell, 451 U.S. 56, 62 (1981))). And, even if Plaintiff were to make such an allegation,
would be “a hybrid § 301/duty of fair representation claiArfiold v. Beth Abraham Health
Servs., InG.No. 09€CV-6049, 2009 WL 5171736t *2 (S.D.N.Y. Dec. 30, 2009) (quotation
marks omitted) (quotin§anozky v. Int’l Ass’n of Machinists & Aerospace Workéts F.3d

279, 282 (2d Cir. 2005)), which the Court has already determined id&imed (see2019 Op.

31); see Blackv. Anheuser-Bush In Be220 F. Supp. 3d 443, 449-50 (S.D.N.Y. 2016) (holding
that because the court had previously dismissed the plaintiff's “hybrid Li8R301” claimas
time-barredthat decisiorwas the “law of the case”)As such, “the Court’s dismissal of
Plaintiff's hybrid LMRA [8] 301 breaclof-contract/breach of duty of fair representation claim in

its prior [Opinion] necessarily dismissed any breackasftractclaim against [Plaintiff's
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employer]” 1d. at 449 see also Carriowv. Enter. Ass’n, Metal Trades Branch Local Union 638
227 F.3d 29, 34 (2d Cir. 2000) (“[The employee’s] claims against [the employer] and the [u]nion
cannot be separated ...Even if [the employee] had sued only [the employer] for violating the
CBA . .. he would still have been required to show that the union breached its duty of fair
representatiofy). Accordingly, the Couragaindismisses Plaintiff's claims related to alleged
violations of the CBA.See Sussma018 WL 2357256, at *@ismissing the plaintiffs’ CBA
violation-related claims when th@aintiffs “neither plausibly allegethat they exhausted the
grievance procedure in the CBA nor plausibly alleged a cognizable excuse for thesrttado

SO”).ll’ 12

11 As the Court noted previouslglthough Plaintiff cortsues his § 1988laim as based
on violationsof Title VII, (TAC 11 63-64), a 8§ 1988laim is precluded by a Title VII claim
unless “the former is based on substantive riglsisnctfrom Title VII.” Saulpaughv. Monroe
Cmty.Hosp, 4 F.3d 134, 148d Cir. 1993) (emphasis added) (citation and quotation marks
omitted);seealso id.(“A plaintiff cannot use [8] 1983 to gain perceived advantages not available
to a Title VII claimant, but a plaintiff can assert a claim under [8§] 1983 if sometlay han
Title VIl is the source of the right alleged to have been denied.” (citationeat))itt The Court
will therefore construe Plaintiff§ 1983claim as relating only to his constitutional claims under
the Fourteenth Amendment, and will not dismiss Plaintiff's claims u&dé&83 as based
“exclusively on the allegedolations of his rights under Title VII,” (Defs.” Mem. 9), as
Defendants suggest the Court should do.

12 Defendants implore the Court to dismiss Plaintiff's claims under the Fathitee
Amendnent, arguing that “the TAC makes clear that Plaintiff was classified [Jasatpoary
employee at the time his employment was terminated and, as such, did not have a property
interest in his continued employment.” (Defs.” Mem. 10 (citations omitted).) Defenalant
argue that “adequate due process was available to [Plaintiff] at the timelthiheugrms of the
[CBA].” (1d.) However, the Court previously denied the White Plains Defendants’ Motion To
Dismiss Plaintiff's procedural due processlgj finding that it could not “definitively
determine from Plaintiff's allegations whether he had a property interbis @mployment such
that he was entitled to a prerminationhearing. (2019 Op. 38-40.) Defendanfgesent
arguments are similar, if not identical, to those that the Court previously considdregjexted.
(SeeDefs.” Mem.in Supp. of Mot. To Dismiss tHeAC 17—-20 (Dkt. No. 45).) Further, the TAC
does not make substantially different allegations from the SAC on these p&ieeSAC T 78
(alleging thatafter Plaintiff was informed that he would berminatel, but beforénis actual
termination, théWPCSD Superintendent recommended to the Board to retroactively convert
Plaintiff's leavereplacement appointment to a probationary appointment and the Board approved
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lll. Conclusion

For the foregoing reasons, Defendants’ Motion To Dismigsastedin part and denied
in part. Plaintiff's claims allegingetaliation with respect to his complaints of discrimination and
harassmerdt WPCSD violations of 42 U.S.C. § 1985(3), and violations of the GB&
dismissed with prejudi¢as are Plainfiis claims under Title VII as to Smith and Dohety
However, Plaintiff'sTitle VII claimsagainst WPCSD alleging retaliationth respect to his
lawsuit against ERCSBNd his procedural due process claim based on his termination without a
prior hearing survive the instant Motion. The Court will hold a Status Conferencehaséo t
remaining claims o®ctober 8, 202@t11:00 a.m.

The Clerk of Court is respectfully directed to terminate the pending Motion, (Dkt. No.

69), and to mail a copy of this Opinion & Order to Plaintiff.

SO ORDERED.
171
DATED: Septembe@4, 2020 A— o
White Plains, New York {

KENNETH M. KARAS
UNITED STATESDISTRICTJUDGE

it"); TAC 746 (sam@.) Accordingly, the Court again denies Defendants’ Motion to Dismiss
Plaintiff's claims under the Fourteenth Amendment.

13The Court dismisses these claims with prejudice, as Plaintiff has alraddydecond
bite at the apple with his TACSee Denny v. Barbgb76 F.2d 465, 471 (2d Cir. 1978) (holding
that the plaintiff was not entitled to “a third-goound”);Melvin v. Countyf WestchesteiNo.
14-CV-2995, 2016 WL 1254394, at *24 n.19 (S.D.N.Y. Mar. 29, 2016) (granting motion to
dismiss with prejudice where “[the] [p]laintiff has already had two bitéseatipple, and they
have proven fruitless” (citation, alterations, andtation marks omitted)Anthony v.
Brockway No. 15CV-451, 2015 WL 5773402, at *3 (N.D.N.Y. Sept. 30, 2015) (dismissing
amended complaint with prejudice where the “[p]laintiff has already been gine opportunity
to amend his complaint . . ., and there is nothing in his second amended complaint suggesting
that [he] could do better given another opportunity”).
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