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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
JAMES THOMAS :
Plaintiff,
v OPINION AND ORDER
DOCTORJANICEWOLF andOFFICER
BENNETT, Nurse Administrator at Sullivan 18CV 6305(VB)
Correctional Facility
Defendans.
______________________________________________________________ X

Briccetti, J:

Plaintiff James Thomas, proceedim® seandin formapauperisbringsclaims unded?2

U.S.C. § 198&gainstdefendant®r. Janice WolfandOfficer Bennett,a nurse administrator,
who are employed &ullivan Correctional Facility (“Sullivany)allegingdefendants were
deliberatéy indifferent to plaintiff's serious medical needs in violation of the Eighth
Amendment.

Before the Court is defendants’ motion to dismiss the third amended complaint (Doc.
#1941 (“TAC”)) ! pursuant tdRule 12(b)(6). (Doc. #28)

For the reasons set thrbelow, the motion is GRANTED.

The Court has subject matter jurisdictjpursuant to 28 U.S.C. § 1331.

BACKGROUND

For the purpose of decidirige motion to dismiss, the Court accepts as true alt well

pleaded factual allegations in th&C and draws all reasonable inferences in plaintiff's favor, as

set forth below.

! Plaintiff titled thispleading “Second Amended Complairtutit is in factthe third
amended complaint (and the fourth operative compiaititis actior).
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First, a note about the procedural posture of this cdatiff initially commenced this
action in ths Courtin January 201,7againsbfficials from both Sullivan andende
Correctional Facility*"Wende”), althoughplaintiff did not bring claims against Wolf and
Bennett the defendants itine instanfaction After dismissing claims against the Sullivan
defendants, the Court transferred ¢lase to thé&nited States District Court for Western District
of New Yorkto proceed against the Wende defendants. (Doc.Rt&jntiff amended his
complaint three times while the action was pending in the Western Datdatamedr. Wolf
andOfficer Bennettas defendants.Dpcs. ##7, 12, 16 Ultimately, the Western District
dismissed plaintiff's clairs against the Wende officials, declined to exercise jurisdiction over
plaintiff's statelaw claims, and transferred the case back to the Southern Distpiciceed
against Wolf and Bennett. (Doc. #17

In theinstantTAC, plaintiff alleges Wolf and Bennietvere deliberately indifferent to
plaintiff's serious medical needs aftés June 15, 2016, spinal surgatywestchester Medical
Center. According to paintiff, his treatment upon his return to Sullivan did not follow his
specialistsrecommendations drdid not adequately manage his pain. Specifically, plaintiff
alleges he was givemnly over-the-counter ibuprofen and muscle relaxers insteartdications
the surgeon and neurologist prescribed.

Plaintiff allegesthat despite informinghe Sullivanmedcal staff thathe was in paiphe
receivedonly four weekly physical therapy sessgrAfter compleing these sessions, plaintiff
allegedlyinformedDr. Wolf that he was in “excruciating pairand thathe ibuprofen was
ineffectiveand upset his stomachTAC 1 35). In responselgintiff allegesDr. Wolf stopped

all medicatios. During a laterexaminationafter plaintiff's medication wasestartedby another



doctor? plaintiff again reported to Dr. Wolf himedicationwas ineffective.Plainiff alleges Dr.
Wolf told him, “if you don’t take the ibuprofen, then you won’t get nothindd. { 36).
DISCUSSION

Legal Standard

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of the wperati
complaint under the “two-pronged approach” articulated by the Supreme Court no#shc
Igbal, 556 U.S. 662, 679 (2009). First, plaintiff's legal conclusions @ijiaréadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatiéeu to
the assumption of truth and thus are not sufficient to withstand a motion to dignias678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Second, “[w]hen there grieadsd

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to relie®shcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the complaint’s allegations must meet a standard of

“plausibility.” Ashcroft v. Igbal 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,

564 (2007). A claim is facially plausible “when the plaintiff pleads factual cottiahtlows
the court to draw the reasonable inference that the defendant is liable fostloadnict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a

‘probability requirement,’” but it asks for more than a sheer pdsgithiat a defendant has acted

unlawfully.” 1d. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 556).

2 In plaintiff's oppositionhe claims another doctor prescri@dintiff medicationafter

Dr. Wolf stoppedlaintiff’'s medication (Doc. #30).A courtmayconsider facts alleged for the
first time in apro seplaintiff’'s opposition to a motion to dismisSeeElliott v. Nestle Waters N.
Am. Inc,, 2014 WL 1795297, at *7 (S.D.N.Y. May 6, 2018Because plaintiff is proceedimyo
se he will be provided with copies of all unpublished opinions cited in this deciSealLebron
v. Sanders, 557 F.3d 76, 79 (2d Cir. 2009).




The Court must liberally construgpeo selitigant’s submissions and interpret them “to

raise the strongest arguments that theygest Triestman vFed. Bureau of Prisons, 470 F.3d

471, 474 (2d Cir. 2006) (per curiam) (internal quotatiarksand citation omitted). Applying
the pleading rules permissively is particularly appropriate when, as hmeseplaintiff alleges

a civil rights violation. SeeSealed Plaintiff v. Sealed Defenda®87 F.3d 185, 191 (2d Cir.

2008). “Even in grosecase, however,. . threadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffice.” Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 2010) (internal quotatiorarksand citation omitted). Nor may the Court
“invent factual allegations” a plaintiff has not pleadédl.

. Officer Bennett

Defendants argue plaintiff's claims agai@ticer Bennett should be dismissed for
failure toallege Bennett'personal involvement.

The Court agrees.

“It is well settled that, in order to establish a defendant’s individual liability in a suit
brought under 8§ 1983, a plaintiff must show the defendard personal involvement in the

alleged constitutional deprivation.” Grullon v. City of New Haven, 720 F.3d 133, 138 (2d Cir.

2013). A defendamnhay notbe held liable under Section 1983 because that defendant employs

or supervises someone whobated the plaintiff's rights Ashcroft v. Igbal, 556 U.S. at 674.0

establisha supervisor’'s personal involvement, a plaintiff must show that:

(1) the defendant participated directly in the alleged constitutional violatioting(2
defendant, after being informed of the violation through a report or appeal, failed
to remedy the wrong, (3) the defendant created a policy or custom under which
unconstitutional practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited deliberate inddére

to the rights of inmates by failing to act on information indicating that
unconstitutional acts were occurring.



Grullon v. Ciy of New Haven720 F.3d at 139 (quoting Colon v. Coughlin, 58 F.3d 865, 873

(2d Cir.1995).3

Plaintiff broadlyallegesOfficer Bennett is responsible “for [the] medical care of
incarcerated peoplethe “provision of emergency medical care,” and “thpesuision of
medical staff.” TAC 16). Plaintiff, however, does not allegennett ever treateat refused to
treathim. Nor does plaintiftlaim his allegeal constitutional violatiorarosefrom Bennett's
improper supervision of her subordinatdfhe TAC contains nallegation thaBennett was
grossly negligent in her supervisory duties, failed to remedy any constitutiolaion, or
failed to act on informatiothatconstitutional violationsiad occurred.

In fact, gaintiff’'s only specific allegation against Benngtt‘for lying on documents to
the superintendent from July 2016 through April 2017 and for participating and denyindfplainti
his right to be free from paih (TAC 1 6). Not only does plaintiff fail to proviel any details
aboutwhat Bennett allegdyl lied about, but halsodoes not indicate hotie alleged lies are
connected to his treatment azmmplaints of ineffective pain medicatiohus, plaintiff fails to
plausibly allege Bennett’'s personal involvemienthe alleged constitutional violation.

Accordingly, plaintiff's claimagainst Bennets dismissed
. Dr. Wolf

Defendants argue plaintiff fails to state an Eighth Amendment claim againatdirfor
deliberate indifference tplaintiff’'s serious medical needs.

The Court agrees.

3 The Second Circuit has noted, without deciding, that the five types of liabiidylatéd

in Colon v. Coughlin may not all have survived the Supreme Court’s holding in Ashcroft v.
Igbal. Grullon v. City of New Haven, 720 F.2d139. The Court need not decide this issue for
plaintiff did not adequately pleadfficer Bennett's personal involvement undery Colon

factor.




To assert a claim for constitutionally inadequate medical care under thh Eigh
Amendment’s ban against cruel and unusual punishment, plaintiff must allege “acissosn
sufficiently harmful to evidnce deliberate indifference to serious medical nedfistélle v.

Gamble 429 U.S. 97, 106 (1976). This test has both an objective and a subjective component:
plaintiff must plead facts showing (i) the alleged deprivation of medical caseffciently
serious,” and (ii) the officials in question actedth a sufficiently culpable state of mind.”

Salahuddin v. Goord, 467 F.3d 263, 279-80 (2d Cir. 2006).

The objective component has two subparts. “The first inquiry is whether the prisoner
was actually deprived of adequate medical care,” keeping in mind that onlyriagéscare” is

required._Salahuddin v. Goord, 467 F.3d at 279 (citing Farmer v. Brennan, 511 U.S. 825, 839—

40 (1970)). “Second, the objective test asks whether the inadequacy in medical care is
sufficiently serious” by examining “how the offending conduct is inadequate artcheama, if

any, the inadequacy has caused or will likely cause the prisolderat 280(citing Helling v.
McKinney, 509 U.S. 25, 32-33 (1993)).t is wellestablished that mere disagreement over the
proper treatment does not create a constitutional clSionlong as the treatment given is
adequate, the fact that a prisoner might prefiiffarent treatment does not give riseato

Eighth Amendment violation.”_Chance v. Armstrong, 143 F.3d 698, 698 (2d Cir.; 5888ilso

Sonds vSt. Barnabadiosp.Corr. HealthServs, 151F. Supp. 2d 303, 31¢5.D.N.Y.2001).

Moreover, {tlhe decisionto prescribe one form of pain medication in place of another does not

constitute deliberate indifference to a prisoner’s serious medical needsH v. Fischer, 923 F.

Supp. 2d 545, 555 (S.D.N.Y. 2013jf'd sub_ nhom. Rush v. Canfield, 649 F. App’x 70 (2d Cir.

2016) (summary order).



The subjective component requires alleging thatdefendant was aware of plaintiff's
serious medical needs and consciously disregarded a substantial risk of senpus ha

Salahuddin v. Goord, 467 F.3d at 280. It is wsthblished that “negligence, even if it

constitutes medical malpractice, does not, without maijsfy the subjective component.

Chance v. Armstrong, 143 F.atl703.

Plaintiff fails to satisfy either the objective or subjective component. As to the objective
component, intiff allegeshis pain medicatiomwas ineffectiveandphysical therapy as a

treatment was inadequatBleitherplaintiff's preference for stronger pain medicatiwor his

disagreement with physical therapy implicatiee Eighth Amendment. Veloz v. New York, 339
F. Supp. 2d 505, 525 (S.D.N.Y. 2004) (findiplgintiff's “allegation is essentially a
disagreemenwith his medical providers’ decision not to prescribe stronger pain medication than

Tylenol” and thusdoes not implicatéhe Eighth Amendment); Chance v. Armstrong, 143 F.3d at

698 disagreement over the proper treatment does not create a constitutiongl claim
Furthermoreeven i plaintiff's allegationssatisfed the objective prondje fails to allege

factssuggeshg Dr. Wolf consciously disregardeakisk of serious harro plaintiff's health
Accordingly, plaintiff's claim againdDr. Wolf is dismissed.

V. Official CapacityClaims

Because plaintiff only seeks money damages against defendaintsffjs claims
against defendants in their official capacities barred byhe Eleventh Amendment. eldtucky
v. Graham, 473 U.S. 159, 169-70 (1985) (notingBlewenth Amendment bars a damages

action againsstate officials sued in their official capacdifgee als&Rose v. Garritt2018 WL

443752, at *10 (S.D.N.Y. Jan. 16, 2018).



Accordingly, the claims against Wolf and Bennett in their official capaaties
dismissed.

V. State Law Claims

Having dismissed plaintiff's federal claims, there are no longer any claimaiming
over which the Court has original jurisdiction. In an exercise of its discretio@diiné¢ declines
to exercise supplemental jurisdiction over plaintiff's state law claifee28 U.S.C.
§1367(c)(3). Plaintiff'sstate law claims are dismissed without prejudice.

VI. Leave to Amend

Rule 15(a)(2) instructs that courts “should freely give leave” to amend a dotfiplaen
justice so requires.” Fed. R. Civ. P. 15(a)(2). Liberal application of Rule 1%(ayranted with
respect tro selitigants, who “should be afforded every reasonable opportunity to demonstrate

that [they have] a valid claim.Matima v. Cellj 228 F.3d 68, 81 (2d Cir. 2000) (internal

guotation marks andtations omitted). District courts “should not dismispfasecomplaint]
without granting leave to amend at least once when a liberal reading of theiobgipks any

indication that a valid claim might be statedCuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir.

2000) (internal quotation marks and citation omitted).
However, leave to amend may “properly be denied forepeated failure to cure
deficiencies by amendments previously allowed, undue prejudice to the opposing partiyeoy

of allowance of the amendment, futility of amendmett” Ruotolo v. City of New York, 514

F.3d 184, 191 (2d Cir. 2008) (quoting Foman v. Davis, 371 U.S. 178, 182 ({ia62)al

guotations omitted This is true even when a plaintiff is proceedingse Terry v.

Incorporated Village of Patchogug26 F.3d 631, 633 (2d Cir. 2016) (citing Cuoco v. Moritsugu,

222 F.3d at 112).



This is plaintiff's fourth operative complaintn his attempts tamend his complaint, he
failed to remedyts deficiencies Allowing plaintiff a fifth opportunity to plead his claimgould
unduy prejudice thalefendants. Accordingly, the Coule¢niesplaintiff leave to amendis
TAC.

CONCLUSION
Themotionto dismisss GRANTED.
The Clerk is instructetb terminate the motio(Doc.#28)and close this case

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any dppmathis order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge VWnited States369 U.S. 438, 444-45 (1962).

Dated:April 15, 2019
White Plains, NY
SO ORDERED:

Vo

Vincent L. Briccetti
United States District Judge
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