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Before the Court are the motions to dismiss of Defendant Andrea Davis, (Doc. 20), and
Defendants Town of Bedford (the “Town”), Town of Bedford Police Departntieat Police
Department”) Detective Joseph Comunale, Sergeant Vincent Gruppuso, and Lisbeth “Boo”
Fumagalli,(collectively the Town Defendants”) (Doc. 42). For the following reasons, both

motionsto dismissare GRANTED.
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BACKGROUND

The Court acceptas true the facts, but not the conclusions, set forth in Plagr@éicond
Amended Complaint. (Doc. J7SAC”).)?!

A. Facts

On April 18, 2015, Plaitiff placeda 911 call to report underage drinkindoatvis s
residence (Id.  15.) At the time ofthe call, Defendant Blice Officers? asked Plaintiff how she
knewthatunderage drinking was occurring at the Davis residandeshe responded that she did
not know whether it was occurring but that she believed that it sy 25.§ Plaintiff alleges
that e Police Officers arrived at the Davis residemggobserved underage occupants inside
who closed the window and shut the blindid. {[ 27.) Police approached the house and Davis
answered the door but refused entry to tbkcP Officers. Seed. T 28.)

On May 20, 2015, Plaintiff was arrested bgtectiveComunale and charged with

making a false report in violation of New York Penal Law 240.50 based on her 911aall. (

! Plaintiff first attempted to file her First Amended Complaint on April 19, 2(6¢. 16), but,

due to filing errors, she did not successfully file it until May 7, 2019, (Doc. 25). Betthese

two dates, Dauvis filed her motion to dismiss, moving against Plaintiff's First Amdende
Complaint that had been improperly filed. (Doc. 20.) Plaintiff filed the SAC on July 28, 2019,
after which the Town Defendants moved to dismiss it, (Doc. 42). Davis never sought to renew
or update her motion to dismiss after Plaintiff properly filed her First Alee@iComplaint or

filed the SAC. Becausée¢ allegations in each version of Plaintiff's complaints are substantively
similar, | assume for purposes of this motion that Davis intends to move to disenissaond
Amended Complaint and | thus consider the facts therein.

2 The “Police Officers’areDetectiveComunale SergeanGruppuso, and Polic®fficers John
Does 310. (SAC 1 6.)

3 Plaintiff alleges that she told the Police Officers she would be “fine” if it tuoug there was
no underage drinking occurring at the Davis residence if it meant another yewvguild not
be in jeopardy like her daughter’s had been. (SAB.J Plaintiff's daughter was a former
roommate of Davis’s daughter at a boarding schddl.f(22.) During a weekend trip,
Plaintiff's underagelaughter became “extremetytoxicated” at the encouragement of Davis’s
underage daughter and was hospitalized.) (



11 16, 74 It was alleged that Plaintiff impersonated someose tel file a false report of
underage drinking and child endangermeid. Ex. 5 at 1.) On July 6, 2017] ariminal
charges were dismissedd.(f 33 see idEx. 1) Pat BonannoRlaintiff's attorney in her
criminal caserequested the production of all documents relevant to Plasntdfe(id. 11 34,
39; see idEx. 4 at 2, but on July 10, 201 5ergeanGruppuso submitted a sworn statement to
Bonannaaffirming that on that datdne haddestroyed all records pertaigito Plaintiffs arrest
that were in the Police Departmenpossessiqr{id. § 36 see idEx. 2. On March 1, 2018,
Fumagallj the Town of Bedford Town Clerk, informed Bonarthat thePolice Department ha
no case concerning Plaintiffld( 37 see idEx. 3) The next day, Bonanno wrote a letter to
Fumagalliappealing the withholding of the documentSed idEx. 4.) On April 24, 2018, the
Town's attorneys provided documents to Bonapedaining taPlaintiff's arrest. I¢l. { 39 see
id. Ex. 6 at 1-5.) The records produced contain emails between Defendants that Blieig&i§f
indicate aconspiracy to orchestrate the prosecution of Plaintiéf. 1(40.)

Plaintiff alleges that the termination loér criminal casendicatesherinnocence othe
criminal charges against hedd.(] 46.) Plaintiff further alleges that Davimade false
statements about Plaintiff to the police autitized her position as e8Bbard of Appeals Zoning
Officer” to inhibit the propeinvestigationof underage drinking occurring at the Davis residence
andorchestrate Plaintifé arrest and prosecutioidd. 1111, 17, 19-20, 29

B. Procedural History

Plaintiff filed this action on November 8, 2018. (Doc. Premotion conferences were
held on March 7, 2019, (Minute Entry dated Mar. 11, 2019), and June 19, 2019, (Minute Entry
dated June 19, 2019), to discuss Davis’s and the Town Defendesgsttivgoroposed motions

to dismiss.The Court granted Plaintiff leave to file an amended compddiet each conference



and she filed the SAC on July 28, 2019. (SADgvis filed hemotion and memorandum on
May 2, 2019, (Doc. 22 (“Davis Mem.”)), and Plaintiff filed her opposition papers on May 15,
which included her opposition memorandum, (Doc. 28 (“P’s Davis Opp.”)), declaration of
counsel, (Doc. 30 PavisGambino Decl.”)), and accompanying exhibits. Dauvis filed a reply
memorandum on May 20. (Doc. 31.) On October 11, 2019, the Town Defendants filed their
memorandum, (Doc. 4& 317 (“Town Ds’Mem.”)),* Plaintiff filed her opposition
memorandum, (Doc. 43 (“P’s Town Opp.”)), another declaration of counsel, (Doc. 43 Ex. 1
(“Town Gambino Decl.”))and acompanying exhibits(id. Exs. 28), and the Town Defendants
filed their reply, (Doc. 44 (“Town DSReply”)).

Plaintiff s Second Amended Complaint raises the following claigzsnst all
Defendants (1) conspiracy under 42 U.S.C. § 1983, (SAC {8BIB-(2) false arrest, false
imprisonment, and malicious prosecution under § 19831 8284); (3) First and Fourteenth
Amendment violations under § 1988].(11 8893); and (4) libel and slanderg (11 106111).
Plaintiff also raises the followg claims against the Town Defendants only: (1) supervisory
liability and failure to intercede under § 198@l, ([ 8587); and (2) negligent hiring and

supervisiorunder state lay(id. 11 94105)>

4 Doc. 42 consists dhe Town Defendants’ notice of motion to dismiss, (Doc. 42 at 1-2), the
Town Defendants’ memorandunid.(at 317), and Fumagalli’'s declarationd (at 2527
(“Fumagalli Decl.”)).

5 Davis briefed arguments seeking dismissal of Plaintiff's claims for “nedliggng and
supervision.” (Davis Mem. at 9.) Plaintiff acknowledges that “[n]o claim is nfaate t
Defendant Davis negligently hired or supervised any Defendant.” (P’s Dapisat 14.)



. LEGAL STANDARDS

A. M otion to Dismiss

“To survive a moton to dismiss, a complaint must contain sufficient factual matter,
accepted as true, tetate a claim to relief that is plausible on its fadcéshcroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007))A claim
has facial plausibility when the plaintiff pleads factual content that allowsoiln to draw the
reasonable inference that the defendant is liable for the misconduct allédietWVhile a
complaint attacked by a Rule 12(b)(6) motion to de&swloes not need detailed factual
allegations, a plaintif obligation to provide the grounds of his entitlement to relief requires
more than labels and conclusions, and a formulaic recitation of the elements & afcain
will not do.” Twombly 550 U.S. at 555 (alteration, citations, and internal quotation marks
omitted). While Federal Rule of Civil Procedure 8 “marks a notable and generousigepa
from the hypettechnical, codeleading regime of a prior era, . . . it does not unlock the adors
discovery for a plaintiff armed with nothing more than conclusioigiial, 556 U.S. at 678-79.

In considering whether a complaint states a claim upon which relief caartedjrthe
court “begin[s] by identifying pleadings that, because they are no more thansions| are not
entitled to the assumption of truth,” and then determines whether the remainipipadéed
factual allegations, accepted as true, “plausibly give rise to an entitlenrehietd Id. at 679.
Deciding whether a compldi states a plausible claim for relief is “a contegécific task that
requires the reviewing court to draw on its judicial experience and comman”skhs

“[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility



misconduct, the complaint has alleged — but it has not ‘shovthat-the pleader is entitled to
relief’” Id. (alteration omitted) (quoting Fed. R. Civ. P. 8(a)f2)).

B. Documents Properly Considered

When deciding a motion to dismiss, a court is entitled to consider:

(1) facts alleged in the complaint and documents attached to it or incorporated in it

by reference, (2) documents integral to the complaint and relied upon imitif eve

not attached ancorporated by reference, (3) documents or information contained

in defendaris motion papers if plaintiff has knowledge or possession of the

material and relied on it in framing the complaint . . . , and (5) facts of which judicial

notice may properly be taken under Rule 201 of the Federal Rules of Evidence.
Weiss v. InarporatedVillage of Sag Harbor762 F. Supp. 2d 560, 567 (E.D.N.Y. 2011)
(internal quotation marks omittedjTo be incorporated by reference, the complaint must make
a clear, definite and substantial reference to the documdbdét.tica v. AccessIT Grp., InG95
F. Supp. 2d 54, 60 (S.D.N.Y. 2010) (internal quotation marks omitted). “A document is integral
to the complaint where the complaint relies heavily upon its terms and effect.yMerel
mentioning a document in the complaint will not satisfy this standard; indeed, evengpfferi
limited quotation[s] from the document is not enoug&del v. Bunge, Ltd820 F.3d 554, 559
(2d Cir. 2016) (alteration in original) (citation and internal quotation marks omité@ten a

court takes judicial notice of a document on a motion to dismiss, it should generally dg so onl

“to determine what statemerjtee documents] contain [ ] . . . not for the truth of the matters

® Plaintiff citesConley v. Gibson355 U.S. 41, 45-46 (1957), for the proposition that a motion to
dismiss should not be granted unless it is apparent that the plaintiff “can proveohtastt in
support of his claim which would entitle him to relief(P’s Davis Opp. at 8; P’'s Town Opp. at
7.) Conleys “no set of facts” standard, however, was “retire[d]” by the Supreme Court in
Twombly 550 U.S. at 562-63, and the applicable standard is now one of plausk#itigbal

556 U.S. at 678Twombly 550 U.S. at 570. | even instructed Plaintiff’'s coliasehe pre

motion conference on March 7, 2018atConleyis no longer good law. No attorney should be
citing Conleyin 2019,andit is beyond comprehension why Plaintiff's counsel did sthan

motion



asserted.”Schubert v. City of Ry&75 F. Supp. 2d 689, 698 (S.D.N.Y. 201dljdrations in
original) (quotingKramerv. Time Warner In¢937 F.2d 767, 774 (2d Cir. 1991)

Here, Plaintiff attached to h&AC the following documents(1) the certificate of
disposition in the underlying criminal case against Plaintiff in the BedforchT@ourt, (SAC
Ex. 1); (2) the sworn statement®érgeanGruppuso, who averred that on July 10, 2017, he
destroyed all copies of records in the Town of Bed®Rblice Department pertaining to
Plaintiff's arrest,ifl. Ex. 2);(3) an emaiblated March 1, 201&o0m Fumagallito Bonanno
stating thaneither she nor the Police Department had a record of Borsdfme@dom of
Information Law (“FOIL”) request and that the Police Department had noicesking
Plaintiff, (id. Ex. C); (4)a letterdated March 2, 2018, from Bonanno responding to Fumagalli’
emailabout his FOIL request and appealing her determinatahrgX. D); (5)documents
produced by the Town’s attorney on April 24, 20d8ated to Plaintiff's underlying criminal
case(id. Ex. E see id.f 39); and (6) additional such documents including emallsX. F). In
opposition to botmotions, Plaintiff attached the same exhibits, (Davis Gambino Decl. Exs. B
G; Town Gambino Decl. Exs. B), as well as the criminal complaint in Plaintiff's case, (Davis
Gambino Decl. Ex. A; Town Gambino Decl. Ex. A). In opposition to Davis’s motiomtiai
also attached her own affidaviiDoc. 29 (“Plaintiff Aff.”).)

Davis attached the following exhibits to her motion to dismissaffitjnation of
attorneyTimothy S. Carr, (Doc. 21 (“Carr Affirm.”)); (2) Davspre-motion letter filed in this
case (id. Ex. A); (3) Plaintiffs response to Davis’premotion letter filed in this cased( Ex.

B); (3) a May 5, 2015 Harassment Prevention Order issuedMgssachusetts trial court against
Plaintiff at the request of Davis’s daughtéd. Ex. C); (4)a stipulatedrder from the

Massachusetts trial court extending the Harassment Prevention Qadest &jaintiff, {d. EX.



D); and (5) alune 11, 2015 temporary order of protection issued by the Town of Bedford Town
Courtagainst Plaintiffprohibiting Plaintiff from contacting Davis and her family and from
contacting another classmate of Plaintiff's daughter named Hansen and tmatd&sparents
(id. Ex. E). TheTown Defendantsubmittedrumagallis Declaration. (Fumagalli Degl

| disregard the factual avermemtntained irfFumagallis declarationCarr s affirmation
and Plaintiffs affidavit. Declarations and affidavits submitted in support of a motion to dismiss
“are generally properly used only to describe the documents attictiexin as exhibits for the
Court’s consideration, not to advance factual averments or legal argum@élaek’v. Kitt, No.
12-CV-8061, 2014 WL 4054284, at *7 (S.D.N.Y. Aug. 15, 2014) (citation omitedtijl, 619 F.
App'x 34 (2d Cir. 2015 summary order).l consider the remainder of the documents submitted
by the parties either becauey are publicly availably documensge Mssere v. Gross826 F.
Supp. 2d 542, 553 (S.D.N.Y. 2011), or because they are incorporated by referen&AE the
Weiss 762 F. Supp. 2dt567. But | consider these documents for the fact of their contents, not
their truth. SeeTerra Sec. ASA Konkursbo v. Citigroup, Jr820 F. Supp. 2d 541, 545 n.3
(S.D.N.Y. 2011).

1. DISCUSSION

A. Mondll Liability

TheTown arguesthat Plaintiff has failed to stateMonell claim. (Town DsMem. at 4
5.) “Congress did not intend municipalities to be held liable [under § 1983] unless action
pursuant to official municipal policy of some nature caused a constitutional kboréll v.
Dept of Soc. Servs. of N.,Y436 U.S. 658, 691 (1978). Unddonell, to state a claim against a
municipality under § 1983 based on the acts of a public official, “a plaintiff is reqoirgdve:

(1) actions taken under color of law; (2) deprivation of a constitutional or statutbty rig



(3) causation; (4) damages; and (5) that an official policy of the municipality cdwesed t
constitutional injury.” Roe v. City of Waterbuyp42 F.3d 31, 36 (2d Cir. 2008) (citiidpnell,
436 U.S. at 690-91)To satisfy the fifth element, a plaintiff may assert:

(1) the existence of a formal policy officially endorsed by the municipa&y

actions taken or decisions made by municipal officials with final decrs@king

authority, which caused the alleged violation of plairgitfivil rights; (3) a practice

so persistent and widespread that it constitutes a custom of which cowstructi

knowledge can be implied on the part of the policymaking officials; or @i)uae

by policymakers to properly train or supervise their subordinates, amounting to

“deliberate indifference” to the rights of those who come in contact with the

municipal employees.

Betts v. ShearmamNo. 12CV-3195, 2013 WL 311124, at *15 (S.D.N.Y. Jan. 24, 2013) (internal
guotation marks omittedaff'd, 751 F.3d 78 (2d Cir. 2014). “[M]ere allegations of a municipal
custom, a practice of tolerating official misconduct, or inadequate trainingrasugbervision are
insufficient to demonstrate the si@nce of such a custom unless supported by factual details.”
Tieman v. City of NewburgNo. 13€CV-4178, 2015 WL 1379652, at *13 (S.D.N.Y. Mar. 26,
2015).

Here,Plaintiff does not provide facts plausibly showthg existence of any policy,
actions takemr decisions made by policymaking officials, systemic failures to trasoervise,
or practices so widespread that they practically have the force o{$%eeSAC.) In fact,

Plaintiff has not alleged any nonconclusory facts about tven at all. Plaintiff’s opposition

claims that the SAC “clearly shows the pattern, practice or custapioyed by Defendants,”

(P’s Town Opp. at 9), but she provides facts only about her case, which is insufficient @ show
pattern, practice, policy or custorfeg e.g, D’Alessandro v. City of N.Y713 F. App’x 1, 10

(2d Cir. 2017 summary order{finding that Plaintiff “[did] not sufficiently allega pattern of

similar constitutional violations by the District AttorrieyOffice” because he “never mentions

specific instances of prosecutorial misconduct beyond [his] own ¢&seffing v. City oN.Y,



No. 18CV-4866, 2019 WL 4392522, at *8 (S.D.N.Y. Aug. 27, 2019) (“Plaintiff does not
explain which facts, other than her son’s alleged experiences in prison, supportdiehaiehis
alleged deprivation of rights is part of thenell [d]efendants’ existing customs, patterns, or
practices.”) (internadjuotation marks omittedyf. Barros v. Claytor No. 09CV-11626, 2010
WL 2292173, at *4 (D. Mass. June 7, 2010) (“In general, without other evidence, a single
incident alone cannot establish a municipal custom or policy.”).

Plaintiff's other argumentthatthe“supervisors angolicy makers' i.e., Sergeant
Gruppusda police sergeangnd Fumagall{a town clerk) violated Plaintiffs constitutional
rights and therefore Plaintiff need not plead a specific policy or cusie@seo unpersuasive.
(SeeP’s Town Opp. at 9.) Althoughis true that[o] fficial municipal policy includes the
decisions of a governmeantlawmakersjand] the acts of its policymaking officialsConnick v.
Thompson563 U.S. 51, 61 (2011), Plaintiff has not demonstrdtatiSergean®ruppuso,
Fumagalli, or any Defendant exercised final policymaking authority whienaitting the
purported actionsindeed, Plaintiff's allegations show that Fumagalli was not a final
policymaker, given that Plaintiff successfully appealedFOIL determination. And a police
sergeanteven if the ranking officer on a matter, is not a policymalsere, e.gClancy v. Town
of SoutholdNo. 15CV-7321, 2018 WL 4185706, at *5 (E.D.N.Y. Aug. 31, 2018) (collecting
cases)Raphael v. County of Nass&87 F. Supp. 2d 127, 132 (E.D.N.Y. 200B)aintiff's
Monell claims thus fail. SeePembaur v. City of Cincinnat75 U.S. 469, 481-83 (1986)
(plurality opinion) (“The fact that a particular officialeven a policymaking official has
discretionin the exercise of particular functions does not, without more, give rise to palnici
liability based on an exercise of that discretidie official must also be responsible for

establishing final government policy respecting such activity before timécipality can be held

10



liable.”) (citation and footnote omittedleffes v. Barne08 F.3d 49, 57 (2d Cir. 2000) (fact
that an employee has been “granted discretion in the performance of his [or hef]|dhagnot
suffice as final policymaking authority supportimyinicipal liability).

The claims against the Town are therefore dised’

B. Section 1983

1. Timeliness

Davisargues that Plainti§ § 1983 claims against her are time-barget| theTown
Defendants arguinat Plaintiffs § 1983 claims for false arrest, false imprisonment, supervisory
liability, and failure tantervenearetime-barred. (Davis Mem. at8, TownDs Mem. at9-10)
The statute of limitations for a § 1983 action arising in New York is three ySassLynch v.
Suffolk Cty. Police Dép Inc., 348F. Appx 672, 674 (2d Cir. 2009) (summary order). Under
federal law, a claim arising under § 1983 “accrues” when the plaintiff “knows oeassn to
know of the injury which is the basis of his actiofi®éarl v. City of Long Beacl296 F.3d 76,
80 (2d Cir. 2002)seePinaud v. County of Suffqlk2 F.3d 1139, 1157 (2d Cir. 1995M/]hen
a plaintiff knows or ought to know of a wrong, the statute of limitations on that daits
run....).

Because Plaintiff filed this action on November 8, 2018, any § 1983 claims based on acts
prior to November 8, 2015, are untimelill of the actsunderlying the claims set forth above,

including Plaintiffs arrest on May 20, 2015, (SAC { 18)l outside the limitations period

’ Plaintiff's claims against the Police Department also fail because it is not a sutiylewet

rathera subdivision of the TownSee Schisler v. Utica Police DepMo. 16€V-1051, 2016 WL
11265987, at *2 (N.D.N.Y. Sept. 9, 2016) (“[A] municipal police department does not have the
capacity to be sd as an entity separate from the municipality in which it is locategé&)also
White v. Syracuse Police DepNo. 18CV-1471, 2019 WL 981850, at *3 (N.D.N.Y. Jan. 7,
2019) (same and collecting casesport and recommendation adopt@D19 WL 974824
(N.D.N.Y. Feb. 28, 2019).

11



Thus, Plaintiff’'s causes of action arising under § 18§ainst Davis are untely, as are
Plaintiff' s claimsagainst the Town Defendants for false arrest, false imprisonment, supervisory
liability, and failure to intezece.

Plaintiff does notispute that these claims accrued more than three years before she sued
but, in an effortto resuscitat@éerclaims, invokes the doctrine of fraudulent concealment and
argues that | should equitably toll the statute of limitatioffss Davis Oppat 1114; Ps Town
Opp. at 10-13. In order for equitable tolling to be available on the basis of fraudulent
concealment, a plaintiff mushowthat (1) the defendant concealed the existence of the unlawful
conduct, (2) the plaintiff remained ignorant of the violation until some pothin the statute of
limitations, and (3) this continuing ignorance was not the result of a lack of déigence
London Silver Fixing, Ltd. Antitrust Litig213 F. Supp. 3d 530, 572 (S.D.N.Y. 2018).claim
of fraudulent concealment must be pleaded with particularity, in accordarctheieightened
pleading standards of Rule 9(b)d. (internal quotation marks omitted“Where fraudulent
concealment is established, the statute of limitatioes dot begin to run until the plaintiff
knew, or in the exercise of reasonable diligence should have known, of the existenceusfehis ca
of action.” Kearse v. Kaplan, Inc692 F. Supp. 2d 398, 401 (S.D.N.Y. 2010) (internal quotation
marksomitted). “The burden of demonstrating the appropriateness of equitable tolling lies with
the plaintiff.” World Wrestling Entnt, Inc. v. Jakks Pac., Inc530 F. Supp. 2d 486, 529
(S.D.N.Y. 2007)internal quotation marks and alteration omitfedfd, 328 F. Appkx 695 (2d
Cir. 2009) (summary order). Equitable tolling is appropriate “only in rare and extapt
circumstances.’Phillips v. Generations Family Health Ct723 F.3d 144, 150 (2d Cir. 2013)

(internal quotation marksmitted).

12



Plaintiff has not satisfiekher burden to pleddaudulent concealmeiats to Davis or the
Town Defendants. Wh respect to Davis, Plainti§ SACgenerallyand conclusorilylaims that
all Defendants concealed evidermé makes no reference to aagtionDavistook to do any
suchthing. SAC 11 46, 80, 92. “Allegations that generalize among multiple defendants do not
suffice because the doctrine of fraudulent concealment tolls the statute afidingtonly as to
those defendants who committed the concealmeadlirens v. JPMorgan Chase Bank NMo.
16-CV-5508, 2019 WL 1437019, at *6 (S.D.N.Y. Mar. 31, 2019) (internal quotation marks
omitted) Plaintiff never alleges that Davis took any steps to conceal evidence iagbjsaad |
see no other reasontw| the statute of limitationas to the claims againser. SeeGriffin v.
McNiff, 744 F. Supp. 1237, 1256 n.20 (S.D.N.Y. 1990) (“[T]he doctrine of fraudulent
concealment tollghe statute of limitations only as to those defendants who committed the
concealment, and plaintiffs may not generally use the fraudulent concealnme e dgfendant
as a means to toll the statute of limitations against other defendaaff&d;)996 F.2d 303 (2d
Cir. 1993);0’Brien v. Natl Prop. Analysts Partners/19 F. Supp. 222, 232 (S.D.N.Y. 1989)
(“Allegations that other efendants acted to deceive plaintiffs from filing suit do not plead
fraudulent concealment against all defendants.”) (empbasised). Plaintiff's § 1983 claims
against Davis are dismissed as untimely.

With respect to the Town Defendants, | also dedtn®ll the statute of limitation$.
First, Plaintiff failed to establish th#tte TownDefendants concealed eviderafehe unlawful

conduct “Under the doctrine of equitable tolling, a complainant may be allowed to file his or

8 Only SergeanGruppuso and Fumagalli are alleged to have done anything to conceal. (SAC
1143-44.) Assuming that their actions could be attributable to the Town for purposes of
equitable tolling, they could not be attributabldtectiveComunale. So the § 1983 ictes are
dismissed as to him.

13



her claim outside the applicable limitations period if, because of some action offetiead¢s
part, the complainant wasmaware that the cause of action existedong v. Frank 22 F.3d 54,
58 (2d Cir. 1994) (emphasis adde®jaintiff's SAC alleges that Serge&@ruppuso and
Fumagallieachfalsely represented that no documents relating to Plagtfse existedSAC
11 4344, 61), but the SAC does naausibly dlege thatanyallegedfraud precludedPlaintiff
from discoveringshe wadalsely arrestedndimprisonedor that nobodyntercedd or
supervised to prevent iPlaintiff hasnot explained whghe was unable to assert blims
whentheyaccruedon May 20, 2015, the date of her arrest. Indslked knewon that date
whether she was falsely arrested and detaameldvhether otheffailed to intervene in and
supervise to prevethat alleged injusticeAs the Town Defendants correctly argtielaintiff’s
notice and knowledge as to these claims was wholly independent of the contents of the
investigation file” Plaintiff sought. (Town DReply at 6.) Accordingly, there ii0 basis to toll
the statute of limitationas to the Towefendants SeeGraham v. HSBC Mortg. CorpNo.
18-CV-4196, 2019 WL 3066399, at *5 (S.D.N.Y. July 12, 2019) (“[T]he Second Circuit has
uniformly held that equitable tolling will not be invoked unless the plaintiff was ptesien
some extraordinary way from exeiiaig his rights, and Plaintiffiag not alleged that

Defendants acted to prevent plaintiffs from discovering their alleged clai(mg€rnal quotation

® Further, any toll as t8ergeanGruppuso, were one justified, would at best last from July 10,
2017, wherSergeanGruppuso allegedly falsely told Plaintiff that the Police Department had no
records, to April 24, 2018, when the Town'’s attorney provided the records. That period of nine-
plus months would extend the date by which Plaintiff had to sue until early March 2019. Yet
SergeanGruppuso was not named as a Defendant until May 7, 2@ExD0c. 25.) Plaintiff

was hardly diligent in waiting over a year after she had reason to kno$etiggtanGruppuso

may have concealed evidence. Fumagalli denied knowing of any records on March 1n@018, a
Plaintiff knew less than two months later thatre were indeed records. A twwnth toll as to

her would extend Plaintiff's time to sue to July 20, 2048,Fumagalli was not sued until almost
ten months later, which also is not diligent.

14



marks and citation omitted}f. Paige v. Police Dépof Schenectadyl21 F. Supp. 2d 723, 729
(N.D.N.Y. 2000) (“Merely having been told . that there was no investigatory file is insufficient
to support a claim of fraudulent concealment, given plaintiff's knowledge of abtltiee
facts.”),aff'd, 264 F.3d 197 (2d Cir. 20019.
2. Meritsof Section 1983 Claims Against Davis

Even if Plaintiffs 81983 claimsgainst Davisvere timely, they would still be dismissed
because Dauvis is not a state act@egDavis Mem. at 8.) “Because the United States
Constitution regulates only the Gaomenent, not private parties, a litigant claiming that [her]
constitutional rights have been violated must first establish that the clemlleagduct
constitutes state actioh. Fabrikant v. French691 F.3d 193, 206 (2d Cir. 2012) (quotkiggg
V. Yonkers Sav. & Loan Ass896 F.3d 178, 186 (2d Cir. 2005)). Thus, as the plain language of
§ 1983 indicates, § 1983 liability may be imposed only upon wrongdoers “who carry a badge of
authority of a State and represent it in some capacity, whether they actriolaaceowith their
authority or misuse it NCAAv. Tarkanian488 U.S. 179, 191 (1988) (internal quotation marks
omitted);see, e.gHarrison v. New Yorkd5 F. Supp. 3d 293, 322 (E.D.N.Y. 20{5ection
1983 constrains only state conduct, notabes of private persons or entities.”) (internal
guotation marks omitted).

Although there is “no single test to identify state actions and state acoxgper v. U.S.
Postal Sery.577 F.3d 479, 491 (2d Cir. 2009) (internal quotation marks omitted}sdatthis
Circuit rely on three tests:

For the purposes of [8] 1983, the actions of a nominally private entity are
attributable to the state . . . (1) [when] the entity acts pursuant to the coercive power

10 plaintiff's claims for false arrest, false imprisonment, supervisory liapditg failure to
intervene would also all fail because as discussed below, there was probabl®aavest and
prosecute Plaintiff
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of the state or is controlled by the state (“toenpulsion test”); (2) when the state
provides significant encouragement to the entity, the entity is a willful participan
in joint activity with the state, or the entisyfunctions are entwined with state
policies (“the joint action test” or “close nextest”); or (3) when the entity has
been delegated a public function by the state (“the public function test”).
Sybalski v. Indep. Grp. Home Living Program, Jriel6 F.3d 255, 257 (2d Cir. 2008) (internal
guotation marksand alterationsmitted).
Plainiff argues that Davis was acting pursuant to her positiorBaaed of Appeals
Zoning Officerduring all times described in the SAC. (SAC § 12.) Specifically, Plaintiff claims
that Davis “utilized heposition as a Town official” to “orchestrate Plaifits arrest,” and to
“inhibit the proper investigation of underage drinking actually occurriDatis s] residence.”
(Id. 1919-20.) These allegations amnclusory and do not plausibly allege tBatvis was a
state actor Plaintiff provides no facts plausibly showing how Davis used her position. Nothing
Davis did employed the “coercive power” of the state, was closely “entwinek'thatstate, or
amounted to the state delegating a “public function” to Bgbalskj 546 F.3d at 257. And
Plaintiff has cited no case to show that a private citizearticipation in a lawful police
investigation “entwines” the private party with the Government action that ultimasailts’*
SeeHarrison, 95 F. Supp. 3dt 323 (providing information to law enforcement does not make
one a state actor even if the information is false) (collecting casbka¥,Daviswas not a state

actor for 8§ 1983 purposes, aRtintiff’'s § 1983 claimsgainst Davisre dismissed for this

additional reason.

1 A private citizen can be liable unden 883 if she conspires with State actogge, e.g.

Gierlinger v. Town of BraniNo. 13CV-370, 2015 WL 269131, at *4 (W.D.N.Y. Jan. 21, 2015)
(“[A] private party defendant may be a state actor where engaged in a congpitaother state
actors under 8 1983.”) (internal quotation marks omitted)). But as discussed below in note 18,
there are no plausible conspiracy allegations here.
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3. Section 1983 Claims Against Town Defendants

a. Malicious Prosecutiort

The elements of a malicious prosecution claim ugdE983are derivedrom state law.
Swartz v. Insogna’04 F.3d 105, 111 (2d Cir. 2013). Under New York law, a plaimiift
prove, and to prevail on a motion to dismiss in federal court must plaafiddye,“(1) the
initiation or continuation of a criminal proceeding against plaintiff; (2) terminaifdhe
proceeding in plaintif§ favor; (3) lack of probable cause for commegdhre proceeding; and
(4) actual malice as a motivation for defentaattions.” Jocksv. Tavernier 316 F.3d 128, 136
(2d Cir. 2003)internal quotation marks omitted). A plaintiff bringing 4383 malicious
prosecutiorclaim must also plead a pesmraignment seizure, although “the requirements of
attending criminal proceedings and obeying the conditions of bail suffice osctivat”id., and
that the “the criminal proceedings against fmher]were terminated in a manner indicating
his[or her]innocence,Lanning v. City of Glens Fall908 F.3d 19, 29 (2d Cir. 2018)When a
person has been arrested and indicted, absent an affirmative indication thatdhespersocent
of the offense charged, the government’s failure to proceed doescessagly imply a lack of
reasonable grounds for the prosecutiolal”at 28 (internal quotation marks and alteration
omitted).

Assuming that Plaintiff suffered a Fourth Amendment seizure, Plaintiff castadalish
that her criminal prosecution termted in a manner indicating innocendelaintiff's criminal

prosecution was dismissed on speedy trial grourfdeeSAC Ex. 1 at 4.) Btrict courts in this

12 The malicious prosecution claim is not tilbarred but malicious prosecution claims do not
accrue until the underlying criminal case concludes in the Plaintiff's fsdaDonoughv. Smith
139 S. Ct. 2149, 2156 (2019), which here was July 6, 26&@8SAC § 33)- well within the
limitations period.
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Circuit disagreeon whether, followindg.anning a speedy trial dismissaimounts to #&avorable
terminationfor amalicious prosecution claim under § 19&eeNelson v. City oN.Y, No. 18-
CV-4636, 2019 WL 3779420, at *12 n.4 (S.D.N.Y. Aug. 9, 2019) (describing split)it
appears to this Court thidte Lanningcourt’s directive that “where a dismissal in the interest of
justice leaves the question of guilt or innocence unanswered, it cannot provide thieléavora
termination required as the basis for that claibaiining 908 F.3d at 28-2@lterations
omitted) would similarly apply to speedy trial dismissals. From the face of Plaintiff’s, $#eC
guestion of Plaintiff’'s guilor innocence is left unanswere@ihere might be situations where a
case is dismissed on speedy trial grounds in a context indicating that theipoosead
insufficient evidence to prove its case, but there is no indication that this is deendft
Plaintiff’s argument that that her criminal case was dismissed because Defendlawtsveint
to perjure themselves is far too speculativavoid dismissalPlaintiff has not identifiec
singlewitness whandicated a lack of willingness to testifyt alone refused for the reason she
suggests.Because Plaintiff has not pleaded that her criminal proceeding terminated imerman
indicating her innocence, her § 1983licious prosecution claim is dismissed

Even if Plaintiff had sufficiently pleaded a termination indicative of innocencehahe
failed to state a malicious prosecution claim because it is clear from her complaind tizduig
cause existedSee Hadid v. City dfl.Y, 730 F. App’x 68, 71 (2d Cir. 2018ummary order)
(affirming dismissal of malicious prosecution claim where presence dfapl® cause was

apparent from face of complaint).

13 Even the inability to prove the charge would not necessarily be indicative of ineocEnere
are myriad reasons why a prosecutoght be unable to go forward — for example, the death of a
critical witness- that would not suggest that the defendant was innocent.
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Probable cause is a complete defense to a false arrest claim, and continuing probable
cause is a complete defenseatmalicious prosecution clainBetts 751 F.3cat82. Probable
cause to arrest exists where “the officers have knowledge or reasonatgtiteys information
of facts and circumstances that are sufficient to warrant a person of reastméimn in the
belief that the person to be arrested has committed or is committing a cbauecy/ v.

McGinley, 843 F.3d 93, 107 (2d Cir. 201@pternal quotation marks omitted)Probable cause

is determined on the basis of facts known to the arresting offitee &itme of the arrest

Shamir v. City oN.Y, 804 F.3d 553, 557 (2d Cir. 2015) (internal quotation marks omitted), and
“the validity of an arrest does not depend upon an ultimate finding of guilt or innoc#ei@gr

v. McKeefery90 F. Supp. 3d 17, 29 (E.D.N.Y. 20X8)teration omitted)‘[W]here there is no
dispute as to what facts were relied on to demonstrate probable cause, émeexitprobable
cause is a question of law for the coufValczyk v. Rip496 F.3d 139, 157 (2d Cir. 2007).

“The probable cause standard in the malicious prosecution context is slightlythayhe
the standard for false arrest cas&gdnsbury v. Wertma@21 F.3d 84, 95 (2d Cir. 2013), and is
measured from the time the prosecution commerethstein v. Carriere373 F.3d 275, 292
(2d Cir. 2004). Robable cause to charge exists where there are “such facts and circumstances as
would lead a reasonably prudent person to believe the plaintiff uityansbury721 F.3d at
95 (internal quotation marks omitted}In cases where the police had probable cause to arrest,”
a plaintiff “must show that authorities became aware of exculpatory evidenoecetve time
of the arrest and subsequent prosecution that would undermipebable cause which
supported the arrestWeiner 90 F. Supp. 3d at J¢hternal quotation marks omitted)

Under New York law, even when probable cause is present at the time of arrest,

evidence could later surface which would eliminate that probabkec# order

for probable cause to dissipate, the groundless nature of the charges must be made
apparent by the discovery of some intervening fact.
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Lowth v. Town of Cheektowadé? F.3d 563, 571 (2d Cir. 1996) (internal citations and quotation
marks omited), as amende@ay 21, 1996).

Plaintiff was charged with violatinjew York Penal Lavwg 240.50(3), which provides,
in pertinent part, that:

A person is guilty of falsely reporting an incident in the third degree when, knowing
the information reporteadionveyed or circulated to be false or baseless, he or she:

3. Gratuitously reports to a law enforcement officer or agency (a) tegedl
occurrence of an offense or incident which did not in fact occur; or (b) an allegedly
impendingoccurrence of an offense or incident which in fact is not about to occur;
or (c) false information relating to an actual offense or incident or to the dllege
implication of some person therein . . . .
“Calls to 911 can qualify aseports to a law enforcement officer or ageticypavis v. City of
N.Y, No. 15€V-5900, 2017 WL 1184287, at *3 (S.D.N.Y. Mar. 28, 2017) (quoting N.Y.P.L.
§ 240.50(3).

The documents Plaintiff attaches to the SAConsidered only for the factahthe
statements thereineresaid, and not for their truthestablish that the Police Officers had
probable cause to conclude that Plaintiff knew she had no basis for alleging that underage
drinking was occurring at Davis’s house. SpecificdllgiectiveComunale had numerous
witness statements and documents establishingithBlaintiff was in a personal dispute with
Daviss daughter antheir classmate namddansen, and things had gotten so out of hand that

the boarding school had forbidden Plaintiff to visit and a court istdtte where the school was

located had issued an order of protection against Plaintiff, (SAC'Eat 25-26 SAC Ex. 6° at

14 Citations to SAC EXx5 refer to the Court’s Electronic Case Filing (‘ECF”) System pagination
stamped at the top of each page.

15 Citations to SAC Ex. 6 refer to ti@ourt’'s ECFSystem pagination stamped at the top of each
page.
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6; Carr Affirm. Exs. GE); (2) that on the night in question, Davis was hosting a small dinner
party and there was no teenage house party or undgnagmg going on, $AC Ex. 5 at 10,
104); and @) when Plaintiff made the 911 call, she falsely identified herself aseHamsother,
(id. Ex. 5 at 100, 103, 105-1p9In these circumstances, it was reasonable to believe Plaintiff
had knowingly and gratuitously made a false repSde People v. Taylo#13 N.Y.S.2d 308,
312 (App. Div. 2010) (Leventhal, J., dissentinggople v. Elk, 908 N.Y.S.2d 687, 688 (App.
Div. 2010)16

Accordingly, the malicious prosecution claim is dismissed.

b. First AmendmenRetaliation

Although Plaintiff's SAC does not specify what type of First Amendment claan s
intends to bring, | construe the SAC taseaa claim for First Amendment retaliatiorSe€SAC
1188-93.) For reasons that elude the Court, the Town Defendants did not specify the First
Amendment retaliation claim under § 1983 as one of the § 1983 claimstiha-zarred. $ee
Town Ds’ Mem. at 9t0, 1516 But becaus€&irst Amendment retaliation claims arising out of
allegedly retaliatory arrests accrue on the date of the gBragt) v. Campbell782 F.3d 93, 99
(2d Cir. 2015) Eirst Amendment retaliatioclaim accrued when allegedly retaliatory traffic
tickets were delivered to plaintiff, not after tjiaDeraffele v. City of New RochellMo. 15CV-
282, 2016 WL 1274590, at *10 n.14 (S.D.N.Y. Mar. 30, 20E&s{ Amendment retaliation
claim accrued wheallegedly retaliatory citations were issued), this claim is4iaeed as the
other § 1983 claims are. | masua spontaismiss untimely claims where the defense is

apparent on the face of the complaiMifight v. Rensselaer Cty. Jan71 F. App’x 58, 59 (2d

16 At the very least, not all reasonable officers would agree that there washablercause
under these circumstances, and therefore the Police Officers would eddntgualified
immunity. See Malley v. BriggsA75 U.S. 335, 341 (1986)Valczyk 496 F.3cat 154.
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Cir. 2019) (summary order3ee Walters v. Indus. & Commercial Bank of China,, 881 F.3d
280, 293 (2d Cir. 2011) [D]istrict courts may dismiss an actisna spont®n limitations
grounds in certain circumstances where the facts supportistgtioée of limitations defense are
set forth in the papers plaintiff himself submitt¢dinternal quotation marks omitteds it is
here, especially because Defendants raised the § 1983 statute of limitatierfarst
Amendment retaliationlaim is therefore dismissed, but | address the merits in an excess of
caution.

In the Second Circuit, the elements of a First Amendment retaliation claire@eadent
on the “factual context” of the case before the district coMitiams v. Town of Greenburgh
535 F.3d 71, 76 (2d Cir. 2008T.0 allege a First Amendment claim based on a retaliatory arrest,
a plaintiff must plausibly allege th§tl) hehas an interest protected by the First Amendment;
(2) defendants’ actions were motivated or suligttiy caused byis exercise of that right; and
(3) defendantsactions effectively chilled the exerciseto$ First Amendment right,Delaney v.
City of Albany No. 18CV-1193, 2019 WL 2537312, at *6 (N.D.N.Y. June 20, 2Qi&ernal
guotation marks oitted), report and recommendation adopt&®19 WL 3454618 (N.D.N.Y.
July 31, 2019), or caused plaintiff to suffer sontleer concrete harnorsett v.County of
Nassay 732 F.3d 157, 160 (2d Cir. 201kt curiamn).

Plaintiff has a protectelirst Amendment interest in filing the police repeee Estate of
Morris ex rel. Morris v. Dapolitp297 F. Supp. 2d 680, 692 (S.D.N.Y. 2004) (“The rights to
complain to public officials and to seek administrative and judicial relief are prdtbg the
First Amendnent.”) (internal quotation marks omittedgnd Defendants do not argue otherwise.
But Plaintiff's claim fails because a “plaintiff pressing a retaliatory artaghanust

plead. . .the absence of probable cause for the arré¢ieves v. Bartleftl39 S. Ct. 1715, 1724
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(2019)1" As noted above, here not only does Plaintiff fail to plausibly allege the absence of
probable cause, but her SAC shows the existence of probable caudgérsTAenendment
claim is therefore dismissed.

(o} Section 1983 Conspiracy Against All Defendants

Plaintiff alsoallegesa § 1983 conspirac(SAC 11 7881.) “To prove a 8§ 1983
conspiracy, a plaintiff must show: (1) an agreement between two or moradctateor between
a state actor and a private entity; (2) to act in concert to inflict an unconstitutiomgl and (3)
an overt act in furtherance of that goal causing damagdgangburn v. Culbertsqr200 F.3d 65,
72 (2d Cir. 1999). “[A]lbsent an underlying constitutional violation on which to base a § 1983
conspiracy claim, a plaintif§ conspiracy claim fails as a matter of lawAK Tournament Play,
Inc. v. Town of WallkilINo. 09CV-10579, 2011 WL 197216, at *3 (S.D.N.Y. Jan. 19, 2011),
aff'd, 444 F. App’x 475 (2d Cir. 2011) (summary orderlecBuse the Court has already

dismissed all of her underlying § 1983 clajiR&aintiff s §1983 claims fail as wel®

17 Thelack of probable cause must be shown in retaliatory arrest cases in part beaatestetpr
speech is often a legitimate consideration for officers when deciding evhietmake an arrest.”
Nieves 139 S. Ct. at 1724 (internal quotatimiarks omitted).

18 The conspiracy claim would fail on the merits anyway. Plaintiff's allegationssmebard
are conclusory. The SAC generally refers to the “extensive emails” between &dteadd
Davis that Plaintiff claims show a “conspiracy taleestrate the arrest and prosecution of the
Plaintiff.” (SAC 1 40;see id.J 68, 70.) But aside from pointing to one email from Detective
Comunale,i@. 1 76), Plaintiff fails to specifically allege how the “extensive emails” show a
conspiracy.EvenDetective Comunale’s April 30, 2015 email to Davis does not plausibly
suggest the existence of a conspiracy. In it, Detective Comunegigons that he might want to
interviewDavis’s guests from the night in question, (SAC Ex. 6 at 11), despite Davis’s
reluctance to bring her guests into the matidr,Ex. 5 at 102id. Ex. 6 at 1%. Detective
Comunale says such interviews would help build “a stronger case” and that he ddiés tot “
lose in court.” Id. Ex. 6 at 11.) Itis hard to fathom how a detective wanting to have strong
evidence that will hold up in court before he brings a charge is at all improper, leeaideece
of a conspiracy. Despite Plaintiff's failure to point to any other specificraamcaions that
support her claim, the Court has reviewed the emails betidetactiveComunale and Davis,
and they strike the Court as appropriate and ordinary contacts between aalatett
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C. State L aw Claims

In addition toherfederal claims, Plaintiff allegestate lawclaimsfor (1) libel and
slander and(2) negligent hiring and supervision. AS 194-111.}° The “traditional values

of judicial economy, convenience, fairness, and comity”” weigh in fafdeclining to exercise
supplemental jusdiction where all federal law claims are eliminated before tHalari v. N.Y .-
Presbyterian Hosp455 F.3d 118, 122 (2d Cir. 2006) (quoti@dgrnegie-Mellon Univ. v. Cohill

484 U.S. 343, 350 (1988)). Having determined that all of the claims over which this Court has
original jurisdiction should be dismissed, and having considered the factorgtsé @ohill, |

decline to exercise supplemental jurisdiction over PlaistfEmaining state law causes of

action. See id (citing 28 U.S.C. § 1367(Q)).%°

complaining witness. Thus the “extensive emails” fail to “nudjaintiff's] claims across the
line from conceivable to plausible Twombly 550 U.S. at 570GeeMorris v. N.Y.City, No. 14-
CV-1749, 2014 WL 3897585, at *2 (E.D.N.Y. Aug. 8, 2014) (inference of conspiracy not
warranted where police spoke to private individuals and relied on their information imgmaki
arrest);Stewart v. Victorias Secret Stores, LL@51 F. Supp. 2d 442, 446 (E.D.N.Y. 2012)
(providing information to police, even if false, does not suggest conspiracy unlese paitst
improperly influenced or controlled police).

19f Plaintiff intends her negligent hiring and supervisory claim to fall ugdE983, it fails

because it is entirely conclusor§ee Cort v. Marshall's Dep’t StarBlo. 14CV-7385, 2015

WL 9582426, at *5, at *13 (E.D.N.Y. Dec. 29, 2015) (“A conclusory allegation is not enough to
state a claim for negligent hiring, retention, supervision, or trainin@r)z v. New York24 F.

Supp. 3d 299, 311 (W.D.N.Y. 2014) (allegations that plaintiff knew or should have known that
defendant was potentially dangerous was “conclusory and unsupported by anlydiéegadions
supporting his assertion”Ahluwalia v. St. George’s Univ., LLG3 F. Supp. 3d 251, 264
(E.D.N.Y. 2014) (allegations that employees “had the propensity to engalggat donduct”

and that such conduct fell “outside the course and scope of their employailexit'toplausibly
support the threadbare allegatigr(internal quotdon marks omitted)aff'd, 626 F. App’x 297

(2d Cir. 2015) (summary order).

20 Although | need not reach the issue, it appears that Plairstigfislaw claimsdo not comply

with the Notice of Claim requirement biew York General Municipal Law(SeeTown Ds’

Mem. at 67.) Under New York law, a notice of claim is a condition precedent to bringing a tort
claim against a municipality and any of its officers, agents, or emplo)¥s.Gen. Mun. Law

88 50-e(1), 50¢1). “The notice of claim must provide, among other things, the nature of the
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V. LEAVETOAMEND

Leave to amend a complaint should be freely given “when justice so requires.” Fed. R.
Civ. P. 15(a)(2). “[I]t is within the sound discretion of the district court to grantroy kdave to
amend.” Kim v. Kimm 884 F.3d 98, 105 (2d Cir. 201@yternal quotation marks omitted).
“Leave to amend, though liberally granted, may properly be denied for: ‘unduye loltefaith
or dilatory motive on the part of the movant, repeated failure to cure deficieg@aesdmdments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, futility of amendment, etcRuotolo v. @y of N.Y, 514 F.3d 184, 191 (2d Cir.
2008) (quoting~oman v. Davis371 U.S. 178, 182 (1962)).

Plaintiff hasalready amendeivice, after having the benefit of pneetion lettes from
Defendants, (Docs. 13p), as well ashe Court’s observations dugriwo premotion
conferencs, (Minute EntiesdatedMar. 7, 2019% June 19, 2019 In general, a plaintifé
failure to fix deficiencies in the previous pleading, after being provided naftiteem, is alone
sufficient ground to deny leave to amergkeNat’| Credit Union Admin. Bd. v. U.S. Bank Nat’
Assn, 898 F.3d 243, 257-58 (2d Cir. 2018) (“When a plaintiff was aware of the deficiencies in
his complaint when he first amended, he clearly has no right to a second amendmenheven if t

proposed second amended complaint in fact cures the defects of the first. Simplyugyt, a

claim and must be filed within ninety days after the claim arisB®se vCounty of Nassau
904 F. Supp. 2d 244, 248 (E.D.N.Y. 2012) (citing N.Y. Gen. Mun. Law &)56urthermore, a
plaintiff must allege the following element§(1) he[or she]has served the notice of claim;

(2) at least thirty days have elapsed since the notice was filed and before thaicows filed;
and (3) in that time the defendant hasleetgd to or refused to adjust or satisfy the claim.
Roundtree v. City of N.YNo. 15CV-6582, 2018 WL 443751, at *6 (S.D.N.Y. Jan. 16, 2018)
(citing N.Y. Gen. Mun. Law 8 50). “Notice of claim requirements are construed strictly by
New York state caus, and failure to abide by their terms mandates dismissal of the action for
lack of subjecimatter jurisdictiori’ Tulino v. City ofN.Y, No. 15CV-7106, 2016 WL 2967847,
at *3 (S.D.N.Y. May 19, 2016)nternal quotation marks omitted). Plaintiff codes that a
notice of claim was not filed. (P’s Town Opp. at 2.)
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district court need not allow itself to be imposed upon by the presentation of thseiddisn”)
(alteration, footnotes, and internal quotation marks omittadg Eaton Vance Mut. Funds Fee
Litig., 380 F. Supp. 2d 222, 242 (S.D.N.Y. 2005) (denying leave to amend because “the plaintiffs
have had two opportunities to cure the defects in their complaints, including a pratedugh
which the plaintiffs were provided notice of defects in the Consolidated Amended Garbgla
the defendants and given a chance to amend their Consolidated Amended Complaint,” and
“plaintiffs have not submitted a proposed amended complaint that would cure these pleading
defects”),aff’'d sub nom. Bellikoff v. Eaton Vance Cor81 F.3d 110, 118 (2d Cir. 200pet
curiam) (“[P]laintiffs were not entitled to an advisory opinion from the Court informing them of
the deficiencies in the complaint and then an opportunity to cure those deéisigngniernal
guotation marks omitted).

Further,Plaintiff hasnot asked to amend or suggested $ha&tisin possession of facts
that would cure the deficiencies identified in this opiniéecordingly, the Court declines to
grant leave to amerglia spnte See TechnoMarine SA v. Giftports,.|ik58 F.3d 493, 505 (2d
Cir. 2014) (plaintiff need not be given leave to amend if he fails to specify how ama&ndme
would cure the pleading deficiencies in his complai@gllopv. Cheney642 F.3d 364, 36@d
Cir. 2011)(district court did not err in dismissing claim with prejudice in absence of any
indication plaintiff could or would provide additional allegations leading to diftaresult);see
alsoLoreley Fin. (JerseyNo. 3 Ltd. v. Wells Fargo Sec., LLT®7 F.3d 160, 190 (2d Cir. 2015)
(denial of leave to amend would be proper where “request gives no clue as to how the

complaint’s defects would be cured”) (internal quotation marks omitted).

26



V. CONCLUSION

For the foregoing reasons, Dagshotion to dismiss is GRANTED atide Town
Defendantsmotion to dismiss is GRANTED. The Clerk of Court is respectfully directed to
terminate the pending motions, (Docs. 20, 42), enter judgment for Defendants, and close the
case.

SO ORDERED.

Dated:December 22019
White Plains, New York

Cotthy, faskeR

CATHY’SEIBEL, U.S.D.J.
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