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. No. 19Civ. 00298(NSR)
-against-

OPINION & ORDER

FIRST UNUM LIFE INSURANCE, PRESITGE
EMPLOYEE ADMINISTRATORS, INC,

Defendants.
NELSON S. ROMAN United States District Judge

Plaintiff David J. Smith(*Smith” or “Plaintiff”) initiated this action againgtirst Unum
Life Insurance Company (“Unum”) and Prestige Employee Administrators Il Inc. {lfR8s
alleging violations of the Employee Retirement Income Security Act of 1974, as amended
(“ERISA™), 29 U.S.C. 88 100&t seq (SeeComplaint (“Compl.”) ECF No. 1.) Before the Court
is Plaintiff’s motion for an order compelling discovery pursuant to Rule 37 of the Federal Rules
of Civil Procedure (the “Motion to Compel”XMotion to Compel DiscoveryeCF No. 30) For
the following reason$?laintiff’ s Motion to Compels DENIED in part and GRANED in part.

l. BACKGROUND

This case arises froldnum’s denial of Plaintifs longterm disability (“LTD”) claim
andPrestigés advice tdPlaintiff regarding how to proceed with submitting his LTD clairBed
Compl.) Plaintiff washired on May 31, 2010 byiIHR Fund Management LLC (“MHR”) as a
driver. (d. § 7.) During his tenure, on August 6, 2016, Plaintiff suffered weldted crush
injuries (the “2016 Injury”) when he was pinned between two cars whitgading items from
the back ohis car (Id. 11 11-12.) Over the next six months, Plaintiff continuously reported to
work except for approximately 17 days in August and Decemlberf{ 14-17.) Subsequently,

on January 25, 2017, Plaintiff had an operation to treat conditions that had developekigh his
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and remained out of work until September 5, 201d. 18-22.) During that time, Plaintifis
health furthedeterioratedand he had another surgery on July 10, 20Lk¥.|(2021.) Plaintiff
then returned to work between September 6, 2017 and October 31, RDI724.) Beginning
on November 1, 2017, Plaintiff could not (and did meturn to work (Id. { 26.) Though, by
his own admission, Plaintitfid not perform material and substantial duties of his regular
occupation after October 31, 20P1aintiff continued to receive his base salary from MHR in
the amount of $4,038.47 per bi-weekly pay period until May 11, 2018. (ComplBYi&i7of
First Unum Life Insurance Company in Opposition to PlaisifMotion to Compel Discovery
(“Unum Opp.”),ECF No. 34, at 4.) During his employment with MHRIaintiff was enrolled in
agroupLTD policy in which Urum was both the claim administrator and pay&eelJnum EX.
A (“Unum Policy”), ECF No. 34-2Unum Opp. 6; Compl. 1 9.)

On May 24, 2018, Plaintiff filed his claim for LTD benefits with Unum. (Compl. | 39.)
By letter dated June 28, 2018, Unum denied Plaistdfaim because doncludedhat Plaintiffs
submission was not timely under the terms of the Unum Policy. (Unum E3uige Letter”),
ECF No. 34-3at FUL-CL-LTD-000215.) Unum does not seem to contlestexistence of
Plaintiff's disability. Instead, Unum’s only basis for denying LTD benefits is that Rfainti
purportedly failed to submit a proof of claim within eyear of his date of disability pursuant to
the terms bthe Unum Policy. $eelune Lette)

Under the terms of Unum Policllaintiff wasrequired to submit his LTD claim by

sending “Unum proof dfis] claimno later than one year after the datdhis] disability

beg[an] unlesghe] prove[d]that it was not pssible to do so.” (Unum Policy at FUROL-
LTD-000007(emphasis added) The Unum Policy defines “disability,” in part, as (1) being

“limited from performing the material and substantial duties of your regalaupation due to



your sickness or injurnyand” (2) having “a 20% or more loss in your indexed monthly earning
due to the same sickness or injuryld. @t FUL-POL-LTD-000016 (emphasis added)he
meaning of this provision is guided by defirmdsidiary terms which inform the calculation of
the date of disability.

“Material and Substantial Duties’ is a defined term meaning duties that “are normally
required for the performance of your regular occupafiod; “cannot be reasonably omitted or
modified.” (d. atFUL-POL-LTD-000043 (emphasis added).)

“Monthly Earnings” is also a defined term meaniag individual’'s “gross monthly
income from[his or her][Employer in effect just prior tfhis or her]date of disability” and it
“includes income actually received from bonusesd. &t FUL-POL-LTD-000018.) Bonuses
“will be averaged for the lesser of” “the prior calendar gedP month period of your
employment with your Employer just prior to thealaf disability begins; or” “the period of
actual employment with your Employer.td()

In order to receive LTD benefits, one “must be continuously disabled thfbisgbr her]
elimination period. Unum will treat [thelisability as continuous [the] disability stops for 30
days or less during the elimination period. The daydtihatmployee ishot disabled will not
count towardthe] elimination period.” Id. at FUL-POL-LTD-000016.) The operative
elimination period in the Unum Policy is 90yda (d.)

In the June Letter, Unum concluditht Plaintiffs date of disability was January 25,
2017, and that Plaintiff was required to submit his proof of loss on or before January 25, 2018.
(SeelJune Letter at FUICL-LTD-000215.) Accordingly, Plairftis submission of a proof of
loss on May 24, 2018 was tardy by approximately four montks) The June Lettedoes not

explain how Unundeterminedhat January 25, 2017 was first date thaPlaintiff was “limited



from performing the material and substantial duties of jieiglilar occupation due fhis]

sickness or injury (Id.) The June Letter also does not describe in detail how it determined that
Plaintiff s monthly earningdecreased by 20 percent. Instead, it noteswiake Plaintiff

contended he “did not believe [he] could file a claim because [he] had been readiviiay up

until the date of [his] termination of employment as of May 11, 2018,” Unum had concluded that
“it was reasonalyl possible [Plaintiff] could have filed your claim within a year of [his] date of
disability.” (Id.)

After receiving this letter, on August 31, 2018, Plaintiff appealed Usw®hial of LTD
benefits determination memorialized in the June Letter. (Cdh¥®.) Among other things,
Plaintiff contended that Unum’s determinatiminPlaintiff’s “date of disability” wasrbitrary,
capricious, and disregard@thintiff’s coninued receipt ofull regular salary from MHRhrough
May 11, 2018. Id.) Unuminitially responded by providing “new information and/or rationale
developed on [the] appeal”’ explaining why it denied PlaistiffTD claim before subsequently
issuing a letter confirming its denial of LTD benefits and furthesa#ing its basis for denying
those benefits on October 22, 2018]. {15051; UnumEx. C (“October Letter’)ECF No. 34-

4))

In the October Lettet)num explained that January 25, 2017 wksntiff's date of
disability based on his inabilitp tperform job duties and loss mionthly earnings First,Unum
concluded that Plaintiff incurred a loss of mlisability monthly earnings of at least 20 percent
beginning on January 25, 2017, such that January 25, 2017 was the proper date of disability.
(October Letter at FUICL-LTD-000339.) In support of this conclusion, Unum noted that in
2016, Plaintiff received a bonus of $35,000, and a base annual salary of $105@WB6r22sin

2017, Plaintiff did not receive a bonus amas paidthe same basannual salary of $105,000.22.



(Id. atFUL-CL-LTD-000341.) Thus, iPlaintiff's 2016 bonus was prorated on a monthly basis
across the precedingar, then Plaintiffs gross monthlyearnings for 2016 was $11,666.69,
whereasPlaintiff's monthly earnings for 2017 (when he did not receive a bamas$8,750.01.
(Id. at FUL-CL-LTD-000341.) This reduction of $3,000 iaveragenontly eanings exceeds 20
percent of his averagaonthly earnings in 2016.

Second, Unum concluded that Plaintiff would not have satisfied the EliminatiadPeri
required to triggehis entitlement talisability benefits prior to January 25, 2017 because, prior
to that date, “Mr. Smitheturned to work on a full-time basis for greater than 30 days following
absences in August and December 2016 at FUL-CL-LTD-000340.) WhereasMr. Smith
stopped working beginning January 25, 2017, and remained out of work for well over 90 days
(satisfying the elimination period).”ld.)

Following the October Letter, on January 10, 2@8intiff filed its Complaint in the
United States District Court for the Southern District of New Yqi®ompl.) In his Complaint,
Plaintiff asserts two causes of action against Uritem violation of ERISA and a request for
attorneysfees and costs under ERISA, 29 U.S.C. 1132(g)(). 1@ 59-75.)Thes causes of
action are based upon Plaintiff's allegation that Ursud@nial of benefits decision was arbitrary,
capricious, erroneous, and motivated by Uraibias and selhterest. Id. 1 6769.) Unum
filed its Answer on May 22, 2019 Aiswer of Defedant First Unum Life Insurance Company
ECF No. 23

After initial pleadings were filed, the parties engaged scalery. On June 28, 2019,
Plaintiff served his FirdRequest for Productiorto Defendant First Unum Life Insurance

Company seekintgvelve categories of documents



(1) “Lists of all training relative to the claims handling, administration and/or
appeals of longerm disability insurance [] claims that Unum provided to [three
Unum employees responsible for handling his claim];

(2) “All training materials used in traininghfee Ununmemployees responsible for
handling his claify”

(3) All “Written Unum standards, policies, procedures, criteria, training misteria
practice aids, examples, interpretations, guidelines and available reference
material . . . concerning the handling, submission and/or administcetiorD
claims or administrative appeal, that were in effect in 2016, 2017 or 2018. . . .”

(4) “Any documents concerning [Unumperformance or resultmsed financial
incentives or bonuses] that are or were applicable to those handling or
administering LTD claims and administrative appeals during the period from
January 1, 2015 to date.”

(5) “Documents pertaining to performanicased financial incentives or bonuses
that Unum paid tothreeUnum employees thakeniedPlaintiff’s claim].”

(6) “Performance evaluations dhgthree Unum employees that denied
Plaintiff’' s claim] from 2013 to date.”

(7) Any documents concerning “Financial penalties imposed by WrubTD

claim decision makers for inaccurate decision making” “in effect from January 1,
2015 to date.”

(8) A list of documents showing the case name, court and docket numbers of all
cases “involving LTD claims in which it was alleged thaty of thethree

employees that denidlaintiff’ s claim] rendered inaccurate, improper and/or
biased decisions.”

(9) Documents that show or include “the approval/termination rates on LTD
claims handled or administered liid thredJnum employee that denied
Plaintiff's claim].”

(10) “The resumes otliethreeUnum employeg thatdeniedPlaintiff’s claim].”

(11) All communications between Unum and MHR Fund Management, LLC or
Prestige Employee Administrators, Inc. or any of their employees or agents
concerning the Plaintiff [besides those that are already in the claims and appeals
files].”

(12) “Documents pertaining to any steps that Unum may have taken to reduce
potential bias and/or to promote accuracy on the part of its decision makers on
LTD claims.”



(SmithEx. 5 (“Smith RFP”) ECF No. 35-5, at 4-5.) On June 28, 2019, Unum sehreé t
deposition notices upon Unum, seeking to depose three Unum emplugeesre allegedly
responsible for denying his LTD claiire., Lisa J. Hyde, Sharon Labonte, and Kurt Phillips
(collectivelythe“Unum Decision Makers”) (SmithEx. 7 (“Smith Deposition Notices’,)ECF
No. 35-7.)

In response to the Smith RFP, Unum agreed to produce a “Benefits Center Claims
Manual in effect on May 24, 2019 . . . and all changes up to and including October 29, 2018,”
and otherwise stood on its objections td m@duce additional materia{SeeSmith Ex.6, ECF
No. 35-6.) In response to the Smith Deposition Notices, Unum objected to the depositons o
employees and stated that it would not produce the witnesses without furtbgoiifl®m the
Court. (UnumEx. D, ECF No. 34-5.) On September 26, 2019, during an Initial Pretrial
Conference, the Court granted Plaintiff leave to file a motion seeking digdoss Unum. On
October 28, 201, Plaintiff filed his Notice of Motion to Compel DiscovelyCF No. 30 and
servechis Memorandum of Law in Support of his Motion to Compel Discoy&nith
Mem.”), ECF No. 3-9.! OnDecember 12, 2019, Unuservedts Opposition to Plaintifs
Motion to CompelECFNo. 34. Finally, on January 2, 2020, Plaintiff servedfded his
Memorandum of Law in Reply to Defenda©pposition to Plaintits Motion to Compel
Discovery(“Smith Reply), ECF No. 36

This opinion follows.

! Plaintiff's exhibits supporting his Motion to Compel were refitg ECF Nos. 35 & 38-7.
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Il DISCUSSION

A. Legal Principles Governing Discovery in ERISA Benefits Cases

In reaching a decision on theeritsof an ERISA claim dispute fsltrict courts typically
limit their review to the administrative record before the plan at the time it deniethime”
Halo v. Yale Health Plan, Dir. of Benefits & Records Yale UBit9 F.3d 42, 60 (2d Cir. 2016)
(citing DeFelice v. Am. Int Life Assurance Cpl112 F.3d 61, 66—67 (2d Cir.199@}cord
Muller v. FirstUnum Life Ins. Co.341 F.3d 119, 125 (2d Cir. 2003). ImBRISA case
applying the arbitrary and capricious standarceview the administrative determinatighe
standard that Unum contends is applicable in this cabe)presumption is that review is
limited to the record in front of the claims administrainless the district court finds good cause
to consider additional evidenceMuller, 341 F.3cat125;see Krauss v. Oxford Health Plans,
Inc., 517 F.3d 614, 631 (2d Cir. 2008) (“We have repeatedly said that a districc @maision
to admit evidenceutside the administrative record is discretiondoyt which discretion ought
not to be exercised in the absence of good cdug&gioting Juliano v. Health Maint. Org. of
New Jersey, Inc221 F.3d 279, 289 (2d Cir. 2000))jller v. United Welfare Faod, 72 F.3d
1066, 1071 (2d Cir. 1995)A demonstrated conflict of interest in the administrative reviewing
body is an example of ‘good cause’ warranting the introduction of additional evidence.”
DeFelice 112 F.3d at 67.

The Second Circuit hasot provided district courts with a detailed framework for
deciding disputes over tligscoverabilityof extrarecord evidence in ERISA casdgost
district courtsapply the “reasonable chance” standard first articulatéshderson v. Sothels/’
Inc. Seerance Plan

Plaintiff need not make the thorough showing of good cause that he must make
later before [the trial judge]. However, he must show a reasonable chance that th



requested discovery will satisfy the good cause requirement. Otherwise, he could
indulge in fishing expeditions by summarily stating that any requested discovery
might help to show good cause.

No. 04 Gv. 8180 SAS), 2005 WL 6567123, at *7 (S.D.N.Y. May 13, 2008¢¢ e.g, Capretta

v. Prudential Ins. Co. of AmiNo. 16 Civ. 1929DAB), 2017 WL 4012058, at *6 (S.D.N.Y. Aug.
28, 2017) (“In order to take discovery outside of the administrative record, a pletatienging
a claims decision must show that thereaiseasonable chance that the requested discovery will
satisfy the good cause requiremént(guotingShelton v. Prudential Ins. Co. of Aro. 16

Civ. 1559 (VEC), 2016 WL 3198312, at *2 (S.D.N.Y. June 8, 20¥i)ken v. Aetna Life Ins.
Co, No. 16 Qv. 4606 PGG), 2017 WL 455547, at *2 (S.D.N.Y. Jan. 19, 20I0yrham v.
Prudential Ins. Co. of Am890 F. Supp. 2d 390, 397 (S.D.N.Y. 201 2ymill v. Prudential Ins.
Co. of Am.No. 11 Civ. 1464%LT), 2012 WL 6757211, at *10 (E.D.N.Y. Sept. 28, 2012);
Quinones v. Fst Unum Life Ins. CoNo. 10 Civ. 8444SAS), 2011 WL 797456, at *2
(S.D.N.Y. Mar. 4, 2011)Baird v. Prudential Ins. Co. of ArNo. 09 Civ. 789¢PGG) 2010 WL
3743839, at *9 (S.D.N.Y. Sept. 24, 2010), aff'd, 458 Fed. Appx. 39 (2d Cir. 2Pdet)y v.
Prudential Ins. Co. of Ameri¢c®96 F. Supp. 2d 170, 182 (D. Conn. 20M¥sinoski v. Ct. Gen.
Life Ins. Co, No. 07 Civ. 2573, 2009 WL 3254928RM) (AKT), at *5 (E.D.N.Y. Sep. 30,
2009).

On the other hand, several courts hexpressed skepticism with this judicially invented
standard for obtaining discovery in ERISA cases. For examplgyan He v. Cigna Life Ins.
Co. of New Yorkthemagistrate judge concluded that thusé of this prasing, i.e., ‘reasonable
chance] as a special standard to govern ERISA caseswvgarranted.” 304 F.R.D. 186, 189
(S.D.N.Y. 2015) see also Joyner v. CohCas. Co, 837 F. Supp. 2d 233, 242 (S.D.N.Y. 2011)
(“[T] he Court concludes that it is unwamted to impose a standard such agasonable

chancéthat discovery will lead tGgood causeat the discovery stage of litigatiGh. However,
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eventheseskepticalcourts havevarnedthat some degree of caution is required when addressing
broad dscovery requesis ERISA casesAmong other thingsjiscovery must be limited if “the
burden or expense of the proposed discovery outweighs its likely benefit” and distrist court
mustgive appropriate weight tihe “significant ERISA policyinterests of minimizing costs of
claim disputes and ensuring prompt clairaselution procedur€swhen resolving discovery
disputes in ERISA casesiyan He 304 F.R.Dat 189 (quoting_ocher v. Unum Life Ins. Co. of
Am, 389 F.3d 288, 295 (2d Cir. 2004).

At bottom, there is no binding precedent or rule mandating fidelity to the “rddeona
chance” standard when determining requests for discovery outside of the scape of th
administrative record in ERISA cases. Nonetheless, in the instant mattggalt@bencourage
this Court tause the “reasonable chance” standard and this Court concludes that the s$andard
usefuland appropriatensofar as iappropriately balances, on the one hdhé,needs of ERISA
plaintiffs toobtain discovery in order to make a good cause showing for the introduction of
evidence outside of the administrative recarth, on the other hanthe significant policy
interests of minimizing the cost of claim disputes.

In order to satisfy the “reasonable chance” standarhiatiff may not rely upon a bare
allegation of the existence of a conflict of intereSee, e.gQuinones 2011 WL 797456, at *3
(“It is well-established that the mere appearance of a conflict alone is insufficient thveneet t
reasonable chance standid); Yasinoski2009 WL 3254929, at *11 (“[F]or the court to grant
permission to take. . discovery outside the administrative record, the moving party must show
more than a mere allegation of the existence of a conflict of interé&ufjno v. Aetnaife Ins.

Co, No. 07 Civ. 37{LDW) (AKT), 2009 WL 910747, at *3 (E.D.N.Y. May 31, 2009) (“[A]

party seeking to conduct discovery outside the administrative record negs albre than a

10



mere conflict of interest.”) Thus, discovery requests concerning a potential conflict of interest
should be denied wheaplaintiff failsto allege that “[d]efendants conflict actually affected its
benefit determination.’Baird, 2010 WL 3743839, at *7.

By contrast,imited discovery has been ordered where plaintifiee demonstrated that,
in addition to astrucural conflict of interestthere was some factuslipport for the position that
the conflict of interest influenced a claim denial determinatithin the administrative record.
See, e.gBurgio v. Prudential Life Ins. Co. of An253 F.R.D. 219, 232 (E.D.N.Y. 2008)
(granting discovery concerning whether thedical professionals that reviewed plaingf€laim
were conflicted because “the recateimonstrates that correspondence between Defendant and
the medical professionals may raise questions a®tmflience Defendant had on the outcome
of these physiciangleterminationy; Allison v. Unum Life Ins. CoNo. 04 Civ. 0025JSW)
(DW), 2005 WL 1457636, at *13 (E.D.N.Y. Feb. 11, 2005) (allowing discovery concerning
whether medical vendor was conflicted in rendering disability determinatiorewtesed upon
the administrative record, “it is not clear whether he operated under a tohititerest or if
such conflict affected his decisign

B. Plaintiff’s Threshold Showirg of a Sufficient Basis forLimited Discovery
Concerning Unum's Allegedly Biased Denial of His LTD Claim

In the instant matter, Plaintiff contends teath of his discovery requests was “carefully
limited and tailored to the particular issues of thistasd that “[e]ach is relevant to adduce
circumstantial evidence, if any, as to the bias of Usudacision makers.” (Smith Mem. at 13.)
As an initial matter, it is uncontested that Unigrboth the “claim administrator and party who
funds payment of meefits,” and accordingly “it operates under a structural conflict of intérest.
(Unum Opp. At 6.) Unum correctly observes that “[tlhe mere assertion oflectohinterest

alone is insufficient to meet the reasonable chance stand#&iddt 8.) Acordingly, the
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operative question is whether Plaintiff has asserted a sufficient factual legsisdlihe
uncontested fact that Unum is operating under a structural conflict of intenestjfiohis
requested discovery.

To this end, Plaintiff asserte® bases for discoveryirst, Plaintiff attempts to clear the
initial “reasonable chance” threshold by pointing to historical instancekichwnumwas
alleged(or found)to have engaged in biased decision making. (Smith Merh2)0Unum
responds tht the instances of biaselhim determinationseferenced by Plaintiff occurred more
than 15 years ago, and are thusretgvant tovhether its denial of Plaintif§ LTD claim was
the result of bias. (Unum Opp. 10-1Ihe Courtagreesvith Unum. Without a showing of a
nexus between Unum’s historical misconduct (circa 2004) and the determinasisneaini this
case (in 2018)-e.g, a factual basis to conclude thlae Unum Decision Makers/ere influenced
two decades ago to persist in engaging in biased claim derzibésgations regarding Unush
historical misconduct are insufficient to justify discovery beyond the administracord.

SecondPlantiff contends, in a mostly conclusory fashion, that the Umeuision
Makerswere influenced by a conflict of interest based oratlegedselfserving nature of
Unum’s interpretation of policy terms evidenced in the June Letter and Octdbesr Lieor
example, Plaintiff contends that “Unum never explained and cannot explain whigfiPtalast
day of work (October 31, 1017 [sic]) was not ldate of disability.” (Smith Reply at 4.)
Unum, by contrastargued that the determination of the date s&hbility was the obvious result
of a plain language interpretation of the Unum Policy. (Unum Opp. 5.)

The basis for Unum’s determination that January 25, ZORIaintiff’'s “date of
disability” is not described with great claritytime partiessubmisions. It appears that Unum

initially provided no specific explanation for how it concluded that January 25, 201hevas t
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date of disability in its June Lette(SeeJune Letter at FUHCL-LTD-000215 (concluding
without explanation that, “[b]ased on the provisions of the policy, your date of dighlaié
been determined to be January 25, 201THen, after that determination was appealed, Unum
explainecthat the date of disability was January 25, 2017 because that was the first date that
Plaintiff “stopped work for an extended period” and that “[tlhe Benefits Center determined Mr.
Smith would not have satisfied the 90 day Long Term Disability elimination period badas
initial absences [in 2016.]"SeeOctober Letter at FUICL-LTD-000340.)

Without reaching the merits of the partipslicy interpretatios, and only for the
purposes of assessing the need for additional discovery, the Court conclutiesr ¢higta
sufficient factual basis to justifynhited discovery into whether bias influenced Unum’s denial of
Plaintiff's claim. The June Letter and October Letter demonstrate that Unum initialtyttaile
explain how itdetermined Plaintifs date of disabilityntil Plaintiff laterappealed the indl
determination Unum’s approach gives rise to questions concerning whether Unum retro-
engineered a sefferving explanation for itgppeal decision in Octobatfter initially denying his
claim in Junewithout explanation. Based on this irregularity, the Court concludes that tlaere is
reasonable chance that limited discowenuld result in Unum’s production of extra-record
evidence that would be admissible under the “good chance” starfieed e.gFeltington v.
Hartford Life Ins. Ca.No. 14 Civ. 6616ADS) (AKT), 2016 WL 1056568, at *10 (E.D.N.Y.
Mar. 15, 2016)“[P]lausible allegations dprocedural irregularitiesn the administrative
review process, considered in conjunction with a structural conflict of interagtbe sufficient
to show that a plaintiff has a reasonable chance of success in meeting the good caars€)stand
S.M. v. Oxford Health Plans (NYjc., No. 12 Gv. 4679 ER) (JCB, 2014 WL 1303444, at *5

(S.D.N.Y. Apr. 1, 2014) (ordering discovery based on structural conflict of interest and
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contention that Oxford deliberately chose a na@pecialist Medical Director and walled him off
from pertinent information within Oxfotd possessidh

Even though the Court findeat some limited discovery is warranted, it still concludes,
for reasons explained in greater detail below, that Unum need not produce documents in
response taertainof Plaintiff's discovery requests because those requests seek broad categories
of documentshat areonly, at bestmarginally relevant to Unum’s allegdibs.

i. Requests Concerning the Training and Credentials dnum Decision
Makers

Smith RFP Nos. 1, 2, and 10 seek information relating to the training and creddntials o
theUnum Decision Makers(Smith RFP at 4%.) Plaintiff argues, among other things, that
discovery of thi training will illustrate whether thelnum Decision Makeraiere adequately
competent to assess the claim and whether there was anystilleithroughtheir training
(Smith Mem.13.)

District courts have been reluctant to grant discovery concerning the underignitg of
anadministrative determinationsofar ashose merits araotrelevant to issues dfias In other
words, ‘the reasonableness of the administfatdecision is not an issue that courts will permit
evidence beyond the administrative recorBaris-Absalom v. Aetna Life Ins. CiNo. 11 Civ.
0610 RRM) (MDG), 2012 WL 4086744, at *2 (E.D.N.Y. Sept. 17, 20(cHing Zervos v.
Verizon N.Y., In¢.252 F.3d 163, 174 (2d Cir.200McDonnell v. First Unum Life Ins. CaNo.

10 Civ. 0814QRPP) 2011 WL 5301588, at *3 (S.D.N.Y.201Trussel v. Cigna Life Ins. Co. of
N.Y, 552 F. Supp. 2d 387, 390 (S.D.N.Y.2008)). Other courts have ordered disemaeding
operating procedures and guidelines insofar as those documentemaystrateinderlying

bias in claim determinationSee, e.gWeinberg v. Unum Life Ins. Co. of AMo. 17 Civ 8976

(RA) (HBP), 2018 WL 5801056, at *3 (S.D.N.Y. Nov. 6, 2018)anting discovery concerning
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gualifications of medical reviewers because “his or her experispeeialties and board
certifications are all relevait Kruk v. Metro. Life Ins. CoNo. 07Civ. 01533 (CSH), 2009 WL
1481543, at *6 (D. Conn. May 26, 2009) (granting discovery of any “statement or policy or
guidance with respect to the plan [and] concerning the denied treatment djtemneft for the
claimants diagnosis”)Cannon v. Unum Life Ins. Co. of ArA19 F.R.D. 211, 214 (D. Me.

2004) (“Obviously if [the administrator] has internal memoranda or policies that instruct claim
handlers how to apply the [policy] limitation[s], such materials are relevain¢ tguestion of
whether [the administrator] acted arbitrarily and capriciously in connectiontsidienial of
[plaintiff’s] claim.”).

Certain of thdraining materialsought by Plaintiff in Smith RFP Nos. 1 and 2 rhaip
demonstrate (or refute the existencebdflsin Unum’s claim determinations insofar thgey
contain instructions to Unum employees on howterpret terms of the Unum Poliey issue in
this case For example, the Unum Policy states that monthly earflingsides income actually
received from bouses’and that bonuséwvill be averaged for the lesser of” “the prior calendar
years 12 month period of your employment with your Employer just prior to the date of
disability begins” or “the period of actual employment with your Employddiiufn Poliy at
FUL-POL-LTD-000018.) This provisiograntsUnum the ability to calculate the bonus in a
lesseramount in order to obtain a lower calculation of monthly incontech in turn would
mean that Unum would pay less in LTD benefits. Documents proviastigictionon this
provisionmay be relevant to issues of bias insofar as it may demonstrate whether Unum
employees aradvisedo calculatemonthly income based upon bonuses obtained during “the
period of actual employment” even where it might result in a finding that a LTibaé did not

incur a 20% reduction in salary (for the purposes of defining the date of dygabilit
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The Court concludes that the apprapeibalance to strikeere is to order Unum to
producesufficientdocumentgo establish théraining, protocols, manuals, or guidelifésat are
applicable to the denial of PlaintéfLTD claim to the extent they exist) response to Smith
RFP Nos. Jand 2. In other words, theining materials arenly discoverablé& theyreflect
how Unumdetermines a claimastdate of disability, gross income, iaterpretsany of the other
provisions in the Unum Policy cited by Unum in the June Letter or Ocladiter. These
materials are also only relevant, and discoverable, to the extent that thesasnaéze
provided to the UnurDecision Makers

On the other hand, SmiRRFPNo. 10—t.e., his request for the resumestioé Unum
Decision Makers-does not seek the production of documents that would support Plaintiff's
allegations obiasraised inthe Motion to Compel. As Unum argues, H§ is discovery into the
merits of the claim determination, ndiscovery seeking evidence of bias.” (Unum Opp. 14.)
The Court agreesAt best, the resumes will further develop the record as to whether the Unum
Decision Makerdiad extensive experience in their chosen profession. Whethaveéhey
novices or masters of handling LTD claims is not relevanta@gistence of bias. Smith RFP
No. 10seeks material outside the scope of permissible discovery in ERISA cases insofar as the
resumes are only relevawtthe reasonableness of Unum’s decisiSee, e.gParis-Absalom
2012 WL 4086744, at *2.

Accordingly, Plaintiff s Motion to Compel is DENIED to the extent it seeks the

production of documents in response to Smith RFP No. 10 and is GRANTED to the extent it

2 Plaintiff does not define “training materials” inetfsmith RFP. SeeSmith RFP.) For the purposes of
producingresponsive documents, Unum should read this to includieriada such aguidelines manuals€.g, the
one it already provided in response to Smith RFP No. 1), andrPowmt presentations used duringpgrson or
video training sessions or seminars provided to Unum employedise interest of avoiding diseery that is not
proportionate to the needs of this cageumdoes nonheed to producemail communications in which the sender
provides guidance to one of the Unum Decision Makers.
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seeks the production of documents in response to Smith RFP Nos. 1 and 2, but only within the
limited scope identified above.

il. Requests Concerning the Financial Compensation &fnum Decision Makers

Smith RFP Nos. 4, 5, and 7 seek documents concerning ecangemdves that may
have motivated thEInum Decision MakersPlaintiff argues that this discovery is necessary
because “[i]f Unurfs decision makers have high rates of denials and are being paid bonuses or
given other incentives, then it is significant evidence of bias.” (Smith Memn VEHile Unum
maintains thano additional discovery is required, it did not specifically refute whether
documents concerning financial compensation are discover&seUiium Opp. 13-16 (only
arguing against producing documents in response to Smith RFP Nos. 1, 2, 3, 6, 9, and 11).)
District courts have frequently concluded that similar discovery reguéstsdiscovery
requests geared towards assessing potential financial motivations ofuatsvidsponsible for
assessing the merits of LTD clainsre relevant as to potentlahs andhus discoverable. For
example, ilN’'Diaye v. Metro. Life Ins. Cpthe district court concluded thatlaintiff is entitled
to additional discovery frorfclaim administrator]tself concerning its compensation
arrangements with the [medical reviewersNo. 17 Civ. 4260GBD) (BCM), 2018 WL
2316335, at *11 (S.D.N.Y. May 8, 2018)ikewise, the district court iflogan-Cross v.
Metropolitan Life Ins. Cg concluded that[t] he bases for and amounts of compensation paid to
employees . .involved in plaintiff s benefit termination itself could prove relevant to plairtiff
claim.” 568 F. Supp. 2d 410, 414 (S.D.N.Y. 20089e alsdamedy v. First bum Life Ins. Co.
of Am, No. 05Civ. 1431(CBA) (KAM), 2006 WL 624889, at *3 (E.D.N.Y. Mar. 10, 2006)
(permitting plaintiff to take discovery on “possible economic incentiviesed by defendant

that could potentially influence the claims handling progess
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In the instant madtr, Smith RFP Nos. 4, 5, andare focused on a properly discoverable
subject matter-i.e., potential financial incentives that motivatisg Unum Decision Makers
but are nonetheless overbroad. For example, in Smith RFP No. 7, Plaintiff seeksidFinanc
penalties imposed by Unum on LTD claim decision makers for inaccurate decisiorgmakiy
documents concerning such matter, if any, in effect from January 1, 2015 to date.” (Skith RF
at 4.) In short, Plaintiff is seeking information regarding the compensation @rausnUnum
employeedesides the Unum Decision Makénsat were responsible for denying PlaingfL. TD
claim. Rather than burden Unum with reviewing the performance evaluationshaffetsc
employees responsible for evaluating LTD claims, the Gositad orders Unum to produce
sufficient documents to establigi) whether and how Unum providesancial incentives and
disincentives to its employees responsible for making LTD claim determigatiod (2)
whether, and in what amoutitnum Decision Makereeceived financial incentives
disincentives, or performance based bonuses.

Accordingly, Raintiff’s Motion to Compel is GRANTED to the extent it seeks the
production of documents in response to Smith RFP Nos. 4, 5, and 7 within the scope of
discovery permitted in this opinion.

iii. Requests Concerning the Performance Evaluations of, Lawsuits Aget, and
Statistical Denial Rates ofUnum Decision Makers

In Smith RFP Ne. 6, 8, and 9, Plaintiff seeks documestacerning the performance of
the Unum Decision Makersutside of the context of Plaintisfown LTD claim. For example,
Plaintiff seeks “[p]erformance evaluations of [the Unum Decision MaKe(§mithRFP at 4).
He argues that “[i]f the evaluations disclosed any history of inaccurate or biasgdreci
making, that is relevant.” (Smith Mem. at 15.) Similarly, in Smith RFP No. 8 tifflareks

“[o]ther lawsuits involving LTD claims in which it was alleged that Hyde, Labontehillips
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rendered inaccurate, improper and/or biased decisions. Provide a list or docinmeirtg the
case name, court and docket number of all such cagesiith RFP at 5.) Plaintiff argues that
this information is discoverable because “[i]f evidence exists that ndegision makers in
this case were previously adjudged or accused of bias or inaccurate decisiog, mineki that
would be relevant and disverable.” (Smith Mem. at 15l)ikewise in Smith RFP N9,
Plaintiff seeks “[t]he approval/termination rates on LTD claims hanaliediministered by Hyde
and Labonte and administrative appeals handled by Phillips. Documents that sholwda i
theforegoing information.” (Smith RFP at 5.) Plaintiff argues that this information is
discoverable because “actions by Unamiécision makers in other casesameevidence of
bias” and the district court iHogan-Cross 568 F. Supp. 2d 410, ordered discovery of approval
and termination rate discovery. (Smith Mem. at 15.)

None of the aforementioned requestgkdiscoverydirectly related to the denial of
Plaintiff s LTD claim. Instead, dcuments produced in response to these requestd result in
the discovery that is barely relevant to any alleged bias, as Unum ar§eeslngm Opp. 16.)
For example, with respect theapproval or denialates of theJnum Decision Makersa bare
denial rate does “not prove bias or conflict of insgfebecauselaintiff would also “have to
show that each of those decisions was unreasonable based on the evidence in each file.”
Reichard v. United of Omaha Life Ins. C805 Fed. App’x 111. 116 (3d Cir. 2028ke also
Hughes v. Hartford Life & Accident Ins. C&lo. 19 Civ. 01611JAM), 2020 WL 2615531, at
*9 (D. Conn. May 22, 202Q)'[B] are numbers or percentages of claim denials are meaningless
without additional context.})Rickaby v. Hartford Life & Acc. Ins. GdNo. 15 Civ. 00813
(WYD) (NYW), 2016 WL 1597589, at *3 (D. Colo. Apr. 21, 2016) (claim denial rate, on its

own, is not “probative of any bias or lack thereof;” “a simple tally of the numbeaatgand
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denials would lack meaning, particularly where there is no information regartiethev the
denials were wrongly decidedJYhalen v. Standard Ins. CdNo. 08 Civ. 0878OC), 2010

WL 346715, at *2 (C.D. Cal. Jan. 14, 2010) (“A simple mathematical proportion of decisions in
which each doctor denies benefits is of no relevance unless it can also be showoséhat t
denials were wrongly decided(diting Dilley v. Metropolitan Life Ins. Cp256 F.R.D. 643, 645
(N.D.Cal.2009).

This same logic forecloses discovery of performance evalgatiprand lawsuits brought
against, the UnurDecision Makers Even assuminthat theyreceived negative performance
evaluations andr were the subject of past lawsuits, Plaintiff would still need to prove that the
performance evaluation, or lawsuit, was meritorious. Even then, responsive documedts woul
not be relevann this casansofar as theerformance flaws evidenced in thegative evaluation
or lawsuitare unconnected to Unum’s denial of PlaintitfBD claim.

Accordingly,Plaintiff's Motion to Compel is DENIEDRo the extent it seeks the
production of documents in responsétaith RFP Nos6, 8, and 9.

iv. Request for All Communications Concerning Plaintiff

In Smith RFP No. 11, Plaintiff seeka}ll communications between Unum and MHR
Fund Management, LLC or Prestige Employee Administrators, Inc. or any of their eggptoye
agents concerning the plaintiff. All documents, if any, of such kind that may exist whiobtar
in the claims and appeal files that You have already disclosed hef®mith RFP at 5.)In
suwpport of this discovery, Plaintipeculates that Unum may have requested Prestige to tell
Plaintiff not to file his claim until he was terminated. (Smith Mem. 16.)esponse, Unum
represents thdfalny requested communications between Unum, Prestige, and MHR relating to
plaintiff’s claim are contained within the record, and this constitutes a full andetermgdponse

to plaintiff's request.” (Unum Opp. 16.)
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District courts have previously rejectsdnilarly broad requests for communications
conceerningor referencing laintiff where they were sought order to evaluate the
completeness of the administrative recosee e.g, Hughes 2020 WL 2615531, at *{finding
that request seekirfgll documents or ESI not included in the claim file.and which refer to
the Plaintiff” was“exactly the sort of discovery request that courts have rejected when
unaccompanied by any factual basis for suspecting that the record is incOmgliete v.
Hartford Life Ins. Ca.No. 14 Civ. 8484GHW), 2016 WL 7238956, at *5 (S.D.N.Y. Dec. 13,
2016)(rejecting discovery requests to obtain “communications related to [plaintifiuse
plaintiff “does not allege that these.communications were comsred by Hartford in
terminating her benefits, nor does she point to any evidence in the record sugbastimgyt
were). Plaintiff has not made any factual showing thatatiministrativerecord is incomplete,
and thus there is no basisraguire tle production of these documents.

Accordingly, Plaintiff's Motion to Compel is DENIERD the extent he seeks the
production of documents in response to Smith RFP No. 11.

V. Categorical Requests Related to Unuis Policies, Standards, and Measures
to Reduce Bias.

In Smith RFP Nos. 3 and 12, Plaintiff seeks broad categorical discovery regarding
policies and actions of Unum that are not directly related to the LTD claim dersalia in this
case. For exampl§mith RFP No. 3 seeKall documents concerning” 32 categories of
“standards, policies, procedures, criteria, training materials, praadseexamples,
interpretations, guidelines and available reference materials.” (Smith RFR)afTBese
categoris include, among other thing&awsuits for LTD benefits.” Il. at 4.) Likewise, in
Smith RFP No. 12, Plaintiff seeks “[dJocuments pertaining to any steps that Unum weay ha

taken to reduce potential bias and/or to promote accuracy on the part ofdisrdewkers on
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LTD claims.” (Smith RFP at 5.) Plaintiéxplains that discovery of Smith RFP No. 3 is
necessary because it might lead to evidence relating to bias if “drdenision makers in this
case did not use or claim that they were not awatéinaim’s standards and criteria(Smith
Mem. 14.) By contrast, Plaintiff offerso basis in his moving papers for why RFP Noisl2
necessary. Seed. at 1316 (arguing why eacspecific requess relevant except for Smith RFP
No. 12).)

Both requests are either overbroad, to the extent they seek the discovery dditioform
that is not relevant to whether there was bias in Usitnandling of Plaintiffs LTD claim, or
duplicative of discovery Unum is ordered to produce in response to Smith RFP Nos. 1 and 2.
RFP No. 1Zeeks material concerning measures taken by Unum to promote accuracy in LTD
claims without regard to whether that measure played any role in the determination to de
Plaintiff’ s benefits claim-e.g, the request may be read to seek documents concerning measures
taken by Unum to prevent conflicts in retaining medical consultants to assdsfitylisaims.
Likewise, Smith RFP No. 3 may be read to seek all reference materials relatimgeimusi
topics even if those reference materials were not provided to, or consulted Ugputhe
Decision Makers To the extent either requestnarrowy interpretedo seek material directly
relevant to this casee.g, policies, procedures, or standapisvided to the Unurecision
Makers—they areduplicative of Smith RFP Nos. 1 and 2.

Accordingly, Plaintiff's Motion to Compel is DENIED to the extent is seeks to compel
the production of documents in response to Smith RFP Nos. 3 and 12.

Vi. Plaintiff 's Deposition Notices

Basedupon Unum’s undisputestructural conflict of interest and Plaint#fadequate
showing, for the purposes of discovettyat this conflict of intereshay have influenced Unuisy’

denial of Plaintiffs LTD claim a deposition is warranted in this ca3ea this end, as idoyner
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discovery is limited to “a deposition of a representative of [Unum] pursuf@inFed. R. Civ. P.
30(b)(6), without prejudice to plaintiff later seeking to depose other witnesses.” 837 F. Supp. 2d
at 243 see alsdurham 890 F. Supp. 2dt 39698 (allowing only a Rule 30(b)(6) deposition

and plaintiffs “reasonable document request8\irgio, 253 F.R.Dat 235(permittingplaintiff

to “serve a Rule 30(b)(6) notice to depose an appropriate individual regarding thigeslenti

the individuals who made the decision to deny Plaintiff LTD benefits as wibleasiteria used

by Defendant in making that decision and in determining Plamtifped). In advance of this

Rule 30(b)(6) deposition, Plaintiff and Unum are instructed to be mindful of the scope of
discovery permitted in this opinipand to attempt to resolve any disputes that might arise
regarding the appropriate scope of deposition topics.

Accordingly, Plaintiffs Motion to Compel is DENIED, without prejudice, to the extent it
seeks the depositions of the Unum Decision MakmrsPlaintiff is permitted to depose
representativef Unumpursuant to Rule 30(b)(&)ithin sixty (60) days from the entry of this
opinion.

CONCLUSION

For the foregoing reasorRlaintiff's Motion to Compels GRANTED o the extent it seeks
the production of documents in response to Smith RFP Nos. 1, 2, 4, 5, and 7 (within the scope of
discovery permitted in this opinion), and Unum is ordered to produce a represdiotativiRule
30(b)(6) deposition, to be completed no later than 60 days after this opinion isl eRleretiff's
Motion to Compels DENIED to the extent it seeks: (tigpositions of the Unum Decision Makers
without prejudice, and (2) the production of documents in response to Smith RFP Nos. 3, 6, 8, 9,

10, 11, and 12, with prejudiceThe parties are advisdbat theCourt intends to refepretrial
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discovery to Magistrate Judge Judith C. McCartAiter this matter has been referreke parties
are directed to contact the Honorable Judith C. McCarthy to schegdtéérial conference.
The Court respectfully directs the ClaskCourtto terminate the motioat ECF No.30.

Dated: October 212020 SO ORDERED:
White Plains, New York

NELSON S. ROMAN
United States District Judge
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