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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JAMES M. WEST,

Raintiff,
Case#t 05-CV-447-FPG

DECISION AND ORDER
DOCCS,

Defendant.

INTRODUCTION

Plaintiff James West filed thizction in June of 2005, allegj numerous violations of his
constitutional rights pursuatt 42 U.S.C. § 1983. ECF No. I'he Court presumes the parties’
familiarity with the extensive factual background and procedural history of this matter.

On July 31, 2017, the Courtagrted partial summary judgmiein favor of Defendant
DOCCS and dismissed all but one claim assend¢de Amended Complaint. ECF Nos. 29, 115.

On January 24, 2018, at DOCCS'’s request, judgmeas entered against it for nominal
damages on the remaining clalBCF No. 159. West, as the paging party under the Americans
with Disabilities Act (“ADA”) and Section 504 of the Rehatakion Act (“Section 504”), now
moves for attorneys’ fees and costs. EGF N63. He seeks $185,001.75 in attorneys’ fees and
$3,185.47 in costs.

DOCCS opposes the motion and argues that i&/ast entitled to attorneys’ fees and costs
or, alternatively, that he shaubnly be awarded reasonable fees and that the requested award
should be reduced by 90%. ECF No. 168 at 3-D&CCS also argues for reduced fees based on
counsel’s duplicative and vague invoices and Wesj&xction ofa Rule 68 offer of judgmenid.

at 12-16.

1 DOCCS does not object to the hourly wage West's counsel sgesiid. at 2, n.1.
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DISCUSSION

Attorney’s Fees under the ADA and Rehabilitation Act

“Under the ADA and the Rehabilitation Act, asttict court may, ints discretion, award
reasonable attorney’s fees and costs to a ‘prevailing pafgharff v. Cnty. of Nassalo.
CVv104208, 2016 WL 3166848, at *2 (E.D.N.Y. May 20, 20X¥&port and recommendation
adopted sub nonscharff v. Cnty. of N@au & Shila Shah-Gavnoudjasdo. 10-CV-4208, 2016
WL 3172798 (E.D.N.Y. June 6, 201@jting 42 U.S.C. § 12205 and 28S.C. § 794-a(b)). As is
the case here, “[p]laintiffs who win nominal dagea are, indeed, prevailing parties for purposes
of fee awards.Pino v. Locascip101 F.3d 235, 238 (2dir. 1996) (citingFarrar v. Hobby 506
U.S. 103, 112 (1992)). The parties do not disputeWest is a prevailing party in this matter.

Il. Rule 68 Offer of Judgment

DOCCS contends that Federal Rule of CRfibcedure 68 caps attorneys’ fees for West's
Section 504 claim thus eliminating his recovery by 50 fees incurred between December 29,
2017, and March 9, 20£8ECF No. 168 at 15-16.

On December 29, 2017, DOCCS served Wttt a/Rule 68 offer of judgment for $500.00,
inclusive of costs. West did not accept the offer and allowed it to fapeultimately received a
judgment in his favor for $1.00. Thus, DOCCS arguas West's accrual of attorneys’ fees with
respect to the Seot 504 claim cut off as of December 29, 203&eFed. R. Civ. P. 68 (“If the
judgment that the offeree finally obtains ist moore favorable than the unaccepted offer, the

offeree must pay the costs incurred after the offer was made.”).

2 |t acknowledges that Rule 68 does not preclude recovery for the ADA claim.
3 West does not seek costs or expenses incutedZ®CCS’s December 29, 2017 offer of judgment.

4 A significant lien on West's inmate commissary accoantlered any potential monetary settlement futile.
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In Marek v. Chesneyd73 U.S. 1, 7-8, (1985), the Supei@ourt held tat “where the
underlying statute defines ‘costs’ittclude attorney’s fees, we ardistied that such fees are to
be included as costs for purposes of Rule BB.The Rehabilitation Act, in turn, provides that“[ijn
any action . . . to enforce or chargeriolation of a provision of th subchapter, the court, in its
discretion, may allow thprevailing party . . a reasonable attorney’sdeas part of the costs29
U.S.C. § 794a(b) (emphasis added). Thus, the Couadludes that the statute includes attorneys’
fees within its defiition of “costs.”

West’'s unaccepted Rule 68 offer was greatan tthe ultimate judgment in this case, and
therefore West's fees stoppadcruing as of December 29, 2013ee Stanczyk v. City of New
York 752 F.3d 273, 280 (2d Cir. 2014) (“[A] prevadirplaintiff may not recover from the
defendant attorney’s fees and costs accrued afteDffer of Judgment is served if the Offer
exceeds the sum of the plaintiff's ultimate reagvelus the amount ofeks and costs accrued by
the plaintiff as of the time of the Offer.”Further, West does not oort his contention that
counsel’s fees should not be capped becaukgri@ expended after DOCCS’ Rule 68 offer can
be reasonably attributed to Mr. West’'s ADA atdi ECF No. 173 at 10. As discussed in detalil
below, however, West’s failure on the majority of his claims and his limited success on the sole
claim upon which judgment was entered supporvanall reduction in thedestar. Under these
circumstances, the Court finduihnecessary to sepadgteeduce thede award to account for the
unaccepted Rule 68 offer.

Ill.  Reasonable Fees

The Supreme Court stated Farrar v. Hobbythat “[ijn some circumstances, even a
plaintiff who formally ‘prevails’.. . should receive no attorney&sek at all. A plaintiff who seeks
compensatory damages but receives no more than nominal damages is often such a prevailing

party.” 506 U.S. at 115. “Althoughehtechnical’ nature ch nominal damages award or any other



judgment does not affect the prevailing pamyguiry, it does bear on the propriety of fees
awarded.”ld. at 114. Thd~arrar court observed that “the mositaral factor’ in determining the
reasonableness of a fee awasdthie degree of success obtaindd.”at 114 (quotindgHensley v.
Eckerhart 461 U.S. 424, 436 (1983))htis, “while there is nper serule that a pladtiff recovering
nominal damages can never get a fee awaadar indicates that the awaaf fees in such a case
will be rare.”Pino v. Locascipl01 F.3d 235, 238 (2d Cir. 1996).
The Court does not agree with DOCCS, howevett, West is not entitled to any fees at
all. In Diamond v. O’ConnagrNo. 05-CV-279, 2010 WL 9459022 (D. Vt. June 10, 20a€)d,
417 F. App’x 104 (2d Cir. 2011), the district cbawarded fees to a § 1983 plaintiff who won
nominal damages after a jury tri&th distinguishing that matter fromarrar, the district court
observed:
[Plaintiff] stated at trial that he sought only nhominal damages for
[Defendant]’s violation of his &urth Amendment rights, the claim
upon which he prevailed. He did not itemize any damages in
discovery. He testified that $iprimary goal in bringing and
pursuing his lawsuit was to call attention to [Defendant]’s illegal
practices and to prevent further misconduct. [Plaintiff]'s lawsuit
vindicated an important Constitutional right for one’s property to be
secure from prolonged detemi without probable cause. The
judgment also alerts the City t&efendant] and other officers may
require additional training and supision to prevent violations of
Constitutional rights.

2010 WL 9459022, at *2 (finding feedwection of 50% appropriate).

The Court finds thaDiamond is instructive to this casejn which West accepted a

judgment against DOCCS entitling him to nomidamages. In doing so, he represented to the

Court that he only sought vindication and thes$atition of “being right.” ECF No. 168 at 5.

® The plaintiff in Diamondindicated that the goal of his lawsuit was to illuminate the defendant’s illegal
practices and prevent further misconduidt.His suit “vindicated an important Constitutional right” and
alerted the City that additional training and sufson were necessary @void future Constitutional
violations.ld. at 2. Here, West demanded nominal damages after he learned that he was legally barred from
receiving compensatory damages pursuant to therPLigigation Reform Act for failing to prove the
necessary element of physical injury and puaitiamages under the ADA. Further, unlikeébimmond
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Having found that West is entitled to fees tbourt turns to DOCCSargument that the
requested award should be reduced by at le&t®@ccount for his numeus failed claims. ECF
No. 168 at 7.

In Grant v. Martinez973 F.2d 96, 101 (2d Cir. 1992grt. denied506 U.S. 1053 (1993),
the Second Circuit explained,

The determination of the amounttbe award does not end with the
lodestar calculation. Although therg a “strong presumption’ that

the lodestar figure represents the ‘reasonable’ tgigy’of Burlington

v. Dague 505 U.S. 557, 562 (1992), other considerations may lead
to an upward or downward departure from the lodeSte. Hensley

[v. Eckerhart461 U.S. 424, 434, (1983)]. The party advocating such
a departure, however, bears the burden of establishing that an
adjustment is necessary to ttaculation of a reasonable féited
States Football League v. National Football Leagg®&7 F.2d 408,

413 (2d Cir.1989)¢ert. denied493 U.S. 1071 (1990).

In Hensley 461 U.S. at 434-37, the Sepne Court set forth an
analytic framework for determing whether a plaintiff's partial
success requires a reduction in tbhdestar. At step one of this
analysis, the district court examam whether the plaintiff failed to
succeed on any claims wholly unreldtto the claims on which the
plaintiff succeeded. The hours spent on such unsuccessful claims
should be excluded from the calculatideh. at 434-35; 2 Martin A.
Schwartz & John E. Kirklin, Séion 1983 Litigation 276-77 (2d ed.
1991). At step two, the districbart determines whether there are
any unsuccessful claims interrelatetth the successful claims. If
such unsuccessful claims exise tourt must determine whether the
plaintiff's level of success warrants a reduction in the fee award.
Hensley 461 U.S. at 436; 2 Schwartz & Kirklin, supra, at 278. If a
plaintiff has obtained eellent results, howevgthe attorneys should

be fully compensatediensley 461 U.S. at 435.

Grant, 973 F.2d at 101. “The most tical factor to consider ithe degree of success that was

obtained by the plaintiff.Myree v. Local 41, Int'| Bhd. of Elec. Worke887 F. Supp. 1059, 1067

this matter arguably has not caused systermaagés or served a significant public purpose. Diagnond
plaintiff sought and was awarded nomidalmages following a jury verdict.

This case reached an unusual conclusion biglwBOCCS—without admittig wrongdoing—moved to
dismiss the action as moot after satisfying West's demand for nominal damages. In its motion to dismiss,
DOCCS requested that judgment be entered against it for $1.00. ECF Nos. 153-161.
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(W.D.N.Y. 1994) aff'd sub nom. Myree v. IBEW, Local,29 F.3d 620 (2d Cir. 1994) (applying
two-part test to reduce fee request by t6%ccount for plaintiff's limited success).

DOCCS contends that the claims upon whicts¥déd not succeed involved different facts
and legal theories as compared to thgsen which he prevailed. ECF No. 168 at 9.

“Where the plaintiff has failed to prevail on aich that is distinct in all respects from his
successful claims, the hours spent on the unsuccessful claim should be excluded in considering the
amount of a reasonable feddensley 461 U.S. at 440. “Deciding whether the successful and
unsuccessful claim are unrelated, hoere is not an exact sciencé&tarkey v. Somers Cent. Sch.
Dist., No. 02 CIV. 2455, 2008 WL 5378123, at *2 (S.D.N.Y. Dec. 23, 2088, S.A. ex rel.
M.A.K. v. New York City Dep’'t of EdydNo. 12-CV-435, 2015 WL 5579690, at *9 (E.D.N.Y.
Sept. 22, 2015) (finding that thegmailing claim and the unsuccesstldims were not inextricably
intertwined).

Six of the seven legal theories presenteVest’'s complaints involved claims factually
unrelated to his successful ADA/Section 504irol for DOCCS’s failure to provide him a
wheelchair accessible desk. Those remainingndaalleged various due process violations,
deliberate indifference for insufficient medical treant, equal protection violations, two separate
theories of conspiracy, andcial discrimination. ECF No. 29.d€h of those claims involved
separate incidents, occurredd#ferent times, and were lodgedainst different defendants. As
DOCCS points out, “[e]lach of these claims arosg of a different ledatheory, is factually
different from the remaining clainand could have been raisedarcompletely separate lawsuit
without ever mentioning the alleged failure toyide a wheelchair accessible desk.” ECF No. 168
at 10. Those remaining claims, set forth under seteer legal theories, were dismissed in their
entirety upon DOCCS’s matn for summary judgmentVest v. GoordNo. 05-CV-447-FPG,

2017 WL 3251253 (W.D.N.Y. July 31, 2017). The ospent on West's unsuccessful claims



should be excludedoe v. Darien Bd. of EducNo. 11CV1581, 2015 WL 8770003, at *10 (D.
Conn. Dec. 14, 2015) (reducing attorney’s feeat@wount for work on unsuccessful claims);
Weingarten v. Optima Commc’ns Sys., |Bd4 F. Supp. 2d 193, 198 (S.D.N.Y. 2008) (reducing
fees counsel incurred for work on claims not smieably intertwined” with the successful claim);
Milde v. Hous. Auth. of Town of Greenwithp. 00CV2423 AVC, 2006 WL 6908276, at *13 (D.
Conn. Dec. 20, 2006) (reducing fee by 30% foruaasssful, “factually ad legally distinct”
claims);see generally Hensle®61 U.S. at 434-35 (“In some cases a plaintiff may present in one
lawsuit distinctly different claims for relief thate based on diffent facts and legal theories. In
such a suit . . . counsel’'s work on one claim willumeelated to his work on another claim . . . .
The congressional intent to limit awards to préngiparties requires théthese unrelated claims
be treated as if they had beeisea in separate lawsuits, aneét&fore no fee may be awarded for
services on the unsuccessful claim.”).

Given the length of the litigation in this cages unnecessary and impracticable to attempt
to separate out the hours dedéchto West's unsuccessful ¢tas. Accordingly, the Court will
apply an overall reduction to reflect that Wests unsuccessful on six of his seven unrelated
claims. See T.K. ex rel. L.K. v. New York City Dep’t of Edido. 11 Civ. 3964, 2012 WL
1107660, at *7 (S.D.N.Y. Mar. 30, 201@]C]Jourts have applie@dn across-the-board reduction
to fee requests in order to reflect tmeited degree of a party’s success.”)).

It is beyond dispute that Weathieved limited success in tligse, as he prevailed on only
one claim. The Court considers the partidura of West's success in determining DOCCS’s
request to reduce the lodestageFensley461 U.S. at 437 (“When an adjustment is requested on
the basis of either the exception or limited naturihefrelief obtained by the plaintiff, the district
court should make clear that it has considdfredrelationship betweethe amount of the fee

awarded and the results obtained.”).



“A District Court may adjust t lodestar when it does noteaiiately take into account a
factor that may properly be cadsred in determining a reasonable fee, such as cases where the
plaintiff only had a small degree of succes3.G. v. Ithaca City Sch. Dist531 F. App’x 86, 88
(2d Cir. 2013) (internal citations and quotations omittedg also Barfield v. N.Y.C. Health &
Hosp. Corp, 537 F.3d 132, 151-52 (2d Cir. 2008) (“Both the quantity and quality of relief
obtained, as compared to what the plaintiff sougtdachieve as evidenced in her complaint, are
key factors in determining the degree of success achieved.”) (internaliquatatitted). If “a
plaintiff has achieved only partial or limitsdccess, the product leburs reasonably expended on
the litigation as a whole times a reasondimearly rate may be an excessive amouHghsley
461 U.S. at 436. Thus, “[t]here is no precise aréormula for making these determinationbe
district court may attempt to identify specifiours that should be eliminated, or it may simply
reduce the award to account for the limited sucddss court necessarihas discretion in making
this equitable judgmentld. at 436-37.

In Husain v. Springer579 F. App’x 3, 5 (2d Cir. 2014), the Second Circuit found that
while the district court did not abuse its digzne in awarding fees, themount of the award was
excessive where:

[T]he fact that all of Appellants’ claims failed against twenty-five of

twenty-six defendants, that severtloéir eight claims failed against

the sole remaining defendant, andttthey failed to obtain nearly

all of their requested relief compels us to conclude that the district

court’s imposed reductions for lack success and excessive billing

were inadequate to reduce the fee awarded in this case to a

reasonable figure, which may well bgnificantly lower than that

originally awarded byhe district court.
579 F. App’x at 6-7. Likewisall of West's claims were gimissed except one ADA/Section 504
claim against one defendant, and a review @irlkioices DOCCS’s counsel submitted reveals that

the vast majority of the billed time focuken West's other claims. ECF Nos 164, 172, Exs. A &

B.



Without reiterating the long history of this eashe fact remains that, toward the end of
the litigation, West sought anméceived nominal damages.sHacceptance of nominal damages
and a judgment against DOCCS vmemised upon his ability tgppeal the unsuccessful claims
previously dismissed on summary judgment. Thus, although the judgment in West's favor
undoubtedly “alter[ed] the legal relationship between the partiesrar, 506 U.S. at 114, the
Court cannot conclude that a high degree o€ssg was achieved where West elected to pursue
an appeal on the bulk bfs original lawsuit.See id(the degree of the plaintiff's overall success
goes to the reasonabtss of a fee award).

As to the appropriate proportion, the Court eigs its discretion and concludes that an
across-the-board 85% reduction of the awargasonable to account for West'’s limited success
on the factually and legally stinct ADA/Section 504 clainSee, e.g.Struthers v. City of N.Y.

No. 12-CV-242, 2013 WL 5407221, at *10 (E.D.N.8Bept. 25, 2013) (findg “defendants’
request to reduce the lodestar figure by 80%edoreasonable in light of [plaintiff]'s limited
success”).

IV.  Additional FeeAward Adjustments

DOCCS also argues that the invoices West’s counsel submitted are duplicative and vague.
ECF No. 168 at 12-15. Given thafest’s counsel voluntarily redad their travel time by 50%,
and the Court finds that this argument wasartt additional reduction beyond the aforementioned
calculation, it is unnecessary to further redueefée for vague and/or duplicative billing.

V. Costs

Finally, DOCCS challenges West's request for costs because it disaeasunsel’s costs

are reimbursable from the District Court Fundegpenses Incurred by Court Appointed Counsel.

ECF No. 168-1 at 1 16.



DOCCS is incorrect. According to thi€ourt’s guidelines, ‘@]ny costs which are
recoverable under the provisionsTafles 18 or 28 of the United S&st Code or which have been
recovered under any other plan for reimbursenm@ntvhich have been waived shall not be
reimbursed from the District Court Fund.” GuidelinGoverning Reimbursement from the District
Court Fund of Expenses Incurred by Court Appointed Counsel (amended Jan. 21a24lE)le
at http://www.nywd.uscourts.gov/sites/nywitds/dcf _guidelines_amended_012016.pdf. As the
costs West submitted are all recoverable pursuant to statute and were clearly necessarily incurred
in the case, the Court grants West's request for costs.

For the reasons stated, an 85% reductiorthef attorneys’ feegalculated above is
warranted. The Court reduced the lodestar figoi®27,750.27 to reflect West's unaccepted Rule
68 offer of judgment and limited degree of success and to account for the remaining six severable,
unsuccessful claims in this litigation.

CONCLUSION

West's motion for attorneys’ fees (ECF Nb63) is GRANTED IN PART. Counsel is
awarded $27,750.27 in attorneys’ fees and $3,185.47 in costs.

IT IS SO ORDERED.

Dated: June 11, 2018
RochesterNew York

()

FRANK P.éﬁ”ACl,JR.
iefJudge

Uhited States District Court
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