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1 TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN: 

2 PLEASE TAKE NOTICE THAT on July 15,2008 at 9:00 a.m., or as soon thereafter as 

3 this matter may be heard, in Department 19 ofthe above-captioned Court, located at 161 N. First 

4 Street, San Jose, California, the undersigned Plaintiffs and Cross-Defendants will and hereby do 

5 move this Court, pursuant to Cal. Code ofCiv. Proc. § 473, for an Order granting leave to file the 

6 proposed Third Amended Complaint. 

7 This Motion will be based upon this Notice, the Memorandum of Points and Authorities, 

8 the Declaration of Boris Feldman, the Declaration of Bryan J. Ketroser, the files and records in 

9 this action, and such argument and evidence as may be presented at the hearing. 
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1 Plaintiffs and Cross-Defendants Facebook, Inc. (the "Company"), thefacebook, LLC (the 

2 "LLC") and Mark E. Zuckerberg ("Zuckerberg") respectfully submit this Memorandum of Points 

3 and Authorities in support of their Motion for Leave to Amend Complaint (the "Motion"). The 

4 proposed Third Amended Complaint asserts three new claims: (1) Breach of settlement 

5 agreement; (2) Breach of release; and (3) Breach of agreement not to sue. It also omits four 

6 claims present in the current complaint: (1) Misappropriation of trade secrets; (2) Tortious 

7 interference with prospective economic advantage; (3) Conversion; and (4) Breach of fiduciary 

8 duty. A copy of the proposed Third Amended Complaint is attached hereto as Exhibit 1.1 In 

9 addition, and for the Court's convenience, a redline showing the differences between the Second 

10 Amended Complaint and proposed Third Amended Complaint is attached hereto as Exhibit 2. 

11 INTRODUCTION 

12 This lawsuit concerns the validity of several agreements signed by the parties on or about 

13 October 31, 2004 (the "October 2004 Agreements"). Prior to entering into the agreements, 

14 Zuckerberg and Defendant Eduardo Saverin ("Saverin") worked together on a business venture 

15 known as Facebook. However, during the summer of 2004, Saverin attempted to take control of 

16 the business by, among other things, improperly seizing funds and holding the business hostage. 

17 Saverin also failed to perform agreed-upon tasks assigned to him. Accordingly, the October 

18 2004 Agreements were essentially a bill of divorce between Saverin, on the one hand, and 

19 Zuckerberg and the business, on the other hand. As part of that split, Saverin received fully 

20 vested stock in the Company, in return for which he agreed that the October 2004 Agreements 

21 represented "settlement in full of all outstanding obligations owed" to him by Plaintiffs. In the 

22 agreements, Saverin also "fully and forever release[ d]" and "agree[ d] not to sue" Plaintiffs 

23 concerning "any claim ... relating to any matters of any kind ... that [Saverin] may possess 

24 arising from any omissions, acts, facts or circumstances that have occurred up until and including 

25 the date of this Agreement." 

26 

27 

28 

1 All references to "Ex. 
Ketroser, filed herewith. 

" are to the exhibits attached to the declaration of Bryan J. 



1 Plaintiffs filed this action in response to an April 20, 2005 letter in which Saverin 

2 asserted, clearly and unequivocally, that the October 2004 Agreements were invalid and that he 

3 would sue Plaintiffs ifhe was not given additional stock in the Company. Plaintiffs' complaint 

4 sought a judicial declaration that the October 2004 Agreements, which were attached to the 

5 complaint, were valid and enforceable. Saverin subsequently filed a cross-complaint asserting 

6 claims for, among other things, breach of fiduciary duty, fraud, and declaratory relief, again 

7 based on the October 2004 Agreements. The presently operative pleadings - the Second 

8 Amended Complaint and the First Amended Cross-Complaint - still focus on the validity of the 

9 October 2004 Agreements (including Saverin's settlement and release therein), the events 

10 leading up to their execution, and the events leading up to Saverin's April 20, 2005 letter. 

11 By this Motion, Plaintiffs seek to add contractual claims for Saverin's breach of his 

12 settlement and release, as well as remove several claims currently pleaded in the Second 

13 Amended Complaint. Plaintiffs' contractual claims are based on the same October 2004 

14 Agreements that have been at the center of this dispute for more than three years. Saverin will 

15 not be prejudiced by Plaintiffs' amendment. Plaintiffs are merely asserting new claims based on 

16 the same general factual allegations and legal theories that have been part of this case since its 

17 inception. In any event, no trial date has been set in this matter, and discovery remains open. 

18 Accordingly, Plaintiffs respectfully request that this Court grant the Motion. 

19 FACTUAL AND PROCEDURAL BACKGROUND 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. Summary of Facts Relevant to This Motion 

In or about January 2004, while he was a college student, Zuckerberg conceived the idea 

of an online directory that connects people through social networks at colleges and universities. 

Second Amended Complaint ("SAC") , 8. Zuckerberg approached Saverin, a Harvard 

classmate, with the idea, and the two orally agreed that Zuckerberg would run the technical side 

of the business, and that Saverin would handle the financial aspects of the business. !d.; First 

Amended Cross-Complaint ("F ACC") , 11. Soon thereafter, Zucker berg and Saverin recruited 

Zuckerberg's college roommate, Dustin Moskovitz, to work on the business, and the three 

informally agreed that the equity ownership of the enterprise would be as follows: Zuckerberg::;:: 
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I 65%; Saverin = 30%; Moskovitz 5%. SAC ~ 8; FACC ~ 14. On April 13, 2004, the business 

2 was organized as a limited liability company under Florida law. SAC ~ 10; F ACC ~ 17. 

3 In or about June 2004, Zuckerberg and Moskovitz moved from Massachusetts to Palo 

4 Alto, California, to work on the business. SAC ~ 11; F ACC ~ 20. Saverin, in contrast, refused to 

5 move to California, moving to New York instead. SAC ~I~ 11, 15. 

6 In early to mid-July 2004, disputes developed over Saverin's management role in, and 

7 ownership of, the business. While Zuckerberg and Moskovitz were pursuing investment capital 

8 for the business, Saverin wrote to Zuckerberg, asserting that he was entitled to control over the 

9 business, and that until he received written authority reflecting that control, he would obstruct 

10 Zuckerberg's efforts to advance the business. SAC ~ 12. Saverin froze the LLC's bank account, 

11 to which Saverin was the sole signatory, forcing Zuckerberg to invest $85,000 in personal funds 

12 to keep the business afloat. ld. ~ 13. Saverin also attempted to force Zuckerberg to sign a 

13 limited liability operating agreement on the condition that Zuckerberg do so without legal 

14 consultation. /d. ~ 14. Zuckerberg refused. /d. 

15 On July 29,2004, in an attempt to clean up the affairs ofthe business and attract potential 

16 investors, Zuckerberg and Moskovitz decided to form the Company by incorporating in 

17 Delaware and to assign to the Company both their intellectual property rights in the business and 

18 their membership interests in the LLC. SAC ~ 15; FACC ~ 26. When Harvard classes resumed 

19 in the fall of2004, Saverin elected to return to school; Zuckerberg and Moskovitz remained in 

20 California, working on the business. F ACC ~ 25. 

21 Soon thereafter, on or about October 31,2004, Saverin entered into a number of 

22 agreements with the Company regarding the exchange of his LLC interests and purchase of 

23 ownership interests in the Company. SAC ~ 16 & Exs. A-D; FACC ~ 30. Because Saverin 

24 would not be a Company employee or manager going forward, he was informed (and the 

25 October 2004 Agreements reflected) that he would be receiving a specified number of Company 

26 shares and that all of such shares would be fully vested upon receipt. SAC ~ 15; FACC ~ 32. By 

27 contrast, Zuckerberg and Moskovitz received their Company shares subject to a vesting 

28 schedule. SAC, 15; FACC, 32. The October 2004 Agreements provided that Saverin's rights 

3 ....... -.-........ -
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1 to obtain Company shares thereunder represented "settlement in full of all outstanding 

2 obligations owed to [Saverin] by the Company and its officers ... and subsidiaries [including 

3 the] LLC." SAC Ex. A ~ 7 (emphasis added). The agreements further provided that Saverin 

4 ''fully and forever releases the Company and its officers [and] subsidiaries [including the] LLC . 

5 .. from, and agree[sJ not to sue concerning, any claim ... relating to any matters of any kind ... 

6 that [Saverin] may possess arising from any omissions, acts, facts or circumstances that have 

7 occurred up until and including the date of this Agreement .... " SAC Ex. C ~ 4 (emphasis 

8 added). Finally, the agreements provided that they "set[] forth the entire agreement and 

9 understanding ofthe parties relating to the subject matter herein and merge[] all prior discussions 

10 between them." SAC Ex. A ~ 8(b). 

11 Thereafter, Saverin continued to perform certain tasks for the Company as a consultant. 

12 SAC~17. 

13 On April 20, 2005, as the Company was seeking further investment from venture 

14 capitalists, Saverin sent the Company a letter claiming that the October 2004 Agreements were 

15 invalid and that he owned 30% of the Company's shares rather than the number of Company 

16 shares specified in the October 2004 Agreements. SAC ~ 20; FACC ~ 46. The letter stated that 

17 the October 2004 Agreements were "void and unenforceable," because Saverin allegedly signed 

18 them "[b]ased on fraudulent misrepresentations," "on Mr. Zuckerberg's coercion," and "under 

19 duress." Ex. 3. Saverin threatened that he would "take all appropriate steps to protect and 

20 enforce his rights" if he was not let out of the October 2004 Agreements, and "demand [ ed]" that 

21 his claimed "30% equity stake in the Company ... be acknowledged and recognized 

22 immediately." !d. 

23 In response to the April 20 letter, Zuckerberg promptly notified Saverin that he was no 

24 longer a representative of Facebook. SAC ~ 20; FACC ~ 47. This lawsuit followed. 

25 B. Procedural History Relevant to This Motion 

26 On April 21, 2005, Plaintiffs filed their complaint for declaratory relief concerning the 

27 validity and enforceability of the October 2004 Agreements. On July 20,2005, Plaintiffs filed an 

28 Amended Complaint for: (1) Declaratory relief; (2) Misappropriation oftrade secrets; (3) 
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1 Tortious interference with prospective economic advantage; (4) Conversion; and (5) Breach of 

2 fiduciary duty. On February 3,2006, the Court sustained in part Saverin's demurrer to the 

3 Amended Complaint. On March 7, 2006, Plaintiffs filed a Second Amended Complaint asserting 

4 the same causes of action as their First Amended Complaint. On April 24, 2006, Saverin filed 

5 his Cross-Complaint for: (1) Breach of fiduciary duty; (2) Fraud; (3) Negligent 

6 misrepresentation; (4) Interference with prospective economic advantage; (5) Unjust enrichment; 

7 and (6) Declaratory relief. On September 18,2006, the Court sustained in part Plaintiffs' 

8 demurrer to the Cross-Complaint. On October 5, 2006, Saverin filed a First Amended Cross-

9 Complaint asserting the same causes of action as did the Cross-Complaint. 

10 In mid-May, 2008, Boris Feldman, counsel for Plaintiffs, informed Allan Steyer, 

11 Saverin's counsel, that Plaintiffs wished to amend, and inquired whether Saverin would be 

12 willing to stipulate to the filing of an amended complaint. Feldman Decl. ~ 2.2 Steyer told 

13 Feldman that a response to the request would be forthcoming. !d. Feldman subsequently sent 

14 emailstoSteyeronMay27.2008andJunel.2008.seekingananswertotherequest.!d. ~ 3. 

15 The issue was raised again during a June 2, 2008 phone call between Feldman and Steyer. !d. ~ 

16 4. On June 5, 2008, Feldman relayed the request for a stipulation yet again. Id. ~ 5. Finally, on 

17 June 13,2008, Saverin's counsel stated that they needed to see a copy of the proposed amended 

18 complaint before they could decide whether to stipulate to its filing. Id. ~ 6. On June 17,2008, 

19 Plaintiffs' counsel provided a copy of the proposed Third Amended Complaint to Saverin's 

20 counsel with a request that Saverin's counsel state by June 23, 2008 whether they would stipulate 

21 to the amendment. Id. ~ 7. On June 24, 2008, Steyer stated that he would consent provided that 

22 Plaintiffs' counsel would agree to a trial date in November 2008. !d. ~ 8. As that trial date 

23 would not have permitted Plaintiffs' counsel to prepare and make its defenses to Saverin's cross-

24 claims, Plaintiffs' counsel proposed a January 2009 trial date. !d. Because a January 2009 trial 

25 date would have been adequate for Plaintiffs only if Saverin's First Amended Cross-Complaint 

26 would remain the operative pleading, Plaintiffs' counsel requested that Saverin's counsel agree 

27 
2 All references to "Feldman Decl. _" are to the declaration of Boris Feldman, filed 

28 herewith. 
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1 not to amend the F ACC. Id. On June 27, 2008, Saverin's counsel refused to agree to Plaintiffs' 

2 proposal and made no counter-proposal. Id. ~ 9. 

3 ARGUMENT 

4 I. CALIFORNIA LIBERALLY PERMITS AMENDMENT OF PLEADINGS 

5 California Code of Civil Procedure Section 473(a)(1) states that "[t]he Court may, in the 

6 furtherance of justice, and on any terms as may be proper, allow a party to amend any 

7 pleading .... " Cal. Civ. Proc. § 473(a)(1). Such amendments may be allowed at any time. See, 

8 e.g., Higgins v. Del Faro, 123 Cal. App. 3d 558,564 (1981) ("A court, at any time before or after 

9 commencement of trial, may allow an amendment to a pleading in furtherance of justice."); 

10 Berman v. Bromberg, 56 Cal. App. 4th 936,945 (1997) (amendment permissible "at any stage of 

11 the proceedings"). Absent prejudice to the other party, California courts allow amendments to 

12 pleadings with great liberality. See, e.g., Kittredge Sports Co. v. Superior Court, 213 Cal. App. 

13 3d 1045, 1047 (1989) (trial court's discretion "should be exercised liberally in favor of 

14 amendments, for judicial policy favors resolution of all disputed matters in the same lawsuit"); 

15 Higgins, 123 Cal. App. 3d at 564 ("Where no prejudice is shown to the adverse party, the liberal 

16 rule of allowance prevails.,,).3 Accordingly, "it is a rare case in which a court will be justified in 

17 refusing a party leave to amend his pleadings so that he may properly present his case." 

18 Redevelopment Agency v. Herrold, 86 Cal. App. 3d 1024, 1031 (1978) (citation and internal 

19 quotation marks omitted). The California Supreme Court has noted that, when the trial court has 

20 denied a request to amend, "reversals are common where the appellant makes a reasonable 

21 showing of prejudice from the ruling." Mesler v. Bragg Mgmt. Co., 39 Cal. 3d 290, 296-97 

22 (1985) (citation and internal quotation marks omitted). 

23 

24 

25 

26 

27 

28 

3 See also Title Trust Deed Service Co. v. Pearson, 132 Cal. App. 4th 168, 174 n.2 (2005) 
("The motion for leave to amend the answer, which was filed seven months after the answer was 
filed, was timely, and there is nothing in the record to suggest that the delay in raising the 
homestead exemption was in any way prejudicial to Heritage or Billingslea[.]"). 
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1 II. 

2 

THE AMENDMENT IS NECESSARY TO ALLOW PLAINTIFFS TO ASSERT 
MERITORIOUS CLAIMS 

3 By this Motion, Plaintiffs seek to amend in order to assert three new claims: (1) Breach 

4 of settlement agreement; (2) Breach of release; and (3) Breach of agreement not to sue. These 

5 contractual claims are based on the same October 2004 Agreements that were and are the subject 

6 of Plaintiffs' existing claim for declaratory judgment. Based on their discovery efforts to date, 

7 Plaintiffs believe these claims are meritorious. 

8 In the October 2004 Agreements, Saverin explicitly agreed to release all claims against 

9 Plaintiffs for all prior acts and omissions, and agreed not to sue Plaintiffs therefor. The October 

10 2004 Agreements also constituted a "settlement in full" of an obligations owed by Plaintiffs to 

11 Saverin. SAC Exs. A-D. On April 20, 2005, Saverin sent Plaintiffs a letter declaring the 

12 October 2004 Agreements invalid, threatening to sue, and alleging fraudulent inducement, 

13 coercion, and duress. Ex. 3. After Plaintiffs' consequent action for declaratory judgment, 

14 Saverin filed his cross-complaint against Plaintiffs, alleging, among other things, fraudulent 

15 inducement and negligent misrepresentation. 

16 Settlement agreements, releases, and covenants not to sue are subspecies of contract. 

17 See, e.g., Hernandez v. Board ofEduc., 126 Cal. App. 4th 1161, 1176 (2004) ("A settlement 

18 agreement is simply a contract."); River Garden Farms, Inc. v. Superior Court, 26 Cal. App. 3d 

19 986, 1000 (1972) ("A release or covenant not to sue is a species of contract."). 4 As such, they 

20 are capable of breach like any other contract. See, e.g., Waffer Int 'I Corp. v. Khorsandi, 69 Cal. 

21 App. 4th 1261, 1266 (1999) ("Waffer cross-complained alleging breach of the settlement 

22 agreement ... [and] obtained a writ of attachment on its cross-complaint against purchaser 

23 Edison in the amount of $2,475,000."); Rosenstock v. Rosenstock, 20 Cal. App. 3d 847,851 

24 (1971) ("The agreement relied on is, in effect, a covenant not to sue, as to which ... the 

25 

26 

27 

28 

4 See also Nelson v. Anderson, 72 Cal. App. 4th 111, 130 (1999) ("A settlement agreement is 
a contract, governed by the same legal principles which apply to contracts generally."); General 
Motors Corp. v. Superior Court, 12 Cal. App. 4th 435, 439 (1993) ("We begin our analysis with 
the axiom that the interpretation of a release or settlement agreement is governed by the same 
principles applicable to any other contractual agreement."). 
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1 coventee's [sic] sole remedy is either to plead the covenant as a defense or to sue for damages for 

2 its breach."). 

3 For the reasons set forth above, Plaintiffs believe that Saverin breached his settlement 

4 agreement, release, and agreement not to sue contained in the October 2004 Agreements. In any 

5 event, the contractual claims are based on the same general set of facts as Plaintiffs' existing 

6 claim for declaratory judgment. Accordingly, the amendment to add the contractual claims 

7 should be permitted. To the extent that Saverin opposes these claims on the merits, Plaintiffs 

8 note that a motion for leave to amend is not the appropriate vehicle for testing the legal 

9 sufficiency of the claims. See, e.g., Kittredge Sports, 213 Cal. App. 3d at 1048 ("[E]ven ifthe 

10 proposed legal theory is a novel one, the preferable practice would be to permit the amendment 

11 and allow the parties to test its legal sufficiency by demurrer, motion for judgment on the 

12 pleadings or other appropriate proceedings.") (citation and internal quotation marks omitted); 

13 Atkinson v. Elk Corp., 109 Cal. App. 4th 739, 760 (2003) ("Assuming without deciding that 

14 Elk's assertion is true, we believe that the better course of action would have been to allow 

15 Atkinson to amend the complaint and then let the parties test its legal sufficiency in other 

16 appropriate proceedings. "). 

17 III. PLAINTIFFS' MOTION IS TIMELY AND, IF GRANTED, WILL NOT RESULT 
IN PREJUDICE TO SAVERIN 

18 

19 Plaintiffs' motion to amend is timely. California law allows amendment of pleadings at 

20 any stage of the proceedings, up to and including trial. See Cal. Civ. Proc. § 473(a)(1); Higgins, 

21 123 Cal. App. 3d at 564. A trial date has not yet been set for this matter; indeed, the trial setting 

22 conference, currently scheduled for July 22,2008, is several weeks away.s Saverin was 

23 informed of Plaintiffs' intention to amend in mid-May, 2008, at which time Saverin was asked to 

24 stipulate to an amendment. This request was repeatedly renewed in the weeks that followed. 

25 

26 

27 

28 

5 Compare Kittredge Sports, 213 Cal. App. 3d at 1048 ("Finally, Marker contends Kittredge 
unreasonably delayed moving to amend. Even if this were so, it is an abuse of discretion to deny 
leave to amend where the opposing party was not misled or prejudiced by the amendment.") with 
Magpa/i v. Farmers Group, Inc., 48 Cal. App. 4th 471,486 (1996) (upholding denial of 
amendment where it was "proposed on the eve of trial"). 
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Nevertheless, Saverin did not respond to the request until June 1S, when he asked for a co\>y of 

2 the proposed amendment. Plaintiffs' conduct in this matter has been anything but dilatory. 

3 Nor would Saverin suffer any prejudice if Plaintiffs are allowed to amend. The new 

4 claims proposed by Plaintiffs are based on the same general set of facts set forth in the existing 

5 complaint. As a result, it is highly unlikely that Saverin will require additional discovery on 

6 these matters. See, e.g., Burkle v. Burkle, 141 Cal. App. 4th 1029, 1042 (2006) ("As Carrie 

7 observes, the proposed amendment did not seek to introduce new facts or new primary rights, but 

8 merely to allege claims at law for damages, 'based upon the same dispute ... about whether 

9 Carrie's capital investment to Yucaipa Monterey was a loan or a gift from her father Ronald.'''); 

10 Berman, 56 Cal. App. 4th at 945 ("[I]t is irrelevant that new legal theories are introduced as long 

11 as the proposed amendments relate to the same general set of facts.") (citation and internal 

12 quotation marks omitted).6 In any event, fact discovery in this case is ongoing: Saverin's 

13 deposition has not yet been concluded, Zuckerberg's deposition has not yet begun, and numerous 

14 other deposition~ remain on calendar. 7 

15 

16 

17 

18 

19 

20 

21 

22 
6 See also Mesler, 39 Cal. 3d at 297 ("[D]efendant could hardly have been surprised by 

23 plaintiff s reliance on the [new] theory. As the court stated, there had been much discovery on 
the issue before defendant's and Bragg Crane's motions for summary judgment."); North 7th 

24 Street Assocs. v. Constante, 92 Cal. App. 4th Supp. 7, 10-12 (2001) ("If the same set of facts 
supports merely a different theory ... no prejudice can result.") (citation and internal quotation 

25 marks omitted) (finding it improper to grant amendment to complaint on eve of trial when based 
on new facts and when trial court denied motion for continuance). 

26 
7 Cf Estate of Murphy, 82 Cal. App. 3d 304, 311 (1978) ("We do not see any abuse of 

27 discretion in the trial court's refusal to broaden the issues in the case under the circumstances 
presented. Discovery had been completed. . .. The jury was in the box. The trial was ready to 

28 proceed."). 
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1 CONCLUSION 

2 For the foregoing reasons, Plaintiffs respectfully request that this Court grant the Motion. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: July 1, 2008 LAW OFFICES OF ALLEN RUBY 
By: Allen Ruby 

WILSON SONSINI GOODRICH & ROSATI 

::f~:l~ ~} 
Boris Feldman 

Attorneys for Plaintiffs/Cross-Defendants 
Facebook, Inc., thefacebook, LLC and 
Mark E. Zuckerberg 
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r 1 I, Boris Feldman, declare as follows: 

2 1. I am an attorney duly licensed to practice law in the State of California and before 

3 this Court. I am a member of the law firm of Wilson Sonsini Goodrich & Rosati, Professional 

4 Corporation, counsel for Plaintiffs and Cross-Defendants Facebook, Inc., thefacebook, LLC and 

5 Mark E. Zuckerberg. I respectfully submit this declaration in support of Plaintiffs' and Cross-

6 Defendants' Motion for Leave to Amend Complaint. I have personal knowledge ofthe facts 

7 stated herein, and, if called to testify, could and would testify competently thereto. 

8 2. In mid-May 2008, I informed Allan Steyer, counsel for Defendant Eduardo 

9 Saverin, that Plaintiffs wished to amend their complaint, and inquired whether Saverin would be 

10 willing to stipulate to the filing of an amended complaint. Mr. Steyer stated that a response to 

11 the request would be forthcoming. 

12 3. On May 27, 2008 and again on June 1, 2008, I emailed Mr. Steyer, seeking a 

13 response to the request for a stipulation. 

14 4. On June 2,2008, I again discussed the request to stipulate with Mr. Steyer during 

15 a phone conversation. 

16 5. On June 5, 2008, I again emailed Mr. Steyer, seeking a response to the request for 

1 7 a stipUlation. 

18 6. On June 13,2008, Lisa Black, counsel for Saverin, stated that they needed to 

19 review a copy of the proposed amended complaint before they could decide whether to stipulate 

20 to its filing. 

21 7. On June 17,2008, Saverin's counsel was provided a copy ofthe proposed Third 

22 Amended Complaint, along with a request that they state by June 23, 2008 whether they would 

23 stipulate to the amendment. 

24 8. On June 24, 2008, Mr. Steyer informed my colleague, Gideon Schor, that he 

25 would consent to Plaintiffs' filing the proposed Third Amended Complaint provided that 

26 Plaintiffs' counsel would agree to a trial date in November 2008. As that trial date would not 

27 have permitted Plaintiffs' counsel to prepare and make its defenses to Saverin's cross-claims, 

28 Plaintiffs' counsel proposed a January 2009 trial date. Because a January 2009 trial date would 
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r 1 have been adequate for Plaintiffs only ifSaverin's First Amended Cross-Complaint ("FACC', 

2 would remain the operative pleading, Plaintiffs' counsel requested that Saverin's counsel agree 

3 not to amend the F ACC. 

4 9. On June 27,2008, Saverin's counsel refused to agree to Plaintiffs' proposal and 

5 made no counter-proposaL 

6 I declare under penalty of peIjury under the laws ofthe State of California that the 

7 foregoing is true and correct. Executed this ---l- day 
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17 
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1 I, Bryan J. Ketroser, declare as follows: 

2 1. I am an attorney duly licensed to practice law in the State of California and before 

3 this Court. I am associated with the law firm of Wilson Sonsini Goodrich & Rosati, Professional 

4 Corporation, counsel for Plaintiffs and Cross-Defendants Facebook, Inc., thefacebook, LLC and 

5 Mark Zuckerberg. I respectfully submit this declaration in support of Plaintiffs' and Cross-

6 Defendants' Motion for Leave to Amend Complaint. I have personal knowledge of the facts 

7 stated herein, and, if called to testify, could and would testify competently thereto. 

8 2. The primary effect of the amendment is to assert new claims for breach of 

9 settlement agreement, breach of release, and breach of agreement not to sue, thereby making 

10 more explicit certain claims that are part of the declaratory judgment claim in the Second 

11 Amended Complaint. The amendment also eliminates certain claims, including claims for 

12 misappropriation of trade secrets, tortious interference with prospective economic advantage, 

13 conversion, and breach of fiduciary duty. 

14 3. The amendment is necessary and proper because it conforms the complaint to 

15 Plaintiffs' theory ofthe case, and because it is based on the same general set of factual 

16 allegations as the Second Amended Complaint. 

17 

18 

4. 

5. 

The amendment is not based on the discovery of new facts. 

Plaintiffs requested that Defendant stipulate to the filing of the amendment 

19 approximately six weeks ago. Wilson Sonsini Goodrich & Rosati became counsel for Plaintiffs 

20 in this matter in November 2007, and drafted the amendment after becoming sufficiently familiar 

21 with the documents and factual and legal allegations at issue in the matter. 

22 6. Attached hereto as Exhibit 1 is a true and correct copy ofthe proposed Third 

23 Amended Complaint. 

24 7. Attached hereto as Exhibit 2 is a true and correct copy of a redline showing the 

25 differences between the Second Amended Complaint and proposed Third Amended Complaint. 

26 8. Attached hereto as Exhibit 3 is a true and correct copy of an April 20, 2005 letter 

27 from John R. Baraniak, Jr. of Choate, Hall & Stewart LLP to Mark E. Zuckerber& 

28 

-2-
Ketroser Decl ISO Ptfs and Cross-Defendants" Motion for Leave to Amend Complaint 

Case No.: 105 CV-039867 



r 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~. ~ ... 

I declare under penalty of petjury under the laws of the State of California that the 

foregoing is true and correct. Executed this I!!' day of July, 2008, in Palo lto, California. 
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6 

- -~ -r-'~ ,4».,.... *' 

Plaintiffs Facebook, Inc. (''FacebOok'' or the "Company"), thefacebook, LlC (the ~ 

and Mark E. Zuckerberg ("Zuckerberg") (collectively, "Plaintiffs") hereby allege for their Third 

AI,nended Complaint against Defendant Eduardo Saverin ("Saverin" or "Defendant"), on personal 

knowledge as to tl}eir OWl'). actions and on information and belief as to the actions of others, as 

follows: 

SUMMARY OF THE ACTION 

7 1. This is an action for declaratory relief and damages arising out of various improper act~ 

8 Ilnp'rn~·tr!'l by Saverin. Plaintiffs seek a declaration that written agreements signed by Saverin in 

9 2004 are valid and enforceable, that such agreements establish Saverin's precise ownership 

10 ''' ... 1' ..... .,.''t in the Company to the exclusion of any oral agreement or promise alleged by Saverin, and 

11 Saverin is not entitled to any additional ownership interest in the Company beyond that 

12 1I"'.,.aUU.,l.l ....... by the written agreements. Furthermore, those written agreements have already settled 

13 released all claims set forth in Saverin's cross-complaint herein, as well as in the demand letter 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Saverin sent Plaintiffs on April 20, 2005 and that prompted the instant litigation. In essence, 

averin's demand letter and cross-complaint seek to revive a dispute that had already been "fully 

forever" settled. Accordingly, Plaintiffs further seek a declaration that the instant dispute has 

been settled, and that Saverin has already released, and agreed not bring suit on, the claims 

his demand letter and cross-complaint. Moreover, because the sending of the demand letter and 

filing of the cross-complaint violated the terms ofSaverin's settlement agreement and release, 

~ ... u .. u ... , have sustained damages herein, including not only the fees and costs expended to bring 

instant action and to defend against Saverin's cross-claims but also the premium consequently 

to secure investment capital for the Company. 

2. The written agreements were essentially a bill of divorce between Saverin, on the one 

and the Company and Zuckerberg, on the other hand. The divorce was necessitated by 

25 's pattern of misconduct in connection with the LLC, the Company's effective predecessor. 

26 misconduct included improperly seizing the business's gravely needed funds, holding the 

27 lIuu""'u ...... .,,, hostage, and intentionally interfering with its growth. By these acts, Saverin attempted to 

28 control of the business. But that control was undeserved: While Facebook co-founders 
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1 and Dustin Moskovitz ('~oskovitz") dropped out of Harvard to spend thousands of 

2 working on and growing the business into a success, Saverin stayed at Harvard and refused to 

3 any sought-after or meaningful efforts towards the business. Saverin's misdeeds did not 

4 unaddressed. In the summer of 2004, as Saverin was freezing the business's funds and 

5 to derail its first round of financing, Zuckerberg and Moskovitz fonned the Company. 

6 acknowledging that his bid to seize control of the business was now over, agreed to give 

7 his role in its management. Accordingly, the LLC's owners - Zuckerberg, Saverin and 

8 'tz - entered into the above-mentioned written agreements, in which they exchanged their 

9 in the LLC for shares in the Company, and in which Saverin agreed to forego his voting 

10 associated with those shares and to settle and release any claims he might have. In return, 

11 averin received a unique and extraordinary benefit: Whereas Zuckerberg and Moskovitz, who 

12 continuing with the Company, received all oftheir Company shares subject to a vesting 

13 Saverin received all of his Company sharesfully vested. But Saverin still was not 

14 He continued his campaign of misconduct - now using the Company as his personal cash 

15 by misappropriating the Company's trade secrets, usurping corporate opportunities, diverting 

16 from the Company's customers to a competing company, interfering with investment in the 

17 and placing unauthorized advertisements on the Company's website, These acts 

18 in Saverin's litigation-precipitating threat to sue Plaintiffs if they did not give him 30% 

19 the Company. In short, now that the Company has had publicized successes, Saverin again 

20 to extort from it an undeserved personal benefit. 

21 PAJiTIES 

22 3. Plaintiff Facebook is a Delaware corporation with its principal place of business in Palo 

23 California. The Company operates an online directory that connects people through social 

24 

25 4. Plaintiff LLC is a Florida limited liability company that was acquired by the Company. 

26 5. PlaintiffZuckerberg is an individual who resides in Santa Clara County, California. 

27 is, and at all relevant times has been, the inventor, co-founder, Chief Executive Officer 

28 
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1 largest shareholder of the COmpany. Zuckerbc:rg was also listed as a managingm.emberot the . 

2 in its Articles of Organization and was the majority holder of the LLC's interests. 

3 6. Defendant Saverin is an individual, who, on information and belief, resides in Boston, 

4 . Saverin is also a shareholder of the Company. Saverin was listed as a managing 

5 of the LLC in its Articles of Organization and, at relevant times, held himself out as the 

6 efFinancial Officer ofthe business. 

7 VENUE AND JURISDICTION 

8 7. Venue is proper, pursuant to California Code of Civil Procedure section 395 because: 

9 ) Defendant consented to venue in Santa Clara County in the contracts that are the subject of this 

10 which are attached hereto as Exhibits A through D; (2) Plaintiff Facebook has its principal 

11 lace of business in Palo Alto, California, and Zuckerberg resides in Santa Clara County, 

12 .. (3) the injuries to Plaintiffs arose and/or were suffered in Palo Alto, California; and (4) 

13 or all ofthe wrongful conduct complained of herein took place in Santa Clara County, 

14 Additionally, this Court has personal jurisdiction over Defendant. fu the contracts that 

15 the subject of this action, which are attached hereto as Exhibits A through D, Defendant 

16 agreed that Santa Clara County, California, would be the exclusive jurisdiction for any 

17 concerning such contracts and consented to personal jurisdiction here. 

18 FACTUAL BACKGROUND 

19 8. fu or about January 2004, Zuckerberg, while an undergraduate at Harvard, conceived 

20 idea of an online directory that connects people through social networks at colleges and 

21 and planned to tum his ide~ into a business. Zuckerberg approached Saverin, a college 

22 in January 2004 regarding his new idea. Zuckerberg and Saverin each orally agreed to 

23 $1,000 to start the business. The business was not initially organized as any specific legal 

24 , but Zuckerberg and Saverin did come to an oral agreement about their respective ownership 

25 in the business and management responsibilities. They agreed that Zuckerberg would 

26 as CEO and run the technical side of the business - designing and running the website, 

27 new web content, and building and maintaining hardware to operate the site and Saverin 

28 
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·1 serve as CFO and take care of the finance aspects of the buaineas;' ZUl:k.ai_twlli 

2 agreed to divide the ownership rights as follows: 67% for Zucker berg and 33% for Saverin. 

3 9. Zuckerberg and Saverin launched the business's website, www.thefacebook.com.in 

4 2004 and quickly realized that they needed assistance to run the business. As a result, 

5 recruited Zuckerberg's college roommate, Moskovitz, to work on the business. The principals 

6 restructured the ownership as follows: 65% for Zuckerberg; 30% for Saverin~ and 5% 

7 Moskovitz. Up until this point, the business was being run as an unincorporated association or 

8 partnership. 

9 10. On April 13, 2004, Saverin fonned the LLC, which was organized as a limited liability 

10 under Florida law. Zuckerberg, Moskovitz and Saverin are each listed as members and 

11 of the LLC in the Articles of Organization. At no time were the intellectual property 

12 in the business ever assigned to the LLC. At no time did those rights ever belong to the 

13 

14 11. In or about June 2004, Zuckerberg and Moskovit.z left Harvard and moved to California 

15 work full time on the business. Up to this point, the three founders had been running the 

16 from Massachusetts while they attended college. But because the business was beginning 

17 grow, Zuckerberg and Moskovitz moved to California to devote all their time and energy to the 

18 Saverin, however, chose not to move to California with the other founders. At or around 

19 . time, Zucker berg was introduced to Sean Parker ("Parker'') who began doing some work for 

20 business, and Zuckerberg and Saverin agreed to each invest $20,000 in the business to fund 

21 expenses. In or about July 2004, as the business continued to grow, Zuckerberg and 

22 decided that they would not return to Harvard for the fall tenn but would remain in 

23 to work on the business full time. Despite repeated urgings by Zuckerberg and 

24 to do the same, Saverin chose to return to Harvard for the fall tenn. 

25 12. On or about July 15, 2004, Zuckerberg, Moskovitz and Parker were working on new 

26 for the website and trying to raise additional capital. Zuckerberg was in contact with 

27 angel investors and identified two who wanted to invest. However, before Zuckerberg 

28 execute a tenn sheet with the investors, Saverln sent Zuckerberg a letter asserting that the 
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· 1 had originally agreed to give Saverin control over the business, and that, 

2 written authority to do what he wanted with the business, Saverin would obstruct the 

3 of the other owners of the' business and the advancement of the business itself. Saverin also 

4 that since he owned 30% of the business, he would make it impossible for the business to 

5 any financing until this matter was resolved. Saverin's obstruction was disclosed to the angel 

6 vestors, who consequently became concerned about making an equity investment. Eventually, on 

7 around September 27,2004, the investors signed a term sheet in which they took a convertible 

8 rather than equity. The disruption caused by Saverin interfered with the business's ability to 

9 financing, and the value and structure of the investment reflected the investors' knowledge of 

10 . 's conduct and were thus less beneficial to the business than they otherwise would have 

11 

12 13. Meanwhile, Saverin attempted to hijack the business by seizing control of the LLC's 

13 account. In June 2004, Saverin had opened a bank account for and in the name of the LLC 

14 made himself the sole signatory on the account. On or about July 28,2004, Saverin froze that 

15 and refused to release any of the funds unless he was given greater control over the 

16 The business desperately needed these funds to cover basic expenses, pay employees and 

17 new servers and other equipment necessary for operation and growth. Consequently, 

18 was forced to invest an additional $85,000 of his own personal funds, including 

19 ,000 on 25 new servers, in order to keep the business going. The funds invested by Zuckerberg 

20 originally earmarked for his college tuition. 

21 14. On or about July 28,2004, Saverin further attempted to wrest control of the business 

22 Zuckerberg by requesting that Zuckerberg sign a limited liability operating agreement 

23 by Saverin. Saverin informed Zuckerberg that he would allow Zuckerberg to see the 

24 only if Zuckerberg agreed to sign it without showing it to his lawyers or personal.· 

25 Zuckerberg refused, but attempted to resolve the situation by having the parties' oral 

26 about the parties' respective ownership interests and management responsibilities 

27 in an operating agreement. However, Saverin refused to sign the agreement. 

28 
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15. At this point, in an attempt to clean up the atraitS _"'''.11 

II!:ItTrol"ll'1'lTf'O to potential investors, Zuckerberg and Moskovitz decided to incorporate in Delaware and 

" ___ ,~,,.... all of their intellectual property rights in the business and their membership interests in the 

to the Compapy. The Company was incorporated under Delaware law on July 29, 2004. 

Zuckerberg's and Moskovitz's shares in the Company were subject to a vesting schedule, 

11C0]ntulgelo.t upon their continuing employment with the Company. Saverin was informed that he 

be permitted to exchange his LLC interests for an equal percentage of the Company and to 

y additional shares in the Company. However, Zuckerberg explained that because Saverin was 

IlOtjten:~a the opportunity but refused to relocate to California to work as a full-time employee and 

failed to execute the tasks that he had agreed to perform for the business, he would not be 

11""" .... "'Uto be an employee or part of the management team of the Company going forward. Because 

"""""" ..... ," would not be part of the management team, Saverin was also informed that, unlike 

erg and Moskovitz, his shares in the Company would not be subject to vesting but would, 

course, be subject to additional dilution as existing and future employees of the Company 

IIrPJr'P.l'LTP.1'1 additional equity as their employment continued or began and as new investors purchased 

Zuckerberg further explained that Zuckerberg, Moskovitz and the Company's potential 

did not want Saverin to have any managerial or other control over the Company. 

lIL.tLCKlero'erg made it clear to Saverin that this meant that Saverin' s percentage interest in the 

1Ic<)ml~anlY would decline over time, while Zuckerberg, Moskovitz and other existing employees 

likely receive additional equity as the Company grew. On information and belief, Saverin 

IIstalted that he understood this, and was willing to execute documents reflecting and relating to his 

II",rl1111'" ownership, vesting obligations, lack of future employment, and lack of voting rights. 

16. On or about October 31, 2004, Saverin entered into a number of agreements with the 

1Ic<)ml~anlY regarding the exchange of his LLC interests and purchase of ownership interests in the 

Specifically, Saverin entered into a Common Stock Purchase Agreement ("Purchase 

\.greerneIlt I") wherein he agreed to purchase 1,250,000 shares of the Company's common stock 

a purchase price of$10,750. Saverin also agreed pursuant to Purchase Agreement I to assign all 

his intellectual property rights (if any) and all infonnation, rights and interest that he obtained or 



1 

2 confidential. A copy of Purchase Agreement I is attached hereto as BxbiDit 

3 herein by this reference. Saverin also entered into a second Common Stock Purchase 

4 ("Purchase Agreement II") in which he agreed to purchase 78,334 shares of common 

5 of the Company for a price of$673.68. A copy of Purchase Agreement II is attached hereto 

6 Exhibit B and is incorporated herein by this reference. That same day, Saverin, along with 

7 . and Zuckerberg, executed an Exchange Agreement, whereby each agreed to exchange 

8 interests in the LLC for shares in the newly-incorporated Company. A copy of the Exchange 

9 is attached hereto as Exhibit C and is incorporated herein by this reference. As a result 

10 the exchange, the following shares of common stock in the Company were issued: to 

11 169,273; to Saverin,78,334; to Moskovitz, 13,056. As a result of these agreements, 

12 Company acquired all right, title and interest in the LLC and all membership interests therein. 

13 , the Company became the sole member of the LLC. Purchase Agreement I further 

14 that Saverin (i) agrees that his being permitted to purchase shares under the agreement 

15 settlement in full of all outstanding obligations owed to Saverin by, inter alia, the 

16 and its officers, employees and subsidiaries (including the LLC), and (ii) fully and 

17 releases, and agrees not to sue concerning, all known or unknown claims that he may 

18 against, inter alia, the Company and its officers, employees and subsidiaries (including the 

19 as of the date of the agreement. The Exchange Agreement contains essentially identical 

20 . On October 31, 2004, Saverin also entered into a Holder Voting Agreement, in which 

21 agreed to relinquish voting rights associated with his common stock and to vote in various, 

22 ways. A copy of the Holder Voting Agreement is attached hereto as Exhibit D and is 

23 herein by this reference. 

24 17. In the winter of 2004-05, the Company hired a new sales representative to officially 

25 Saverin. Effective as of the signing of the October 31, 2004 agreements referenced above 

26 Paragraph 16, Saverin agreed that he would not thereafter work for the Company as an employee 

27 would immediately transition all matters to the Company's new sales representative, including 

28 of his knowledge about the Company's customers and advertising, and the systems that the 
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/lColmJ)illDyhad in p18ce. On inforinatioDanci belie( SM'-IU_._ 

2 Instead, Saverin kept communicating directly with advertising customers. 1nsofat as 

3 averin was ever an employee of the Company or LLC, any such employment ceased by October 

4 1, 2004, but Saverin agreed that he would thereafter do consulting work on some small projects 

5 the Company and that he would be paid at an hourly consulting rate. For this work, Saverin 

6 submitted any timecards or requests for payment, even though Zuckerberg had repeatedly 

7 him to do so. Although Saverin never executed the consulting agreement prepared for him 

8 the Company, both the Company and Saverin understood that the Company would pay Saverin 

9 a consultant, rather than as an employee, for this work. 

10 18. After the Company's new sales representative took over all of the advertising accounts, 

11 Company received 20-30 emails from customers stating that they were pleased that someone 

12 was.taking over the accounts because Saverin had been difficult to work with and was hard to 

13 in touch with. These advertising customers said that Saverin never answered his phone, that his 

14 was always full and that he rarely returned emails, even on days when advertising 

15 were scheduled to go live. Individuals in contact with Saverin said that he did very little 

16 on the Company's business during this period. Nonetheless, Saverin claimed to be working 

17 0 hours a week even after he was directed to cease all such activity. 

18 19. In or around February 2005, Saverin and a few of his friends launched a ''job 

19 website for college students called "Joboozle," which was remarkably similar to 

20 .thefacebook.com. On information and belief, despite Saverin's obligation to maintain the 

21 'ty of the Company's intelle~tual property rights and trade secrets, including customer 

22 pursuant to Purchase Agreement I, Saverin misappropriated the Company's trade secrets and 

23 them to Joboozle. Not surprisingly, many, ifnot all, of Joboozle's advertisers during the 

24 period were advertising customers of the Company. In addition, at or about this time, 

25 placed unauthorized advertisements for Joboozle and other personal projects on the 

26 s website. When the Company learned that Saverin was misappropriating advertising 

27 on its website, it instructed him to cease immediately. However, on information and belief, 

28 continued to place unauthorized advertisements on the Company's website until the 
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-1 was able to block his abilitY foaccess its aetveri;m_,-
2 of dollars' worth of advertising from the Company. 

3 20. In or about April 2005, the Company sought investments from various venture capital 

4 When Saverin learned of this, he used the information to try to hold the Company hostage 

5 again - implying that he would not allow the Company to move forward with any financing 

6 some special compensation for him. On April 20, 2005, Saverin sent a letter to the 

7 through his attorney, stating, inter alia, that he challenged the validity of the October 

8 agreements attached hereto as Exhibits A through D. Saverin's letter demanded recognition 

9 his "rightful equity position" and threatened that, ifhis concerns were not "resolved promptly," 

10 would ''take all appropriate steps to protect and enforce his rights." In response, the Company 

11 Saverin on April 20, 2005 that he was not an employee of the Company, had no 

12 . with the Company and should cease all communications with the Company's 

13 vertising customers immediately. The venture capital round of financing was completed despite 

14 's conduct - which was- disclosed to the investor - but the ultimate transaction value 

15 Saverin's conduct. Indeed, Saverin's conduct forced the Company to make significant 

16 to the investor in order to secure the investment. 

17 FIRST CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT SA VERIN 

18 FOR DECLARATION THAT THE OCTOBER 2004 WRITTEN AGREEMENTS ARE 

19 VALID AND ESTABLISH SA VERIN'S OWNERSHIP INTEREST IN THE COMPANY 

20 21. Plaintiffs incorporate herein all the allegations contained in Paragraphs 1 through 20 of 

21 

22 22. An actual controversy has arisen and now exists between Plaintiffs and Saverin 

23 the validity and enforceability of October 2004 'Nritten agreements referenced in 

24 16 and the parties' respective ownership pursuant to these written agreements. ~averin 

25 that these written agreements are not valid and that he should be given a 30% equity stake 

26 the Company. Plaintiffs on the other hand contend that these written agreements are valid and 

27 and establish Saverin's equity interest in the Company. 

28 
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1 23. Plaintiffs request ajudicild ~'ilinBti~lrUia1'~; 
2 and establish Saverin's precise ownership interest in the Company to the exclusion of 

3 oral agreement or promise alleged by Saverin. Plaintiffs further seek a judicial determination 

4 Saverin is not entitled to any additional ownership interest in the Company beyond that 

5 in these written agreements. 

6 SECOND CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT 

7 SA VERIN FOR BREACH OF SETTLEMENT AGREEMENT 

8 24. Plaintiffs incorporate herein all the allegations contained in Paragraphs 1 through 23 of 

9 

10 25. In the October 2004 written agreements referenced in Paragraph 16, Saverin agreed that 

11 permitted to purchase Company shares under Purchase Agreement I "represents settlement in 

12 I of all outstanding obligations owed to [Saverin] by the Company and its officers, board 

13 stockholders, managers, supervisors, affiliates, agents, employees and subsidiaries 

14 but not limited to TheFacebook LLC)." Exhibit A, ~ 7 (emphasis added). Similarly, 

15 agreed that his exchange of his LLC interest for Company shares under the Exchange 

16 (which exchange was completed by Purchase Agreement II) "represents settlement in 

17 of all outstanding obligations owed to [Saverin] by the Company and its officers, board 

18 stockholders, managers, supervisors, affiliates, agents, employees and subsidiaries and/or 

19 TheFacebook LLC, and its officers, board members, stockholders, managers, supervisors, 

20 agents, employees and subsidiaries." Exhibit C, ~ 4 (emphasis added). 

21 26. By sending his letter of April 20, 2005, Saverin breached each settlement agreement as 

22 forth above. 

23 27. Saverin'sApriI20, 2005 letter caused the Company to make significant concessions to 

24 investor in order to secure its investment and diminished the value of the Company. 

25 28. Further, by filing his cross-complaint herein against Plaintiffs, Saverin independently 

26 each settlement agreement as set forth above. 

27 

28 

Third Amended Complaint 
Case No. 105 CV-039867 



1 29. In defending apiast Sa~~,a Ol'Ot~ __ tA 

2 enforce each settlement agreement as set forth above, PlamtiLfB 

3 

4 30. Plaintif£:s are co;ntractually entitled to attorneys' fees and costs from Saverin. Each of 

5 October 2004 written agreements referenced in Paragraph 16 provides: "[Saverin] agrees that 

6 prevailing party in any legal action shall be awarded its reasonable attorneys' fees and costs:" 

7 'bit A, , 8(a); Exhibit B, , 7(a); Exhibit C, , 6; Exhibit D, , 6.5, . 

8 31. At all relevant times, Plaintiffs have performed their obligations under the October 2004 

9 agreements referenced in Paragraph 16. 

10 32. As a direct and proximate result ofSaverin's breach of each settlement agreement as set 

11 above, Plaintiffs have been damaged in an amount to be proven at trial. 

12 THIRD CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT 

13 SA VERIN FOR BREACH OF RELEASE 

14 33. Plaintiffs incorporate herein all the allegations contained in Paragraphs 1 through 32 of 

15 

16 34. In the October 2004 written agreements referenced in Paragraph 16, Saverin agreed to 

17 all known and unknown claims that he may possess against, inter alia, the Company and its 

18 employees and subsidiaries (including the LLC) as of the date of the agreements. 

19 35. Thus, in Purchase Agreement I, Saverin agreed that he 

20 on his own behalf, and on behalf of his agents, heirs, family members, executors, 
and assigns, hereby fully and forever releases the Company and its officers, ... 

21 employees, ... subsidiaries (including but not limited to TheFacebook, LLC), 
predecessor and successor corporations, and assigns (the "Releasees"), from ... 

22 any claim, duty, obligation or cause of action relating to any matters of any kind, 
whether presently known or unknown, suspected or unsuspected, matured or 

23 unmatured, that [Saverin] may possess arising from any omissions, acts, facts or 
circumstances that have occurred up until and including the date of this Agreement 

24 including, without limitation: 
(a) any and all claims relating to or arising from [Saverin]'s 

25 employment relationship with the Company or TheFacebook, LLC (together, 
"TFB"), if any, and the termination of that relationship; 

26 (b) any and all claims relating to, or arising from, [Saverin]'s right to 
purchase, or actual purchase of, or holding of, any shares of capital stock of any 

27 nature of the TFB, including, without limitation, any claims for fraud, 
misrepresentation, breach of fiduciary duty, breach of duty under applicable state 

28 corporate law, and securities fraud under any state or federal law; [and] 
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1 (c) 
. not limited to, wrongfW discharge 

2 employment; tellIlination in violation 
contract, both express and implied; of a covenant of good faith and fair 

3 dealing, both express and implied; promissory estoppel; negligent or intentional 
infliction of emotional distress; negligent or intentional misrepresentation; 

4 negligent or intentional interference with contract or prospective economic 
advantage; unfair business practices; defamation; libel; slander; negligence; 

5 personal injury; assault; battery; invasion of privacy; false imprisonment; and 
conversion .... 

6 

7 

8 

Exhibit A, , 7(a)-(c) (emphases added). 

36. Similarly, in the Exchange Agreement, Saverin agreed that he 

on his own behalf, and on behalf of his agents, heirs, family members, executors, 
9 and assigns, hereby fully and forever releases the Company and its officers, ... 

employees, ... subsidiaries, predecessor and successor corporations, and assigns, 
10 and TheFacebook, LLC and its officers, ... employees, ... subsidiaries, 

predecessor and successor corporations, and assigns, from ... any claim, duty, 
11 debt, liability, obligation or cause of action relating to any matters of any kind, 

whether presently known or unknown, suspected or unsuspected, matured or 
12 unmatured, that [Saverin] may possess arising from any omissions, acts, facts or 

circumstances that have occurred up until and including the date of this Agreement 
13 including, without limitation: 

(3.) any and all claims relating to or arising from [Saverin]'s 
14 employment relationship with the Company or TheFacebook, LLC (together, 

"TFB"), if any, and the termination of that relationship; 
15 (b) any and all claims relating to, or arising from, [Saverin]'s right to 

purchase, or actual purchase of, or holding of, any shares of capital stock of any 
16 nature ofthe TFB, including, without limitation, any claims for fraud, . 

misrepresentation, breach of fiduciary duty, breach of duty under applicable state 
17 corporate law, and securities fraud under any state or federal law; [and] 

(c) any and all claims under the law of any jurisdiction including, but 
18 not limited to, wrongful discharge of employment; constructive discharge from 

employment; termination in violation of public policy; discrimination; breach of 
19 contract, both express and implied; breach of a covenant of good faith and fair 

dealing, both express and implied; promissory estoppel; negligent or intentional 
20 infliction of emotional distress; negligent or intentional misrepresentation; 

negligent or intentional interference with contract or prospective economic 
21 advantage; unfair business practices; defamation; libel; slander; negligence; 

personal injury; assault; battery; invasion of privacy; false imprisonment; and 
22 conversion .... 

23 

24 

25 

26 

27 

28 

Exhibit C, , 4(a)-(c) (emphases added). 

37. By sending his letter of April 20, 2005, Saverin breached each release as set forth 

38. Saverin's April 20, 2005 letter caused the Company to make significant concessions to 

investor in order to secure its investment and diminished the value ofthe Company. 
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1 39.Further~,b''-j'''J''r_ ... _8il''_",. 
2 each release as set forth above.' 

3 40. In defending against Saverin's cross-complaint herein and in bringing the instant action 

4 enforce each release as set forth above, Plaintiffs have incurred and paid attorneys' fees and 

5 

6 41. Plaintiffs are contractually entitled to attorneys' fees and ~osts from Saverin. Each of 

7 October 2004 written agreements referenced in Paragraph 16 provides: "[Saverin] agrees that 

8 prevailing party in any legal action shall be awarded its reasonable attorneys' fees and costs." 

9 A, ~ 8(a); Exhibit B, ~ 7(a); Exhibit C, ~ 6; Exhibit D, ~ 6.5. 

10 42. At all relevant times, Plaintiffs have perfonned their obligations under the October 2004 

11 agreements referenced in Paragraph 16. 

12 43. As a direct and proximate result of Saverin's breach of each release as set forth above, 

13 have been damaged in an amount to be proven at trial. 

14 FOURTH CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT 

15 SAVERIN FOR BREACH OF AGREEMENT NOT TO SUE 

16 44. Plaintiffs incorporate herein all the allegations contained in Paragraphs 1 through 43 of 

17 Third Amended Complaint. 

18 45. In the October 2004 written agreements referenced in Paragraph 16, Saverin agreed not 

19 sue concerning all known and unknown claims that he may possess against, inter alia, the 

20 and its officers, employees and subsidiaries (including the LLC) as ofthe date of the 

21 

22 46. Thus, in Purchase Agreement I, Saverin agreed that he 

23 on his own behalf, and on behalf of his agents, heirs, family members, executors, 
and assigns, hereby fully and forever . .. agree[sJ not to sue conceming[] any 

24 claim, duty, obligation or cause of action relating to any matters of any kind, 
whether presently known or unknown, suspected or unsuspected, matured or 

25 unmatured, that [Saverin] may possess arising from any omissions, acts, facts or 
circumstances that have occurred up until and including the date of this Agreement 

26 including, without limitation: 
(a) any and all claims relating to or arising from [Saverin] 's 

27 employment relationship with the Company or TheFacebook, LLC (together, 
"TFB"), if any, and the tennination ofthat relationship; 

28 (b) any and all claims relating to, or arising from, [Saverin]'s right to 
purchase, or actual purchase of, or holding of, any shares of capital stock of any 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

uatun'J oftbe TFB,inductin& withoUt lim:itatioD, "'lGiIilllll1. 
misrepresentation, breach of fiduciary duty, breach of duty unde, 8p1~ltC:~ablle 
corporate law, and securities fraud under any state or federal law; 

(c) any and all claims under the law. of any jurisdiction l..U,,",.U.lUlLUJ::.. 

not limited to, wrongful discharge of employment; constructive discharge 
employment; termination in violation of public policy; discrimination; breach of 
contract, both express and implied; breach of a covenant of good faith and fair 
dealing, both express and implied; promissory estoppel; negligent or intentional 
infliction of emotional distress; negligent or intentional misrepresentation; 
negligent or intentional interference with contract or prospective economic 
advantage; unfair business practices; defamation; libel; slander; negligence; 
personal injury; assault; battery; invasion of privacy; false imprisonment; and 
conversion ~ ... 

Exhibit A, ~ 7(a)-(c) (emphases added). 

47. Similarly, in the Exchange Agreement, Saverin agreed that he 

on his own behalf, and on behalf of his agents, heirs, family members, executors, 
. and assigns, hereby fully and forever . .. agree[sJ not to sue conceming[J any 

claim, duty, debt, liability, obligation or cause of action relating to any matters of 
any kind, whether presently known or unknown, suspected or unsuspected, matured 
or unmatured, that [Saverin] may possess arising :fl:om any omissions, acts, facts or 
circumstances that have occurred up until and including the date ofthisAgreement 
including, without limitation: 

(a) any and all claims relating to or arising from [Saverin)'s 
employment relationship with the Company or TheFacebook, LLC (together, 
"TFB"), if any, and the termination of that relationship; 

(b) any and all claims relating to, or arising from, [Saverin)'s right to 
purchase, or actual purchase of, or holding of, any shares of capital stock of any 
nature of the TFB, including, without limitation, any claims for fraud, 
misrepresentation, breach of fiduciary duty, breach of duty under applicable state 
corporate law, and securities fraud under any state or federal law; [and] 

(c) any and all claims under the law of any jurisdiction including, but 
not limited to, wrongful discharge of employment; constructive discharge from 
employment; termination in violation of public policy; discrimination; breach of 
contract, both express and implied; breach of a covenant of good faith and fair 
dealing, both express and implied; promissory estoppel; negligent or intentional 
infliction of emotional distress; negligent or intentional misrepresentation; 
negligent or intentional interference with contract or prospective economic 
advantage; unfair business practices; defamation; libel; slander; negligence; 
persona! injury; assault; battery; invasion of privacy; false imprisonment; and 
converSIon .... 

Exhibit C; ~ 4(a)-(c) (emphases added). 

48. By sending his letter of April 20, 2005, Saverin breached each agreement not to.sue as 

forth above. 

49. Saverin's April 20, 2005 letter caused the Company to make significant concessions to 

investor in order to secure its investment and diminished the value of the Company. 
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2 each agreement not to sue as set forth above. 

3 51. In defending against Saverin's cross-complaint herein and in bringing the instant action 

4 enforce each agreement not to sue as set forth above, Plaintiffs have incurred and paid attorneys' 

5 

6 52. Plaintiffs are contractually entitled to attorneys' fees and costs from Saverin. Each of 

7 October 2004 written agreements referenced in Paragraph 16 provides: "[Saverin] agrees that 

8 prevailing party in any legal action shall be awarded its reasonable attorneys' fees and costs." 

9 A,,-r 8(a); Exhibit B, ,-r 7(a); Exhibit C, ,-r 6; Exhibit D,,-r 6.5. 

10 53. At all relevant times, Plaintiffs have performed their obligations under the October 2004 

11 agreements referenced in Paragraph 16. 

12 54. As a direct and proximate result ofSaverin's breach of each agreement not to sue as set 

13 above, Plaintiffs have been damaged in an amount to be proven at trial. 

14 FIFTH CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT SA VERIN 

15 FOR A FURTHER DECLARATION THAT THE INSTANT DISPUTE HAS ALREADY 

16 BEEN SETTLED 

17 55. Plaintiffs incorporate herein all the allegations contained in"Paragraphs 1 through 54 of 

18 Third Amended Complaint. 

19 56. An actual controversy has arisen and now exists between Plaintiffs and Saverin 

20 whether the instant dispute has already been settled, and whether Saverin has already 

21 and agreed not to bring suit on, the claims set forth in his cross-complaint herein, as well 

22 in his demand letter of April 20, 2005. Saverin contends that the October 2004 written 

23 referenced in Paragraph 16 are not valid and that the releases therein are void and not 

24 Plaintiffs on the other hand contend that these written agreements are valid and. 

25 and that the releases are valid and enforceable, not void. 

26 57. Plaintiffs request a judicial determination that the instant dispute has already been 

27 that Saverin has already released, and agreed not to bring suit on, the claims in his cross-

28 herein, that Saverin had already released, and agree not to bring suit on, the claims in his 
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1 letter of Apri120, 2005, and tbatS~·s sett1ettterd~aI. 

2 to sue in the October 2004 written agreements are valid and enforceable, not void. 

3 PRAYER FOR RELIEF 

4 WHEREFQRE, the Plaintiffs pray for the following relief: 

5 1. For a declaration that Purchase Agreement I, Purchase Agreement II, the Exchange 

6 and the Holder Voting Agreement are valid and enforceable; 

7 For a declaration that Purchase Agreement I, Purchase Agreement II, the Exchange 

8 and the Holder Voting Agreement set forth Saverin's precise ownership interest in the 

9 to the exclusion of any oral agreement or promise alleged by Saverin; 

10 3. For a declaration that Saverin is not entitled to any additional ownership interest in the 

11 beyond that established in Purchase Agreement I, Purchase Agreement II, the Exchange 

12 and the Holder Voting Agreement; 

13 4. For an award of damages in an amount to be proven at trial; 

14 5. For an award of reasonable attorneys' fees and costs; and 

15 6. For such other and further relief as the Court deems just and proper. 

16 JURY DEMAND 

17 Plaintiffs demand a trial by jury. 

18 Dated: July ,2008 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RUBY & SCHOFIELD 
By: Allen Ruby 

WILSON SONSINI GOODRICH & ROSATI 
. Professional Corporation 

By:~~~~~ ________________ __ 
Boris Feldman 

Attorneys for Plaintiffs/Cross-Defendants 
Facebook, Inc., thefacebook, LLC and 
Mark E. Zuckerberg 

Third Amended Complaint 
Case No. 105 CV-039867 



1 
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18 

19 

20 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

CITY AND 

21 

22 

23 

COUNTY OF SANTA CLARA 

UNLIMITED JURISDICTION 

24 F ACEBOOK, INC., a Delaware 
Corporation, THEF ACEBOOK, LLC, a 

25 Florida limited liability company, and 
MARK E. ZUCKERBERG, an 

26 individual, 

27 

28 

Plaintiffs, 

v. 

EDUARDO SA VERIN, an individual, 
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1 Plaintiffs Facebook, Inc. ("Facebook" or the "Company"), thefacebook, LLC (the "LLC'') 

2/ and Mark E. Zuckerberg ("Zuckerberg") (collectively, "Plaintiffs") hereby allege for their Third I 

3 

4 

Amended Complaint against Defendant Eduardo Saverin ("Saverin" or "Defendant"), on personal I 

knowledge as to their own actions and on information and belief as to the actions of others, as 

5 follows: 

6 SUMMARY OF THE ACTION 

7 1. This is an action for declaratory, injunctive and monetary relief and damages arising 

8 ut of various improper acts perpetrated by the Defendant. Plaintiffs hereby bring this suit against 

9UI~~~~~~Mffi~4ru~r.H~ffi*~~~~~~Hffi~nW~~~~Hff~W 

1011~~~~~~rnH~~~~~~~~~~*H~W*~~~~Hfr~~~~ 

11 

1211~~~~~~~~~ruw~~Rm~&ffi~~~~~~~~~~~~~ 

1311~~~~~~&&~~~mffi~~~~~~~~~~~~~ffiW~ 

14 1lJa1:1:H€~,Saverin. Plaintiffs seek a declaration that written agreements signed by Saverin in 

15 ctober 2004 are valid and enforceable, that such agreements establish Saverin's precise 

16 wnership interest in the Company to the exclusion of any oral agreement or promise alleged 

17 y Saverin, and that Saverin is not entitled to any additional ownership interest in the 

18 ompany beyond that established by the written agreements. Furthermore, those written 

19 greements have already settled and released all claims set forth in Saverin's cross-complaint 

20 

21 

22 

23 

24 

25 

26 

27 

28 

erein, as well as in the demand letter that Saverin sent Plaintiffs on April 20, 2005 and that 

rompted the instant litigation. In essence, Saverin's demand letter and cross-complaint seek 

o revive a dispute that had already been "fully and forever" settled. Accordingly, Plaintiffs 

urther seek a declaration that the instant dispute has already been settled, and that Saverin 

as already released, and agreed not bring suit on, the claims in his demand letter and cross-

omplaint. Moreover, because the sending of the demand letter and the filing of the cross

omplaint violated the terms of Saverin's settlement agreement and release, Plaintiffs have 

ustained damages herein, including not only the fees and costs expended to bring the instant 
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1 coon and to defend against Saverin's cross-claims but also the premium consequently paid 

2 0 secure investment capital for the Company. 

3 2. V/hile Zuekerberg. Dustin Moskovitz ('"Moskovitz") and others at the Company 

4 The written agreements were essentially a bill of divorce between Saverin, on the one 

5 and, and the Company and Zuckerberg, on the other hand. The divorce was necessitated by 

6 averin's pattern of misconduct in connection with the LLC, the Company's effective 

7' redecessor. That misconduct included improperly seizing the business's gravely needed 

8 unds, holding the business hostage, and intentionally interfering with its growth. By these 

9 cts, Saverin attempted to take control of the business. But that control was undeserved: 

10 hile Facebook co-founders Zuckerberg and Dustin Moskovitz ("Moskovitz") dropped out 

11 f Harvard to spend thousands of hours working on and growing the business into a success, 

12 averin stayed at Harvard and refused to contribute any sought-after or meaningful efforts 

13 owards the business. Instead, he attempted to derail the business while it was seeking its first 

1511~~~~mffi~~H*~~ffiffi~~~~H&~~w.r~~~ffiH~ffiffi~~~ 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

isdeeds did not go unaddressed. In the summer of 2004, as Saverin was freezing the 

usiness's funds and attempting to derail its first round of financing, Zuckerberg and 

oskovitz formed the Company. Saverin, acknowledging that his bid to seize control of the 

usiness was now over, agreed to give up his role in its management. Accordingly, the LLC's 

wners - Zuckerberg, Saverin and Moskovitz - entered into the above-mentioned written 

greements, in which they exchanged their interests in the LLC for shares in the Company, 

nd in which Saverin agreed to forego his voting rights associated with those shares and to 

ettle and release any claims he might have. In return, Saverin received a unique and 

xtraordinary benefit: Whereas Zuckerberg and Moskovitz, who were continuing with the 

ompany, received all of their Company shares subject to a vesting schedule, Saverin 

eceived all of his Company shares fully vested. But Saverin still was not satisfied. He 

-3 
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• 
1 ontinued his campaign of misconduct - now using the Company as his personal cash cow -

2 y misappropriating the Company's trade secrets, usurping corporate opportunities, 

3 iverting sales from the Company's customers to a competing company, interfering with 

4 nvestment in the business, and placing unauthorized advertisements on the Company's 

5 ebsite. These acts culminated in Saverin's litigation-precipitating threat to sue Plaintiffs if 

6 hey did not give him 30% of the Company. In short, now that the Company has had...seme 

7 ublicized successes, heSaverin again seeks to extort from it semean undeserved personal benefit. 

811~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

911~~~~~ffi*~~~~~~~~~~~~*& 

10 PAURTIES 

11 3. Plaintiff Facebook is a Delaware corporation with its principal place of business in Palo 

12 Ito, California. The Company operates an online directory that connects people through social 

13 etworks at colleges and universities. 

14 4. PlainiiffLLC is a Florida limited liability company that was acquired by Facebook.the 

15 

16 5. PlaintiffZuckerberg is an·individual who resides in Menlo ParkSanta Clara County, 

17 alifornia. Zuckerberg is, and at all relevant times has been, the inventor, co-founder, Chief 

xecutive Officer and majoritylargest shareholder of the Company. Zuckerberg was also listed as 

managing member of the LLC in its Articles of Organization and was the majority holder of the 

20 LC's interests. 

21 6. Defendant Saverin is an individual, who, on information and belief, resides in Boston, 

22 assachusetts. Saverin is also a shareholder of the Company. Saverin was listed as a managing 

ember of the LLC in its Articles of Organization and, at all--relevant times, held himself out as the 

bief Financial Officer of the business. 

25 

26 

27 

28 

VENUE AND JURISDICTION 

7. Venue is proper, pursuant to California Code of Civil Procedure section 395 because: 

1) the contracts that are the subject of this action were entered into in Palo Alto, Calitemia~ (2) the 

-4 

9GGSSF 1 :&67511.1 

160693 J3wmw--

SECOND AMENDED COMPLAINT 

Third Amended Complaint • 
Case No. lOS CV-039867 

-



efendant consented to venue in Santa Clara County in the contracts that are the subject of this 

2 tiOfl;--fJ-, which are attached hereto as Exhibits A through D; (2) Plaintiff Facebook has its 

3 rincipal place of business in Palo Alto, California, and Zuckerberg resides in Menlo ParkSanta 

4 lara County, California; (43) the injuries to tfle.-Plaintiffs arose and/or were suffered in Palo Alto 

5 alifornia; and (~) some or all of the wrongful conduct complained of herein took place in Santa 

6 lara County, California. Additionally, this Court has personal jurisdiction over Defendant. In the 

7 ontracts that are the subject of this action, which are attached hereto as Exhibits A through D, 

8 efendant expressly agreed that Santa Clara County, California, would be the exclusive 

9 urisdiction for any disputes concerning such contract contracts and consented to personal 

10 urisdiction here. 

11 FACTUAL BACKGROUND 

12 8. In or about January 2004, Zuckerberg, while a college studentan undergraduate at 

13 arvard, conceived the idea of an online directory that connects people through social networks at 

14 olleges and universities and planned to turn his idea into a business. Zuckerberg approached 

15 averin, a college classmate, in January 2004 regarding his new idea. Zuckerberg and Saverin each 

16 rally agreed to invest $1,000 to start the business. The business was not initially organized as any 

17 pecific legal entity, but the parties Zuckerberg and Saverin did come to an oral agreement about 

18 ' their respective ownership interests in the business and management responsibilities. 

19 They agreed that Zuckerberg would serve as CEO and run the technical side of the 

20 usiness- - designing and running the website, creating new web content, and building and 

21 aintaining hardware to operate the site- - and Saverin would serve as CFO and take care of the 

22 mance aspects of the business. Zuckerberg and Saverin also agreed to divide the ownership rights 

23 follows: 67% held byfor Zuckerberg and 33% byfor Saverin. 

24 9. Zuckerberg and Saverin launched the business'business's website, 

25 .thefacebook.com, in February 2004 and quickly realized that they needed assistance to run 

26 e business. As a result, they recruited Zuckerberg's college roommate, Moskovitz, to work on 

27 he business. The principals informally restructured the equity ownership as follows: Zuckerberg 

28 
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1 for Zuckerberg; 30~% for Saverin; and 5% for Moskovitz~. Up until 

2 point, the business was being run as an unincorporated association or informal partnership. 

3 10. On April 13, 2004, the business Saverin formed the LLC, which was organized as a 

4 liability company under Florida law. Zuckerberg, Moskovitz and Saverin are each listed as I 

5 and managers of the LLC in the Articles of Organization. At no time were the 

6 property rights in the business ever assigned to the LLC. At no time did those 

7 ever belong to the LLC. 

8 11. In or about June 2004, Zuckerberg and Moskovitz decided to leave coUegeleft Harvard 

9 me¥emoved to California to work full time on the business. Up to this point, the three 

10 had been running the business from Massachusetts while they attended college~. But 

11 the business was beginning to grow-ss, Zuckerberg and Moskovitz moved to California to 

12 all their time and energy to the business. Saverin, however, chose not to leave school or to 

13 to California with the other founders. At or around this time, Zuckerberg was introduced to 

14 Parker ("Parker") who began doing some work for the business, and Zuckerberg and Saverin 

15 to each invest $20,000 in the business to fund future expenses. In or about July 2004, as 

16 e business continued to grow, Zuckerberg and Moskovitz decided that they would not 

17 to Harvard for the fall term but would remain in California to work on the business 

18 time. Despite repeated urgings by Zuckerberg and Moskovitz to do the same, Saverin 

19 to return to Harvard for the fall term. 

20 12. On or about July 15,2004, Zuckerberg, Moskovitz and Parker were working on new 

21 for the website and trying to raise additional capital. Zuckerberg was in contact with 

22 angel investors and identified two who wanted to invest. However, before Zuckerberg 

23 execute a term sheet with the investors, Saverin sent Zuckerberg a letter asserting that the 

24 had originally agreed tftatto give Saverin would have control over the business, and that, 

25 he had Saverin received written authority to do what he wanted with the business, he-Saverin 

26 obstruct the efforts of the other shareholders owners of the business and the advancement 

27 Saverin also stated that since he owned 30% of the business, he would make 

28 
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r 1 t impossible for the business to raise any financing until this matter was resolved. Saverin's 

2 bstruction was disclosed to the angel investors, who refused to sign the term slieet.consequently 

3 ecame concerned about making an equity investment. Eventually, the investors purchased 

4 n or around September 27, 2004, hHt--the investors signed a term sheet in 

5 

6 'interfered with the business's ability to gain financing, and the value at 

7 . and structure of the investment 

8 eflected the investors' knowledge of Saverin's conduct and reflected that fact and \\'as were thus 

9 less beneficial to the business than itthey otherwise would have been. 

10 13. On or about July 28, 2004Meanwhile, Saverin attempted to hijack the business by 

11 eizing itscontrol of the LLC's bank account and trying to wrest control of the business from 

12 . .. In June 2004, Saverin had opened a bank 

. IIJLw" .... m ~~~131 :r.mmLfadh .. hll<:lness and in the name of the business LLC and made himself the sole signatory 
I I 

n the account. On or about July 28, 2004, Saverin froze the bank that account and refused to 

elease any of the funds unless he was given greater control over the business. The business 

esperately needed these funds to fffiYCover basic expenses, pay employees and t&purchase new 

ervers and other equipment which were necessary to operate and grow the business. for operation 

nd growth. Consequently, Zuckerberg was forced to invest an additional $85,000 of his own 

ersonal funds, including $28,000 on 25 new servers, in order to keep the business going. The 

nds invested by Zuckerberg were originally earmarked for his college tuition. 

14. On or about July 28,2004, Saverin also requestedfurther attempted to wrest control 

f the business from Zuckerberg by requesting that Zuckerberg sign a limited liability operating 

greement that he had prepared by Saverin. Saverin informed Zuckerberg that he would orHy 

How Zuckerberg to see the agreement only if Zuckerberg agreed to sign it without showing it to 

is lawyers or personal advisors. Zuckerberg refused, but attempted to resolve the situation by 

aving the parties' oral agreement about the parties' respective ownership interests and 

28 
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r 1 anagement responsibilities memorialized in an operating agreement. However, Saverin refused 

2 0 sign the agreement. 

3 15. At this point, in an attempt to clean up the affairs ofthe business and to be more 

4 ttractive to potential investors, Zuckerberg and Moskovitz decided to incorporate in Delaware and 

5 sign all of their intellectual property rights in the business and their membership interests in the 

6 LC to the Company. The Company was incorporated ooder Delaware law on July 29,2004. 

7 oth Zuckerberg's and Moskovitz's shares in the Company were subject to a vesting schedule, 

8 ontingent upon their continuing employment with the company. Company_ Saverin was informed 

9 at he would be permitted to exchange his LLC interests for an equal percentage of the Company 

10 d to buy additional shares in the Company. However, Zuckerberg explained that because 

11 averin was offered the opportunity but refused to relocate to California to work as a full-time 

12 mployee and had failed to execute the tasks that he had agreed to perform for the business, he 

13 ouid not be asked to be an employee or part of the management team of the Company going 

14 orward. Because Saverin would not be part of the management team, Saverin was also informed 

15 hat, oolike Zuckerberg and Moskovitz, his shares in the Company would not be subject to vesting 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ut would, of course, be subject to additional dilution as existing and future employees ofthe 

ompany received additional equity as their employment continued or began and as new investors 

urchased shares. Zuckerberg further explained that Zuckerberg, Moskovitz and the Company's 

otential investors did not want Saverin to have any managerial or other control over the Company. 

uckerberg made it clear to Saverin that this meant that Saverin's percentage interest in the 

ompany would decline over time, while Zuckerberg's, Moskovitz's, Moskovitz and other 

xi sting employees would likely receive additional equity as the Company grew.- On information 

d belief, Saverin stated that he ooderstood this, and was willing to execute documents reflecting 

d relating to his equity ownership, lack of continuing employment, vesting obligations, lack of 

uture employment, and lack of voting rights. 

16. On or about October 31,2004, Saverin entered into a number of agreements with the 

ompany regarding the exchange of his LLC interests and purchase of ownership interests in the 
-8 
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• 
~ ompany. Specifically, Saverin entered into a Common Stock Purchase Agreement ("Purchase 

2 greement I") wherein he agreed to purchase 1,250,000 shares of the Company's common stock 

3 . or a purchase price of $1 0,750. Saverin also agreed pursuant to Purchase Agreement I to assign all 

4 f his intellectual property rights (if any) and all information, rights and interest that he obtained or 

5 rea ted while working on the business, including customer lists, to the Company and to keep such 

6 ormation confidential. A copy of tRe-Purchase Agreement I is attached hereto as Exhibit A and 

7 s incorporated herein by this reference. DefendantSaverin also entered into a second Common 

8 tock Purchase Agreement ("Purchase Agreement II") in which he agreed to purchase 78,334 

9 hares of common stock of the Company for a price of $673.68. A copy oftRe-Purchase 

10 greement II is attached hereto as Exhibit B and is incorporated herein by this reference. That 

11 ame day, DettmdantSaverin, along with Moskowitz and Zuckerberg, executed an Exchange 

12 greement, whereby each agreed to exchange their interests in the LLC for shares in the newly-

13 ncorporated Company. A copy of the Exchange Agreement is attached hereto as Exhibit C and is 

14 ncorporated herein by this reference. As a result of the exchange, the following shares of common 

15 tock in the Company were issued: to Zuckerberg-=, 169,273; to Saverin-=, 78,334; to Moskovitz 

16 ,13,056. As a result of these agreements, the Company acquired all right, title and interest in the 

17 LC and all membership interests therein. Accordingly, the Company became the sole member of 

18 Each of these agreements contained a full release of aU kno'lt'fl Of unknm,vn claims that 

19 

20 nllflre-tJfat€~4flesc~!'feIemetl1£.Purchase Agreement I further provided that Saverin (i) agrees 

21 

22 

23 

24 

25 

26 

27 

28 

hat his being permitted to purchase shares under the agreement represents settlement in full 

f all outstanding obligations owed to Saverin by, inter alia, the Company and its officers, 

mployees and subsidiaries (including the LLC), and (ii) fully and forever releases, and 

grees not to sue concerning, all known or unknown claims that he may possess against, inter 

lia, the Company and its officers, employees and subsidiaries (including the LLC) as of the 

ate of the agreement. The Exchange Agreement contains essentially identical language. On 

ctober 31, 2004, Defimdant Saverin also entered into a Holder Voting Agreement, in which 

D(XSSFI8675IU 
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'~ete:RtHaH-Sa1veriD agreed to relinquish voting rights &Yef-as8oCiated with 

vote in various, specified ways. A copy of the Holder Voting Agreement is attached hereto as 

'bit D and is incorporated herein by this reference. 

17. In the ffil-lwinter of 2004-05, the Company hired a new sales representative to officially 

"'~.H'''''''''''' Saverin because Saverin was no longer an employee of the Company. Effective as of the 

IIIPJ.~"IJ.U'~ of the October 31, 2004 agreements referenced above in paragraph 16Paragraph 16, 

agreed that he would no longernot thereafter work for the Company as an employee and 

immediately transition all matters to the Company's new sales representative, including all 

his knowledge about the Company's customers;- and advertising, and the systems that the 

IIPJmparlY had in place. On information and belief, Saverin never followed through with this 

"Ifls,slg~lenlt. Instead, Saverin kept communicating directly with advertising customers. 8averin 

12 nlffis&eeiTftfllie'€J-l<B-l.nS()I as Saverin was ever an employee of the Company or LLC, any such 

13 III~lll1plloYlment ceased by October 31, 2004, but Saverin agreed that he would thereafter do 

21 

work on some small projects for the Company and the Company ofTered to pay 8averin 

111B:5~eefiSHHa:lftHef-H1+~r'ef1~-H€l~wef;-t'~:eHR-I;arJ.t*l:-1ttH~eHlt@41'1@1that he would be paid at an 

consulting agreement that the Company offered to him and rate. For this work, Saverin 

' ........ "PT submitted any timecards or requests for payment, even though Zuckerberg had repeatedly 

UIIlslKeU him to do so. Although Saverin never executed the consulting agreement prepared for 

by the Company, both the Company and Saverin understood that the Company would 

Saverin as a consultant, rather than as an employee, for this work. 

18. After the Company's new sales representative took over all of the advertising accounts, 

Company received 20-30 emails from customers stating that they were pleased that someone 

was taking over the accounts because Saverin had been difficult to work with and was hard to 

in touch with. These advertising customers said that Saverin never answered his phone, that 

s voicemail was always full and that he rarely returned emails, even on days when advertising 

IIIJ<'u,u~.." .... "", .• "" were scheduled to go live. Not surprisingly, individualsIndividuals in contact with 

. 'd tb th did veMllittle work on Facebook's the Company's business during this period; 
-""'1"0' sal a e ~J -10 



1 '1m1Hl4~. Nonetheless, Saverin claimed to still Be Elemgbe working 80 hours ehv.a Week even 

2 he was directed to cease all such activity. 

3 19. QnIn or around February 2005, Saverin and a few of his friends launched a "job 

4 Illtle:twl::>rkmg website for college students called "Joboozle," which ts-was remarkably similar to 

5 .... " .. rur.thefacebookcom. On infonnation and belief, despite Saverin's obligation to maintain the 

6 'ty of Facebook's the Company's intellectual property rights and trade secrets, 

7 customer lists, pursuant to Purchase Agreement I, Saverin misappropriated the 

8 s trade secrets and provided them to Joboozle. Not surprisingly, many, ifnot all, of 

9 boozle's advertisers during the relevant period were advertising customers of Facebook.the 

10 pany. In addition, at or about this time, Saverin placed unauthorized advertisements for 

11 oboozle and other personal projects on Facebook'sthe Company's website. When the Company 

12 that Saverin was misappropriating advertising space on its website, it instructed him to 

13 immediately. However, on infonnation and belief, Saverin continued to place unauthorized 

14 on the Company's website until the Company was able to block his ability to access 

15 servers. In total, Saverin misappropriated thousands of dollars in free dollars' worth of 

16 from the Company. 

,17 20. In or about April 2005, the Company sought investments from various venture capital 

18 III'U'''~'''' When Saverin learned of this, he used the infonnation to try to hold the Company hostage 

19 again- - implying that he would not allow the Company to move forward with any financing 

20 some special compensation for him. On April 20, 2005, Saverin sent a letter to the 

21 , through his attorney, stating, inter alia, that he challenged the validity ofthe October 

22 agreements attached hereto as Exhibits A through D. Saverin's letter demanded 

23 of his "rightful equity position" and threatened that, if his concerns were not 

24 promptly," he would "take all appropriate steps to protect and enforce his rights." 

25 response, the Company infonned Saverin on April 20, 2005 that he was not an employee of the 

26 UJ..;()mlParty, had no responsibilities with the Company and should cease all communications with the 

27 's advertising customers immediately. Despite Saverin's conduct 'which '.vas disclosed to 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

venture capital round of financing was completed, despite Saverin's eonduet 

which was disclosed to the investor - but the ultimate transaction value reflected Saverin's 

HII:::oln01lct. Indeed, Saverin's conduct forced the Company to make significant concessions to 

investor in order to secure the investment. 

FIRST CAUSE OF ACTION FOR DECLARP .. TORY RELIEF BY ALL PLAINTIFFS 

ZUCKERBERC, FACEBOOK, INC. AND THEFACEBOOK, LLC AGAINST 

DEFENDANT SAVERIN FOR DECLARATION THAT THE OCTOBER 2004 WRITTEN' 

AGREEMENTS ARE VALID AND ESTABLISH SA VERIN'S OWNERSHIP INTEREST 

IN THE COMPANY 

21. Plaintiffs incorporate herein all the allegations contained in paragraphsParagraphs 1 

IIIUllVU"'c.t' 20 of this Third Amended Complaint. 

22. An actual controversy has arisen and now exists between Plaintiffs and 

D~erefl:€HHtt:~a,{erlD regarding the validity and enforceability of the various contracts entered into by 

ber 2004 written agreements referenced in Paragraph 16 and the parties' 

IlIte!me(::tl've ownership pursuant to ffi:l:€bthese written agreements. DefendantSaverin contends that 

111fTl''''~'''''''''' written agreements referenced in Paragraph 16 are not valid and that he should be given a 

0% equity stake in the Company. Plaintiffs on the other hand contend that thethese written 

1I11l12:ree:me:nts are valid, and binding, and establish Saverin's equity interest in the Company. 

23. Plaintiffs request a judicial determination that the foregoing contracts are validthese 

Illbrrif1~ .. n agreements are valid and enforceable, and establish Defendant'sSaverin's precise 

interests in the Company to the exclusion of any oral agreement or promise alleged 

Saverin. Plaintiffs further seek a judicial determination that Defendant Saverin is not entitled 

any additional equity ownership interests in the Company beyond that established in these 

agreements. 

SECOND CAUSE OF ACTION FOR MISAPPROPRIATION OF TRADE 

SECRETS BY ALL PLAINTIFFS FACEBOOK, INC. AND THEFA.CEBOOK, LLC 

AGAINST DEFENDANT SA VERIN FOR BREACH OF SETTLEMENT AGREEMENT 
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1 24. Plaintiffs incorporate herein all the allegations contained in paragmfIbsParagraphs 1 

2 .,Lu.J.vl.<=...J.23 of this Third Amended Complaint. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Faeebook provided Saverin access to confidential business and technical 

information. "/hich 'Nere trade secrets. including confidential customer lists. subject to certain 

confidentiality obligations so that Saverin could perform 'Nork tor Facebook. Facebook took 

reasonable steps in order to maintain the confidentiality of that trade secret information. 

Facebook' 5 trade secret information has substantial. independent economic 

value from not being known to the public or other persons who could obtain economic value from 

not being known to the public or to other persons "'lho could obtain economic value from their 

disclosure or use. 

On information and belief: despite Saverin's obligation to maintain the 

confidentiality of all intellectual property rights and trade secrets, including customer lists, 

pursuant to Purchase Agreement I, Saverin has misappropriated the Company's confidential 

business and technical information, ,,"hich are trade secrets. Specifically, on information and 

belief, Saverin provided confidential information constituting trade secrets to a competing 'llebsite, 

Joboozle. 

Saverin's acts constitute misappropriation of trade secrets under the 

Uniform Trade Secrets Act, §§ 3426, et seq. of the California Civil Code. 

25. In the October 2004 written agreements referenced in Paragraph 16, Saverin 

2() IlIbn' .... "' ... that being permitted to purchase Company shares under Purchase Agreement I 

21 

22 

23 

24 

settlement infull of all outstanding obligations owed to [Saverin] by the Company 

its officers, board members, stockholders, managers, supervisors, affiliates, agents, 

ployees and subsidiaries (including but not limited to TheFacebook LLC)." Exhibit A, ~ 7 

emphasis added). Similarly, Saverin agreed that his exchange of his LLC interest for 

25 ompany shares under the Exchange Agreement (which exchange was completed by 

26 IIIPllri>hD'U" Agreement II) "represents settlement in full of all outstanding obligations owed to 

27 

28 

by the Company and its officers, board members, stockholders, managers, 
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1 upervisors, affiliates, agents, employees and subsidiaries and/or by TheFaeebook LLC, and 

2 s officers, board members, stockholders, managers, supervisors, affiliates, agents, employees 

3 nd subsidiaries." Exhibit C, ~ 4 (emphasis added). 

4 26. By sending his letter of April 20, 2005, Saverin breached each settlement 

5 greement as set forth above. 

6 27. Saverin's April 20, 2005 letter caused the Company to make significant ""''''''.'''''''''''''''''''''''1 

7 0 an investor in order to secure its investment and diminished the value of the Company. 

8 28. Further, by filing his cross-complaint herein against Plaintiffs, Saverin 

9 ndependently breached each settlement agreement as set forth above. 

10 29. In defending against Saverin's cross-complaint herein and in bringing the instant 

11 ction to enforce each settlement agreement as set forth above, Plaintiffs have incurred and 

12 aid attorneys' fees and costs. 

13 30. Plaintiffs are contractually entitled to attorneys' fees and costs from Saverin. Each 

14 f the October 2004 written agreements referenced in Paragraph 16 provides: "[Saverin] 

15 grees that the prevailing party in any legal action shall be awarded its reasonable attorneys' 

16 ees and costs." Exhibit A, ~ 8(a); Exhibit B, ~ 7(a); Exhibit C, ~ 6; Exhibit D, ~ 6.5. 

17 31. At all relevant times, Plaintiffs have performed their obligations under the October 

18 004 written agreements referenced in Paragraph 16. 

19 32. As a direct and proximate result of Saverin' s misappropriation of trade secretsbreach of 

20 aeh settlement agreement as set forth above, Plaintiffs have been damaged in an amount to be 

21 roven at trial. 

22 TIDRD CAUSE OF ACTION FOR TORTIOUS INTERFERENCE WITH 

23 PROSPECTIVE ECONOMIC ADVANTAGE BY ALL PLAINTIFFS ZUCKERBERG, 

24 FACE BOOK, INC. AND THEFACEBOOK, LLC AGAINST DEFENDANT SAVERIN 

25 FOR BREACH OF RELEASE 

26 33. Plaintiffs incorporate herein all the allegations contained in paragraphs Paragraphs 1 

27 hrough ~32 ofthis Third Amended Complaint. 

28 
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, 11 ....... 
1 Fiieebook' s advertisiog eastomers eoftStitate speeHie eeOBOmie \ , 
2 relationships having present ecooomic benefits to Facebook and the flFebability of flitm'e eeoftomtc 

: 3 benefit to Facebook. 

4 Saverin kns' ..... and knows of the existence of the relationships betvleen 

5 Facebook and its advertising customers. Indeed. because he "¥as doing sales and marketing on 

6 behalf of Facebook. Saverin had broad access to Facebook' s confidential business and technical 

7 information and cHstomef lists. which constitute Hade secfets to be Hsed solei .. , for the benefit of 
" 

8 Facebook. 

9 Upon information and belief, Saverin engaged in intentional acts designed 

10 to disrupt the relationships between Facebook and its customers, including damaging Facebook's 

11 relationship with its customers by influencing the Company's customers to flurchase advertising 

12 sflace on Joboozle in derogation to Facebook. On information and belief~ Saverin placed 

13 unauthorized advertisements on the Company's ,!Iebsite for Joboozle, failed to transition his sales 

14 and marketing duties to the Company's neVl sales representative, purposely ignored requests from 

15 advertising customers even on days 'Nhen advertising campaigns were scheduled to go live thereby 

16 harming the Company's reputation and ability to attract and maintain customers, continued to 

17 contact adyertising customers after he ' .... as ordefed to cease all communications "'lith the 

18 Company's ad:vertisers, and used confidential information, including customef lists, to divert 

19 business from Facebook to Joboozle, a competing website. Moreoyer, on information and belief, 

20 Saverin engaged in intentional acts designed to disrupt the Company's relationship with potential 

21 investors and its ability to raise capital on two separate occasions. 

22 A:s a direct and proximate result of Saver in's intentional interference with 

23 Plaintiffs' prospective economic advantage, Plaintiffs have been damaged in an amount to be 

24 proven at trial, including lost advertising sales, a decrease in the Company's market value and 

25 investment capital. 

26 Plaintiffs are informed and believe, and on that basis allege, that Saverin's 

27 tortious interference was willful, malicious, oppressive and in furtherance of an effort to injure 

28 
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1 Faeebook, and Plaimiffs tliet:efoi'EI are et1titletl ttl. aft aWare of fNIlitive Of eMIft~8fY Mmagea te 

2 pooish Defendant's 'Nfongful cond1:tct and to make an example of it. 

3 FOURTH CAUSE OF ACTION FOR CONVERSION BY PLAINTIFFS ZUCKERBERG 

4 AND THEFACEBOOK, LLC ACAINST DEFENDl .... NT SAVERIN 

5 Plaintiffs Zuckerberg and the LLC incorporate herein all the allegations 

6 contained in paragraphs 1 through 35 of this Amended Complaint. 

7 Saverin opened a bank account for the LLC and made himself the sole 

8 signatory onIn the account. 

9 Saverin converted and refused to allo'~'lOctober 2004 written agreements 

10 referenced in Paragraph 16, Saverin agreed to release all known and unknown claims that 

11 he may possess against, inter alia, the LLC or Zuckerberg to 'Nithdraw its funds from Company 

12 and its bank account. 

13 34. As a direct and prmdmate result of Saver in's conversion, officers, employees and 

14 bsidiaries (including the LLC and Zuckerberg have been damaged in an amount to be proven at 

15 ) as of the use of the capital that Saverin refused 

16111~~~~~ffiffiftffi*ffi~~~~~*ffi~~~~~~~~ffiffi~rHffiffi~~~W 

1711~~ffiH~HW~~&.ffi~~fflffHffi~~~~~~~~~~ffiH~~ffiH*tiffirmffi~ffi6 

18 date of the conversion until the date that Saverin released the funds. agreements. 

19 Plaintiffs Zuckerberg and the LLC are informed and believe, and on that 

20 basis allege, that Saverin's conversion was willful, malicious, oppressive and in furtherance of an 

21 effort to injure the business, and Plaintiffs Zuckerberg and the LLC therefore are entitled to an 

22 award of punitive or exemplary damages to punish Defendant's wrongful conduct and to make an 

23 example of it. 

24 FIFTH CAUSE OF ACTION FOR BREACH OF FIDUCIARY DUTY BY PLAINTIFFS 

25 ZUCKERBERC AND THEFACEBOOK, LLC 

26 Plaintiffs Zuckerberg and the LLC incorporate herein all the allegations 

27 contained in paragraphs 1 thro1:tgh 40 of this Amended Complaint. 

28 
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1 

2 partfler in a commoalavl partnership, fHaHagiag member of the LLC ftRd an offieer of the 

3 busiaess. 

4 In total disregard of and contrary to his fiduciary duties, as alleged above, 

5 Sa-verin, among other things, improperly seized business funds of the LbC v/hea they were 

6 gravely needed, t'.viee held the business hostage and insisted on recei1,ing a 30% stake in the 

7 business, misappropriated trade secrets, intentionally interfered with the gro'l''lth of the business, 

8 usurped corporate opportunities, placed uaauthorized advertisements for Joboozle and other 

9 personal projects on the business' website and diverted sales from the business' customers to a 

1 () competiag business. 

11 35. Thus, in Purchase Agreement I, Saverin agreed that he 

12 on his own behalf, and on behalf of his agents, heirs, family members, 
executors, and assigns, hereby fully and forever releases the Company and its 

13 officers, .•. employees, ..• subsidiaries (including but not limited to 
TheFacebook, LLC), predecessor and successor corporations, and assigns (the 

14 "Releasees"), from ... any claim, duty, obligation or cause of action relating to 
any matters of any kind, whether presently known or unknown, suspected or 

15 unsuspected, matured or unmatured, that [Saverin] may possess arising from 
any omissions, acts, facts or circumstances that have occurred up until and 

16 including the date of this Agreement including, without limitation: 
(a) any and all claims relating to or arising from [Saverin)'s 

17 employment relationship with the Company or TheFacebook, LLC (together, 
"TFB"), if any, and the termination of that relationship; 

18 (b) any and all claims relating to, or arising from, [Saverin]'s right 
to purchase, or actual purchase of, or holding of, any shares of capital stock of 

19 any nature ofthe TFB, including, without limitation, any claims for fraud, 
misrepresentation, breach of fiduciary duty, breach of duty under applicable 

2() state corporate law, and securities fraud under any state or federal law; [and] 
(c) any and all claims under the law of any jurisdiction including, 

21 but not limited to, wrongful discharge of employment; constructive discharge 
from employment; termination in violation of public policy; discrimination; 

22 breach of contract, both express and implied; breach of a covenant of good 
faith and fair dealing, both express and implied; promissory estoppel; 

23 negligent or intentional infliction of emotional distress; negligent or intentional 
misrepresentation; negligent or intentional interference with contract or 

24 prospective economic advantage; unfair business practices; defamation; libel; 
slander; negligence; personal injury; assault; battery; invasion of privacy; 

25 false imprisonment; and conversion .... 

26 Exhibit A" 7(a)-(c) (emphases added). 

27 

28 

36. 
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ra1JaiJlf«:ibfS agebts, heirs, family membel'l, 
exeeutors, and assigns, hereby fully lind forever reletlSes the Company and its 

2 officers, ••. employees, ... subsidiaries, predecessor and successor 
corporations, and assigns, and TheFacebook, LLC and its officers, .•. 

3 employees, •.. subsidiaries, predeeessor and successor corporations, and 
assigns, from ... any claim, duty, debt, liability, obligation or cause of action 

4 relating to any matters of any kind, whether presently known or unknown, 
suspected or unsuspected, matured or unmatured, that [Saverin] may possess 

5 arising from any omissions, acts, facts or circumstances that have occurred up 
until and including the date of this Agreement including, without limitation: 

6 (a) any and all claims relating to or arising from [Saverin]'s 
employment relationship with the Company or TheFacebook, LLC (together, 

1 "TFB"), if any, and the termination of that relationship; 
(b) any and all claims relating to, or arising from, [Saverin]'s right 

8 to purchase, or actual purchase of, or holding of, any shares of capital stock of 
any nature of the TFB, including, without limitation, any claims for fraud, 

9 misrepresentation, breach of fiduciary duty, breach of duty under applicable 
state corporate law, and securities fraud under any state or federal law; [and] 

10 (c) any and all claims under the law of any jurisdiction including, 
but not limited to, wrongful discharge of employment; constructive discharge 

11 from employment; termination in violation of public policy; discrimination; 
breach of contract, both express and implied; breach of a covenant of good 

12 faith and fair dealing, both express and implied; promissory estoppel; 
negligent or intentional infliction of emotional distress; negligent or intentional 

13 misrepresentation; negligent or intentional interference with contract or 
prospective economic advantage; unfair business practices; defamation; libel; 

14 slander; negligence; personal injury; assault; battery; invasion of privacy; 
false imprisonment; and conversion .... 

15 

16 Exhibit C, ~ 4(a)-(c) (emphases added). 

11 37. By sending his letter of April 20, 2005, Saverin breached each release as set forth 

18 

19 38. Saverin's April 20, 2005 letter caused the Company to make significant concessions 

20 an investor in order to secure its investment and diminished the value of the Company. 

21 39. Further, by filing his cross-complaint herein against Plaintiffs, Saverin 

22 11I.lllcte~Denctentlv breached each release as set forth above. 

23 40. In defending against Saverin's cross-complaint herein and in bringing the instant 

24 Illlu:tl()ln to enforce each release as set forth above, Plaintiffs have incurred and paid attorneys' 

25 

26 

21 

28 

and costs. 

41. Plaintiffs are contractually entitled to attorneys' fees and costs from Saverin. Each 

the October 2004 written agreements referenced in Paragraph 16 provides: "[Saverin] 
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1 that the prevailing party in any legal action shall be awarded its reasonable attorneys' 

2 and costs." Exhibit A, ,. 8(a); Exhibit B, ,. 7(a); Exhibit C, , 6; Exhibit D, ,6.5. 

3 42. At all relevant times, Plaintiffs have performed their obligations under the October 

4 written agreements referenced in Paragraph 16. 

5 43. As a direct and proximate result of Saverin's breach of his fiduciary dutieseach release 

6 set forth above, Plaintiffs Zuckerberg and the LLC have been damaged in an amount to be 

7 at triat including a decrease in the value of the business, including the LLC's subsequent 

8 

9 Plaintiffs Zucl(erberg and the LLC are infonned and believe, and on that 

10 basis allege, that Saverin' s breach of fiduciary duty 'lias 'Nillful, malicious, oppressive and in 

11 furtherance ofan effort to injure the business, and Plaintiffs therefore are entitled to an a'lIard of 

12 punitive or exemplary damages to punish Defendant's wrongful conduct and to make an example 

13 e:H-k 

14 FOURTH CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT 

15 SAVERIN FOR BREACH OF AGREEMENT NOT TO SUE 

16 44. Plaintiffs incorporate herein alJ the allegations contained in Paragraphs 1 through 

17 of this Third Amended Complaint. 

18 45. In the October 2004 written agreements referenced in Paragraph 16, Saverin 

19 not to sue concerning all known and unknown claims that he may possess against, 

20 alia, the Company and its officers, employees and subsidiaries (including the LLC) as of 

21 date of the agreements. 

22 46. Thus, in Purchase Agreement I, Saverin agreed that he 

23 on his own behalf, and on behalf of his agents, heirs, family members, 
executors, and assigns, hereby fUlly and forever • .. agree{s] not to sue 

24 concerning[) any claim, duty, obligation or cause of action relating to any 
matters of any kind, whether presently known or unknown, suspected or 

25 unsuspected, matured or unmatured, that [Saverin) may possess arising from 
any omissions, acts, facts or circumstances that have occurred up until and 

26 including the date of this Agreement including, without limitation: 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

(a) any and aD claims relating to or amiDg from \SaveriBl" 
employment relationship with the Company or TheFacebook, LLC (together, 
"TFB"), if any, and the termination of that relationship; 

(b) any and all claims relating to, or arising from, [Saverin]'s right 
to purchase, or actual purchase of, or holding of, any shares of capital stock of 
any nature of the TFB, including, without limitation, any claims for fraud, 
misrepresentation, breach of fiduciary duty, breach of duty under applicable 
state corporate law, and securities fraud under any state or federal law; [and] 

(c) any and all claims under the law of any jurisdiction including, 
but not limited to, wrongful discharge of employment; constructive discharge 
from employment; termination in violation of public policy; discrimination; 
breach of contract, both express and implied; breach of a covenant of good 
faith and fair dealing, both express and implied; promissory estoppel; 
negligent or intentional infliction of emotional distress; negligent or intentional 
misrepresentation; negligent or intentional interference with contract or 
prospective economic advantage; unfair business practices; defamation; libel; 
slander; negligence; personal injury; assault; battery; invasion of privacy; 
false imprisonment; and conversion .... 

Exhibit A, ~ 7(a)-(c) (emphases added). 

47. Similarly, in the Exchange Agreement, Saverin agreed that he 

on his own behalf, and on behalf of his agents, heirs, family members, 
13 executors, and assigns, hereby fully and forever • .• agree{sJ not to sue 

concerning[] any claim, duty, debt, liability, obligation or cause of action relating 
14 to any matters of any kind, whether presently known or unknown, suspected or 

unsuspected, matured or unmatured, that [Saverin] may possess arising from 
15 any omissions, acts, facts or circumstances that have occurred up until and 

including the date of this Agreement including, without limitation: 
16 (a) any and all claims relating to or arising from [Saverin]'s 

employment relationship with the Company or TheFacebook, LLC (together, 
17 "TFB"), if any, and the termination of that relationship; 

(b) any and all claims relating to, or arising from, [Saverin]'s right 
18 to purchase, or actual purchase of, or holding of, any shares of capital stock of 

any nature of the TFB, including, without limitation, any claims for fraud, 
19 misrepresentation, breach of fiduciary duty, breach of duty under applicable 

state corporate law, and securities fraud under any state or federal law; [and] 
20 (c) any and all claims under the law of any jurisdiction including, 

but not limited to, wrongful discharge of employment; constructive discharge 
21 from employment; termination in violation of public policy; discrimination; 

breach of contract, both express and implied; breach of a covenant of good 
22 faith and fair dealing, both express and implied; promissory estoppel; 

negligent or intentional infliction of emotional distress; negligent or intentional 
23 misrepresentation; negligent or intentional interference with contract or 

prospective economic advantage; unfair business practices; defamation; libel; 
24 slander; negligence; personal injury; assault; battery; invasion of privacy; 

false imprisonment; and conversion ••.. 
25 

26 

27 

28 

Exhibit C, ~ 4(a)-(c) (emphases added). 
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1 

2 

3 

4 

48. By sending his letter of April 10, 2005, Saverin breached each 1lgne1ftat'llo\· .... 

set forth above. 

49. Saverin's April 20, 2005 letter caused the Company to make significant concessions 

an investor in order to secure its investment and diminished the value of the Company. 

5 50. Further, by filing his cross-complaint herein against Plaintiffs, Saverin 

6 IlIlllloepelllO(m breached each agreement not to sue as set forth above. 

7 51. In defending against Saverin's cross-complaint herein and in bringing the instant 

8 IIII,n ...... '" to enforce each agreement not to sue as set forth above, Plaintiffs have incurred and 

9 attorneys' fees and costs. 

1 0 52. Plaintiffs are contractually entitled to attorneys' fees and costs from Saverin. Each 

11 the October 2004 written agreements referenced in Paragraph 16 provides: "[Saverin] 

12 IlIb<l.r ... >~ that the prevailing party in any legal action shall be awarded its reasonable attorneys' 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and costs." Exhibit A" 8(a); Exhibit B" 7(a); Exhibit C, , 6; Exhibit D" 6.5. 

53. At all relevant times, Plaintiffs have performed their obligations under the October 

written agreements referenced in Paragraph 16. 

54. As a direct and proximate result of Saverin's breach of each agreement not to sue 

set forth above, Plaintiffs have been damaged in an amount to be proven at trial. 

FIFTH CAUSE OF ACTION BY ALL PLAINTIFFS AGAINST DEFENDANT SA VERIN 

FOR A FURTHER DECLARATION THAT THE INSTANT DISPUTE HAS ALREADY 

BEEN SETTLED 

55. Plaintiffs incorporate herein all the allegations contained in Paragraphs 1 through 

of this Third Amended Complaint. 

56. An actual controversy has arisen and now exists between Plaintiffs and Saverin 

whether the instant dispute has already been settled, and whether Saverin has 

1 .. .,. •• 1'1" released, and agreed not to bring suit on, the claims set forth in his cross-complaint 

26 11'1'0£'''''''''''' as well as in his demand letter of April 20, 2005. Saverin contends that the October 

27 

28 

written agreements referenced in Paragraph 16 are not valid and that the releases 
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1 are void and lIot enforceable. Plailltiffs on the other band eontend that' ... , ,,' r'i'it1tP.ft" 

2 ents are valid and binding, and that the releases are valid and enforceable, not void. 

3 57. Plaintiffs request a judicial determination that the instant dispute has already 

4 settled, that Saverin has already released, and agreed not to bring suit on, the claims in 

5 cross-complaint herein, that Saverin had already released, and agree not to bring suit on, 

6 claims in his demand letter of April 20, 2005, and that Saverin's settlement agreements, 

7 , and agreements not to sue in the October 2004 written agreements are valid and 

8 not void. 

9 PRAYER FOR RELIEF 

10 WHEREFORE, the Plaintiffs pray for the following relief: 

11 1. For a declaration that Purchase Agreement I, Purchase Agreement II, the Exchange 

12 and the Holder Voting Agreement are valid and enforceable; 

13 2. For a declaration that the-Purchase Agreement I, Purchase Agreement II, the Exchange 

14 and the Holder Voting Agreement set forth Defendant'sSaverin's precise ownership 

15 in the Company; to the exclusion of any oral agreement or promise alleged by 

16 11I ..... " .. ...,'n 

17 3. For a declaration that DefendantSaverin is not entitled to any additional ~ 

18 interests in the Company beyond that established in Purchase Agreement I, 

19 Agreement II, the Exchange Agreement and the Holder Voting Agreement; 

20. 4. For an award of damages in an amount to be proven at trial; 

21 l. For recm,rery for unj ust enrichment as a result of Saverin' s misappropriation 

22 of trade secrets, as well as damages and other relief provided for in the Uniform Trade Secrets 

23 Act, section 3426.3 ofthe California Ciyil Code; 

24 2. For an order enjoining Saverin preliminarily and permanently from further 

25 use of Facebook's trade secrets under the Uniform Trade Secrets Act, section 3426.2 of the 

26 California Civil Code; 

27 

28 
[)(X'SSf 1:81075111 
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3. For punitive damages to the extent authorized by law; 
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1 5. For an award of reasonable attorneys' fees and costs (iBel:a.eiBg these ~'iQea 1ft \\\e 

3 6. For such other and further relief as the Court deems just and proper. 

4 
JURY DEMAND 

5 

6 
Plaintiffs demand a trial by jury. 

7' Dated: March 7, 2005July ,2008 RUBY & SCHOFIELD 

8 Respectfully submitted. 

9 JAMES E. BURNS 
PENELOPE A. GRABOYS 

10 ORRICK. HERRINGTON & SUTCLIFFE LLP 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

11 

James E. Bums. Jr. 
By: Allen Ruby 

WILSON SONSINI GOODRICH & 
ROSATI 
Professional Corporation 

By:~~~~~ ________________ _ 
Boris Feldman 

Attorneys for PlaintiffsPlaintiffs/Cross~ 
Defendants 
Facebook, Inc., thefacebook, LLC and 

-aH:d:-Mark E. Zuckerberg 
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CHOATE, HALL & STEWART LUI 

EXCHANGE PLACE 

. 53 STATE SrREE'r Dti1..Dw.: C~t7) 2 .... 2!!<4-

F..MIII.: JR@CII04T1!,(X)M BOSTON, MASSACHUSETTS 02100-2804-

lb!. E-mail and Certified Mail 

Mr. Mnrk E. Zuckerberg . 
1324 Shennan Avenue 
Menlo Pn~ CA 94025 
ZIlck@theJacebookcom 

By E-mail and Cel1it1ed Mail 

'TheF acebook. Inc. 
471 Emerson Street 
Palo Alto, CA 94025 

T (617) 241·5000 F C()t1) 248··11160 
,""",.~bCl.r"om. 

AprlJ 20, 2005 

Attention: Mr. Mark E. Znckerberg 

Re: ThcFaccbook, Inc. 

Gentle,men: 

This firm has boon engaged by Eduardo Savcrin to ri;prescnt him in comlccnon with his 
interest in TheFacebook, Ine. (the "Company''). In that regard, we have reviewed certain 
docwnents. including the documents presented to Mr. Saverin for his signature earlier this month 
as well documents Mr. Savexln was asked to sign last fallt among others. Our review of Ulose 
documents and further factual investigation has led us to conclude that Mr. Saverin's rights have 
been violated both by the Company and by Mr. Zuckerberg individually. The wrongful conduct 
includes the Company's and Mr. Zuckerberg's breach of agreexnents with Mr. Severin, and MI. 
Zuckerberg's breach offiduciary duties he owes to Mr. Saverin. r write on Mr. Sllverin's behalf 
to demand that: (i) Mr. Saverin's rightthl equity position be acknowledged. and recognized 
immediately; (ii) safeguards be put in place to prevent future breaches; and. (iii) Mr. Saverin 
receive appropriate compensation for his past, present, and future services rendered to the 
Company. 

As you know, Mr. Savenn and !vIr. Zuckerberg founded the Company in February, 2004, 
dividing ownership one-third to Mr. Saverin, two-thirds to Mr. Zuckerberg. The Company wes 
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not initially organized as a legal entity. but there was a clear understanding by all parties 
involved of Mr. Saverin's ecOllOmiC interest in the Company from day one, and Mr: Saverin has 
worked for the Company's benefit over the past year in reliance on that understanding. The 
Company later was organized as TheFacebook, LLC, a Florida limited liability company, in the 
summer of 2004. Our understanding is that the LtC was owned 65% by Mr. Zuckerberg. 30% 
by Mr. Saverin, and S% by a third individual, Dustin Moskovitz. 

In tile fan of 2004, Mr. Zuckerberg presented Mr. Saverin with documents relating to tbe 
change of ThePacebook, LLC from a Florida LLC to a Delaware corporation. At that time, Mr. 
Zuckerbcrg infoIIlle-d Mr. Saverin that if Mr. Saverin did not sign the documents. then Mr. 
Savcrin would lose his interest in the Company. Dased on fraudulent misrepresentations Mr. 
Zuckerberg made to Mr. Saverin at the time both orally and in writing and on J\.1r. Zuckcrberg's 
coercion, Mr. Sllverin signed the documents under duress. One such document was a Holder 
Voting Agreement, pursuant to which Mr. Saverin relinquished to M. Zuckerberg certain voting 
rights he had. as a shareholder. Due to the circumstance under which Mr. Savc:rin signed that 
Holder Voting Agreement, it is void and iJIleniorceable. . 

In February, 2005, . Mr. Zuckeroerg apparently caused the Company to file a First 
Amended and Restated Certificate of Incorporation (the ~'Restated Chartern

) with the JJc.laware 
Secretary of State's office. TIle Restated Charter, among other thin~ increased the number of 
common shares the Company is authorized to issue by 9,000,000 shares. Mr. Saverin did not 
vote in favor of the Restated Charter and was not informed of tWs filing either before or after it 
was made as Delaware law requires. He only very recently learned of it on his own. The 
Restated Charter indicates that it was signed by Mr. Zuckerberg on January 7. 2005, and that it 
"has b~en duly adopted by this corporation's Board of Directors and stockholders in accordance 
with the applicable provisions of Sections 228. 242. and 245 of the General Corporation Law of 
the State of Delaware." In fact, it had not been. Mr. Saverin was presented with a written 

'Consent dated January 14, 200S (which purports to authorize and approve the Restated Charter) 
only earlier this month for execution. Since then, the ,Company and c.ounsel purporting to act on 
the Company's behalf have repeatedly hounded Mr. Saverin to sign the January 14, 2005 
Consent. If the Restated Charter was, as it indicates, duly adopted. then there would be no 
reason for the repeated after-tbe-fact demands for Mr. Saverin to sign the COllsent. 

the other docl.iinents presented to Mr. Severin earlier this month for signature further 
evidence wrongful conduct by Mr. Zuckerberg and by the Company. Among those documents is 
a Consulting Agreement wbiell purports to acknowledge and rcaffmn a pre-existing agreemenl 
between the Company and Mr. Saverin, which agreement, in reality, does not exist and never 
existed. They also include; three separate Actions by Written Consent of the Stockholder of tlle 
Company - the one dated January 14, 2005, discussed above, as wen as Consents dated March 
28, 2005, and April 4, 2005. AU concern actions taken by the Company with no notice to Mr. 
Saverin and seek to "approve" or ratify actions well after the fact 
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Although each of the Consents is troubling, most troubling is the April 4. 2005 Consent., 
which purports to ratify the issuance, months. earlier, of a large number of additional shares of 
common stock to Mr. Zuckerberg, Dustin Moskovitz, and Sean Parker. Mr. Saverin is not aware 
or any valid and sufficient consideration having been provided by these individuals for such 
issuances of stock. The impropriety of the purported issuances is evidenced by the way the 
Company approached them. The purported issuances were done secreUy and without Mr. 
Saverin's knowledge or consent. The ef~t of these stock issunnces (and others), if vo.lid (which 
they are not) would be to dilute Mr. Santin's equity interest in the Company significantly. Mr. 
Saverill believes that the controlling shareholders are simply attempting to increase their 
ownership interests in the Company prior to the first round of institutional financing and at the 
expense of Mr. Saverin. 

Obviously, Ml". Savt:rill WillllUL gu alull~ wil.b liucb ti sch~t: Lu dquive hiInuf whaL is 
rightfully his. These attempted stock issuances are not in the best interests of the Company's 
stockholders and are, contrary to the language in the Consent which Mr. Zuckerberg and counsel 
purporting 10 act on behalf of the Company relentlessly bave been urging Mr. Saveriu to execute, 
in no sense of the words "fair," "just," or ·'reasonable." 

Under the circumstances, Mr. Saverin does not intend to sign nny of the documents 
presenled to him earlier this month. 

As you should know, under Delaware law. a majority shareholder of a closely held 
corporation owes a heightened fiduciary duty to a minority shareholder like Mr. Saverin nol to 
use control of the Company for his own personal benefit at the expense of a minority 
shareholder. By their actions, the Company and Mr. Zuckerberg have done precisely thal 

Mr: Saverin bas worked tirelessly on behalf of the Company and continues to do so. He 
conceived of and created a sustainable infu)structure for revenue production, forging many 
significant relationships \\ith advertisers and recruiting and training the Company's sales team. 
He bas done so without being paid a salary or receiving free housing or cars, like others, 
including Mr. Zuckerberg, have. He invested his own funds in the Company for use as working 
capital. Mr. Zuckerberg may have contributed some funds as well, but it is our understanding 
that if he did, the Company repaid him those funds. No such repa.yment was ever made to Mr. 
Saverin. Mr. Saverin believes that the Company has great promise and an enonnous unfulfilled 
potential, and has no desire to cause it harm. He is conuuitted to its success and growth. At the 
same time, Mr: Saverin will not sit idly by while Mr. Zuckerberg and others increase their 
ownership stakes and voting power at his expense. 

To that end, Mr. Saverin demands that his 30% equity stake in the Company and full 
voting rights be acknowledged and recognized immediately, that safeguards be put in pfnce to 
prevent further wrongful conduct of this sort, and appropriate compensation for his past, present, 
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and furore services to the Company. Mr. Saverin expressly reserves all ofhis rights and remedies 
against the Company and Mr. Zuckerberg. 

I am. of course, available La discuss these matters with you or with your counsel. Be 
advised that if these matters are not resolved promptly to Mr. Saverill's satisfaction. Mr. Saverin 
intends to take atl appropriate steps to protect and enforce his rights. 

cc: Steven Venuto, .Esq. 
Mr. Eduardo Saverin 
William P. Gelnaw. Jr., Esq. 
Robert V. J abrling III, Esq. 
Paul E. Bonanno. Esq. 

39 I 3716vl 

John R. Banmiak:, Ir. 




