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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM F. ADAMS,

Plaintiff,
Hon. Hugh B. Scott
13CV435A
V.
AMENDED
Order

BUFFALO PUBLIC SCHOOLS a/k/a
BUFFALO PUBLIC SCHOOL DISTRICT
and PATRICKFISHER, Individually,

Defendants.

To clarify the record, this is the Amended Order, amending the Order of July 10, 2014
(Docket No. 46), incorporating changes enacted in subsequent Orders (Docket Nos. 4fie51). T
changes eliminate references to a missing contract (Docket No. 47) andtetipn issue
regarding W2 formso which the parties subsequerghpulatedDocket No. 51).

* ok ok

Before the Courare two motions. First is plaintiéfmotion to compel (Docket No. 2b)

Second is defendant Patrick Fisher’s cnwsgtion for a protective Order (Docket Nos. 23,31)

and in part in opposition to plaintiff's motion to compel. Codefendant Buffalo Public Schools

YIn support of his motion, plaintiff submits his attorney’s Declaratioh @ithibits, Docket No. 20yis
attorney’s Reply Declaration with exhibits, Docket No. 42; as wdlisspposition to Fisher’'s motion, noted
below. In opposition is defendant’s Fisher’s crosstion, Docket No. 23, described below, and the School
District's response, Docket No. 37

?In support of his motion, Fisher submits his attorney’s affidavit, Bobk. 24, a series of exhibits (some
filed under seal), Docket Nos. 24, 35, 37, 38; his Memorandum of Law, Docket No. 30; his attorney’s Reply
Affidavit, Docket No. 41; and Reply Memorandum of Law, Docket No. 41. In opposfilaintiff submits his
attorney’s Declaration in opposition, Docket No. 39.
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a/k/a Buffalo Public School Distri¢hereinafter “BPSD” or “School Districtglid not file a
motion and filed responses to plaintiff’'s motiafh. @ocket No. 37, defendant’s response, filed
under seal), with the School District’'s response being virtually identical toftfésher’s ¢f.
Docket No. 24).

Responses to both motions eventuatly Docket No. 22) were due by April 17, 2014,
with replies due Aprik4, 2014 (Docket No. 32). Oral argument was held on June 17, 2014
(Docket No. 45seeDocket Nos. 40, 43), and this Court reserved decision on these motions
(Docket No. 45).

BACKGROUND

This is a action under Title VII, 42 U.S.C. 88 20@f,seq. New Yak State Human
Rights Law, N.Y. Exec. Law 88 296t seg.and42 U.S.C. § 1981, alleging discrimination
based upon race (Docket No. 1, Compl.). Plaintiff is an Afrisarerican male who alleges that
he was employed by defend®@RSD(id. § 2). Plaintiff alleges that defendant Patrick Fisher “is
a supervisor employed by Defendant BPSD to oversee janitorial servicesto sehools and
employees located within the City of Buffalo and its’ school districtuging School #43,” the
school wherglaintiff worked (id. 1 4, 5, 15). He alleggsnerally that Patrick was an
“employee” as defined in relevant statutes and BPSD was an “employer” uoskeistatutesd.
19 %8). He clains that Patrick not only supervishom butalsogoverned “every aspect bis
employment including scheduling, hours, payment of wages, and all other isstezbtrelas
employment” . 1 16).

Fisher answered (Docket No. 5), admitting that he was employed by BPSD andgrovide

custodial services at School #43, but denied plaintiff's other allegations in paragrathie 4 of



Complaint (Docket No. 5, Fisher Ans.  4) and denied that he was an employethander
relevant statutesd. § 7). He also denied plaintiff’'s assertion that he governed every aspect of
plaintiff's employmentid. 1 16).

The BPSD separately answered (Docket Nee@ alsdocket No. 8, Ans. (unsigned by

counsel)) admitting that it employed Fisher but “adamantly denies that Plaintiff is an employee”
of the BPSD (Docket No. 9, Ans. 1 4, 2he School District denied that Fisher was plaintiff's
immediate and only supervisor and knowledge regarding how much of plaintiff's emplioyme
was governed by Fisher (if1.14). The School District also denied that it was an “emploger”

that plaintiffand Fisher were “employees” under the statutes at iskUER).

This Courtnextentered a Scheduling Order (Docket No. 14), which was amended on
January2, 2014 (Docket No. 16). The current schedule had discovery due to be completed by
April 16, 2014, and motions to compel discovery due by March 17, 2014 (Docket No. 16).
These deadlines were held in abeyance pending resolution of these motions (Docket No. 22).
Relevant Collective Bargaining and Other Agreements

Curiously, defendant Patrick Fisheais employee of the BPS{@eeDocket No.24, Def.
Fisher Atty. Aff.  12)and also is an independent contractof the BPSD(id. § 13) under the
terms of the Master Contract, the collective bargaining agreement betweenaB8 $i3her’s
union, Local 409, the International Union of Operating Engineétd.©.E”) (seeid. 1 12,

Ex. A, or the “Local 409 CBA”"). In the midst of normal employment terms and conditions, this
CBA has referenco a separate agreement, a “custodial engineer contid¢tEx. A,

Local 409 CBA Art. VI,Sec.J., (“Day School Services” definitipnArt. IX, Sec. T (salary



under custodial engineer contractirticle VI of the Local 409 CBA defineDay School
Services” as

“custodial services required to keep school buildings ogede, clean, heated

and operating on school days and all other workdays between the hours of 7:00

a.m. and 5:00 p.m. for the Early Schedule Schools; 7:30 a.m. and 5:00 p.m. for

the Middle Schedule Schools, and 8:00 a.m. and 6:00 p.m. for the Late Schedule

Schools unless otherwise specified.

“Included are such services as are required prior to the day school sessions in

order to have the school buildings heated, cleaned, and otherwise ready for use a

the time of such day school sessions, and such further cleaning and other services

as are required as a result of day school sessions.

“Engineer and Custodial overtime will be minimized except in cases where the

facility is open to the general public for a non-District sponsored activitjherav

theC.E.C. (Custodial Engineer Contract) staffing does not allow for the

flexibility required without a diminishment of “Day School Services”. Itis

recognized and agreed by the parties that the aforementioned conditions are

without prejudice or precedent to any of the other terms and conditions as set

forth in this Agreement or the F.L.S.A.”
(id., emphasis addedpectionT of Article IX provided that salary increases after July 1, 2007,
“will be reflected in the Custodial Engineer Contradd: (Ex. A, Art. IX, Sc. T).

Under this independent contractor arrangement, as an independent contractor under a
Unit Service Agreemenalso known as a Custodial Engineer Contract (“USA/CHE&RSher
employs others to fulfill his contractualbligations (Docket No. 35, Def. Fisher Motion to Seal,
Ex)®. In turn, the BPSD pays Fisher and other custodial engineers a certaintamhire his
own employee$o provide custodial serviceg a particular schooDcket No. 24, Def. Fisher
Atty. Aff. 1 13). Fisher’s counsel’s affidavit does not give a citation to the precise proofsi
theLocal 409CBA to this arrangemenbutthe BPSD cites Article IX, Sed. of that CBA

addressing the USA/CEC (Docket No. 37, BPSD Atty. Decl.  30). Defense conunglet &

3Correction from earlier Order, Docket No. 46, Order atcf Docket No. 47, Order of July 15, 2014, at 1.
The last sentence of the July 10, 2014, Order, Docket No. 46, at 17, esldeden this Amended Order.
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file this USA/CEC under seal (Docket No.; &b, Ex.). Thissystem is known as the “indirect
custodial system,” and that system is also used in the New York City public scesotdso

Beck v. Board of Educ.fcCity of N.Y., 268 A.D. 644, 52 N.Y.S.2d 712 (2d Dep’t 194&¥.d,

295 N.Y. 717 (1946) (Docket No. 24, Fisher Atty. Aff. § 16). Underitidsect custodial
system, a custodial engineer like Fisher would hire, pay, supervise, and fioyeesao
maintain a school (id. 4). Fisheralso citesa a 1962 opinion of the City of Buffak
Corporation Counsel to the Superintendent of the BPSD, concluding that the chiefrenginee
custodian was an independenntractor and that a custodvebrker hired by the chief engineer
custodian was not a Schooisict employedor worker’'s compensation purposes (id. 1 15,
Ex. B).

Fisher points out that plaintiff is represented by Local 17, 1.U.O.E., and th&idaidas
its owncollective bargaining agreement with the Buffalo School Engineers Adsaciat
(“BSEA”) (id. 1 19, Ex. Q“Local 17 CBA")), the collective bargaining agent for Buffalo School
Engineers (id.).Fisher states that thecal 17 CBA was produced to plaintiff (id.). Fisher then
contends that, in March 2012, plaintiff “voluntarily agree@mna accepted a transfer from Public
School #43 and Defendant Fisher’'s employ to Public School #37 and the employment by Chief
Engineer — Custodian, Kenneth Robinson” (i@Q see als®ocket No.37, BPSD Atty. Decl. |
19).
Discovery Motions

At issuein these motionareplaintiff's attempts to obia the documents regarding the
contractual relationshgpunderlying his employment. Plaintiff moved on March 18, 2014, to

compel disclosure (Docket No. 28nd Fisher’s insistence that these “confidential’uhoents



not be producedséeDocket Nos. 23, 31)Plaintiff sought from defendants any contracts, term
sheets, bid requests, or contract-related documents relating to the relptimetslaen

defendants Fisher and BPSD (Docket No. 20, PI. Atty. Decl. fetiérding plaintiff's

Document Request #1&x.1, § 26, Ex. 7 (request to Fisheburing oral argumenplaintiff
explained that he needs these documents to determine who employ#dteHiohool District or
Fisher(see alsad. § 38) Defendant Fisher produced his collective bargaining agreement with
the BPSD(seeid.  27), the Local 409 CBA, while the BPSD offered to prodtieeMaster
Contract between the Buffalo Board of Education and Local 409 and the Buffalo Board o
Education Division of Plarfbervices”(id. 1 17, Ex. 3), but to datee BPSDhasfailed to do so

(id. 11 21, 20, Ex. 5). Plaintiff found production of the Local 409 CBA did not demonstrate
critical information necessary to understand Fisher's employment relapomsh the BPSD

(id. 17 19, 28-29Exs. 4, §. The privilege log produced by Fisher did not note the reason why
his contract with th&PSDwas privileged and plaintiff questioned why a contract allocating
public funds would be privileged (id. 11 36, 39).

Plaintiff alsosought from Fisher “all W2 forms, work schedules, overtime schedules” for
four of plaintiff's coworkers at School #43 (id. § 31, Exs. 1, 9, regarding Document Request
#13). In addition to general objections to this request, Fisher responded that the &2taad
documents for coworker Patrick Fisher, Jr., would not be calculated to lead to theedisaf
admissible evidence and referred plaintiff to payroll journals for the thhee cdoworkers that
were separately produced.(T 33). Plaintiff deemed this response to be insufficierf @4.

Ex. 9.



Plaintiff also seeks extension of sixty days from entry of an Order on hismfoti
completion of discovery (id] 3, to which defendants voiced no objection.

The School Districtontends that the Local 409 CBA respontiedlaintiff's Document
Request #16, since it governs the employment relationship between Fisher and the School
District (Docket No. 37, BPSD Atty. Decl. 1 29Vhe School District claims that the USA/CEC
is exempt from wclosure pursuant to “Proprietary Information, Trade Secrets, and/or
Confidential Information exceptions” (id.§ 31), presumably of New York Statedém of
Information Law, N.Y. Pub. Officers Law § 83¢eid. 1 32). The School District next claims
thatthe terms of the existing USA/CEC are part of the contract negotiatitmefoiext
agreementhencet should not be disclosed (iflff 3334); also that the inteagency and intra-
agency exemptions under FOIL also preclude discovery (id. TF®lly, the School District
opposes imposing plaintiff's motion costs as a sanction since the School Dedteeeb it acted
in good faith in producing what it did (i§.36).

The parties later stipulated to the production of documents responsive to Document
Request # 13, the W2 forms (Docket No. 51, Order of Aug. 5, 2014, at 2). A subsequent Order
deletes references to relief regarding this productiondidDocket No. 46, Order of July 10,
2014, at 14), amending the relief for plaintiff's motion (Docket No. 46, Order of July 10, 2014,
at 1415).

Fisher's CrossMotion and Motions to Seal

Fisher moved for a protective Order against producing the documents sought lf§ plaint

(namely the USA/CEC and worksite analysis quarterly reports), citmgr(@ other cocerns)

confidentiality and trade secrdf@ocket No. 23).Elsewhere, he argues that disclosure of the



USA/CEC and the worksheet analysis of other custodians at School #43 would disclose Fisher
“profit margin” and that disclosure could hinder the BSBAt$ collective bargaining with
Local 17 (Docket No. 35, Fisher Atty's Aff. for Motion to File Under Seal 1 7-Figher
argues that plaintiff’'s motion to compel should be denied (and his motion for a protectere Or
granted) because the USA/CEC plaintiff ultimately seeks confidential contederialand it
contains trade secrets that would injure Fisher's compepbgéion if disclosed, and the
documents constitute intevr intraagency material privileged from disclosure under New York
Freedom of Information Law, N.Y. Pub. Officers Lav832)(c) (or “FOIL") (Docket N0.30,
Fisher Memo. at-B, 2-5, 5-6, 6-8). He claims that he has shown good cause for a protective
Order against this disclosure, based upon the reasons he opposes disclaig®)id.

Fisher moved to seal his responses to plaintiff's motion and to portions of his motion for
a protective OrdefDocket No. 31seeDocket No. 32, Order sealing). The Collective
Bargaining Agreement between the BPSD and Local 17 and the BSEA wasealsmiler seal
(Docket No. 36seeDocket No. 34, BPSD Motion to file under gedfishe also sought to have
seded a Custodial BgineerContract and worksite analysis (Docket No. 35).

Plaintiff responds that Fisher is assuming the positions of the BPSD which Irasheo
standing to raise (Docket No. 39, PI. Atty. Decl. § 7). He contends that Fishieteoféleral
discovery requests with a state FOIL request and the three grounds raised tamuoosey

are not relevant anaremeritless id. 11 13, 12).



DISCUSSION
Applicable Standards
Discovery under the Federal Rules is intended to reveal relevant documents and
testimony, but this process is supposed to occur with a minimum of judicial intervef&en.

8A Charles A. Wright, Arthur R. Miller & Richard L. MarcuSederal Practice and Procedure

§ 2288, at 655-65 (Civil 2d ed. 1994). “Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claim or defense—inclindirexistence,
description, nature, custody, condition, and location of any documents or other tangible things
and the identity and location of persons having knowledge of any discoverable nfatbrR.

Civ. P. 26(b)(1) (effective Dec. 1, 2007). Federal Rule of Civil Procedure 37(apallparty to
apply to the Court for an order compelling discovery, with that motion includingificegion

that themovant in good faith conferred or attempted to confer with the party not making the
disclosure to secure that disclosure without court intervention. Fed. R. Civ. P. 3A{a)(2)(

Under Rule 26(c), this Court may issue a protective Order to protect &fpamy
annoyance, embarrassment, oppression, or undue burden or expense” by not having a proposed
disclosure or discovery device, or conditioning the time and manner of that discovery. Fe
Civ. P. 26(c)(1), (1)(B)YC); seeid. R. 26(c)(1)(D) (limit the scope or the matters inquired into);

Bridge C.A.T. Scan Assoc. v. Technicare Corp., 710 F.2d 940, 945 (2d Cir. $88Bp¢ket

No. 30, Fisher Memo. at 8). Under this rule, the Court has power to protect against abuses in

discowery. Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34 (1984). The appropriateness of a

protective Order is a balance of the litigation needs of the requestingpdrtige protectable

interests of the party from whom discovery is soughitchell v. Fishbein, 227 F.R.D. 239, 245




(S.D.N.Y. 2005). This Court has broad discretion in issuing such a protective Sedstle
Times supra, 467 U.S. at 36. As noted by Fisher (Docket No. 30, Fisher Memo. at 8), the party

seeking the protective Order has tlhredzn of showing good caugeeDove v. Atlantic Capital

Corp., 963 F.2d 15, 19 (2d Cir. 1992); United States v. Talco Constr., 153 F.R.D. 501, 513

(W.D.N.Y. 1994) (Fisher, Mag. J.), with good cause shown by demonstrating specifioneed f

protection,Talco Constr., supra, 153 F.R.D. at 513-14.

I1. Application—Plaintiff's Motion to Compel and Fisher’s Motion for a Protective Order

A. Timing of Plaintiff’'s Motion

Preliminarily, Fisheand the School District eaengue that this motion should be
dismissedas being untimely (Docket No. 24, Fisher Atty. Affid. § 5; Docket No. 37, BPSD Atty.
Decl. 15. In his response, plaintiff argues that the motion was filed at 12:17 am on March 18,
2014, due to issues uploading all of the attached documents on touttts €lectronic filing
system, thus it was not a full day late as Fisimet the School Distrieppear to argue (Docket
No. 42, Pl. Atty. Reply Decl. 1 4, Ex. 1 (notices of electronic filing to verify dadetimme of
plaintiff's filing).

Defendants araot prejudicedy theless tharoneday delay in filing plaintiff's motion.
Therefore, tis Court will address the merits of plaintiff's motion (and, by extension, Fésher
crossmotion for a protective Order).

B. Merits

1. Plaintiff’'s Motion to Compég
This Court notes that plaintiff and Fisher are members of two separatedbtiadssame

union, the 1.U.O.E., and the indirect custodial system described by Fisher iesulésunion
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local entering into a collective bargaining agreement withssociation of union employees in a
different local of the same union. The indirect custodial system also leads & angjineer-
custodian, like Fisher, to have the dual roles of employee and independent contractorndependi
upon which task or which agreement is being considered. Thus, it appears from the Ladal 17 a
Local 409 CBAs and the USA/CEC that plaintiff was employed by Fishend@péndent
contractor of defendant BPSD.

Fisherand the BBD argue that, under New York FOlgePublic Officers Law
8 87(2)(c) (impair present or imminent contract award or collective bargaemfiations), (d)
(trade secrets)qg) (inter and intraagency materialsflefendants need not produce intar-
intra-agency material (Docket No. 30, k&s Memo. at ). First, Fisher fails to state which
agency he belongs to. The contract at issue is one he entered as an independent aodtracto
not as a School District employeAs plaintiff notes (Docket No. 39, PI. Atty. Decl. 1 16-17),
FOIL apolies to governmental agencies and Fisher, his Local, and the BSEA are not
governmental agencies. The two cases cited by Rish&ocket No. 30, Fisher Memo. at 3;

Docket No. 39, PI. Atty. Decl. 11 21-22) involve municipal agencies, Cohalan v. Board of Educ.

of BayportBlue Point Sch. Dist., 74 A.D.2d 812, 425 N.Y.S.2d 367 (2d Dep’t 1980) (school

board); Trauernicht v. Board of Cooperative Educ. Servs., 95 Misc.2d 394, 395, 407N.Y.S.2d

398, 399 (Sup. Ct. Nassau Cnty. 1978) (BOCES), and not a union or association of union
members serving as an independemti@ztor for the municipalityAs for the BPSD, if FOIL
applied in federal actions, it could claim the exemption from FOIL disclosure of ame intra-

agency materialthat would not be availableff Fisher

11



But for both defendantshey presume that FOIL creates a statutory privilege (or series of

privileges) against disclosure in a federal action. That is not the@esssman v. Schwarz,

125 F.R.D. 376, 380 (S.D.N.Y. 1989) (“New York’s FOIL &res no statutory ‘privilege’ from
discovery in a civil action,” citing federal and New York casésy.one district court in this
state found “a pending litigation cannot be used as a shield from FOIL requests,land FO

requests cannot be used as a swo®masculate discovery rule§teenberg v. Board of Educ.,

125 F.R.D. 361, 362 (E.D.N.Y. 1989) (McLaughlin, Jlhere, therDistrict Judge McLaughlin

held that the court lacked “jurisdiction to review the Board of Education’s demiiofiff's

FOIL requests. To the extent, however, that the documents plaintiff seeks pursuarit svd=Ol
discoverable under the Federal Rules of Civil Procedure, then plaintiff ie@nditthe

production thereof notwithstanding the Board of Education’s refusal to produce those dscument
pursuant to FOIL,” id. As noted by another district court, “even if New York Staterbateéd a

rule of confidentiality against disclosure of inmate identification, this would nbirfatng on a

federal court in a federal questioase. See, e.qg.King v. Conde, 121 F.R.D. 180, 186-87

(E.D.N.Y. 1988); Burke v. New York City Police Dep'’t, 115 F.R.D. 220, 224 (S.D.N.Y. 1987),”

Dixon v. Coughlin, No. 91 Civ. 7019, 1993 U.S. Dist. LEXIS 5090, at *3 (S.D.N.Y. Apr. 19,

1993) King, supa, 121 F.R.D. at 187 (New York law “does not govern discoverability and
confidentiality in federal civil rights action. Federal discovery is somewmlage liberal than

New York State discovery.’see alsd-irestone Tire and Rubber Co. v. Coleman, 432 F. Supp.

2d 1359, 1371 (N.D. Ohio 1976) (FOBxcluded material may still be discoverable under
Federal Rule of Civil Procedure 34)Questions of privilege in federal civil rights cases are

governed by federal lawKing, supra 121 F.R.D. at 187 (rejecting application of New York

12



Civil Rights Law 8§ 56a as bar to discovery3ee als@urke, supra, 115 F.R.D. at 224 (also

rejecting 8 56a bar in federal action)

Defendants have not stated grounds that these documents are not discoverable under the
FederalRules Thus,FOIL is not applicable here.

Related to the FOIL arguments, Fisher contends that these agreements dentahfi
and, coupled with work analysis of salaries paid to custodians, are trade $&tre¢sdoes not
want disclosed to Local 17, plaintiff's union. The documents are sought, however, ofithiele
negotiation context and Fisher has not asserted that plaintiff would disclose thaseioksco
his local.

Plaintiff's requests are intended to lead to admissible evidehdedcket No. 41, Fisher
Atty. Aff. § 14), here identifying which party employed him (for document reigti#6) and
discovering the difference in treatment of plaintiff as opposed to his Caucasiarkers (for
#13). Therefore, plaintiff's motion to compel (Docket No. 20) production of the USA/CEC is
granted, but as conditioned by the protective Order discussed next.

2. Fisher’'s Crosdvotion for a Protective Order—Request #168SA/CEC

During oral argument, the parties mentioned a stipulation defendants proposed to allow
release of these documents but with a limited circulgBen alsd®ocket No. 24, Fisher Atty.
Decl. 1 61, Ex. H; Docket No. 41, Fisher Atty. Decl. 1 5), but plaintiff would not agree to the
stipulation Plaintiff's counsel believed that this stipulation would have precluded plaintiff's
counsel from discussing the USA/CEC terms with plaintiff (Docket No. 41, HgherDecl.

1 6), but Fisher argued that it only would preclude disclosure to plaintiff's unioh74)d.

13



Under Rule 26(c)(1¥5) for the manner of revealing trade secrets, or other confidential
research, development, or commercial informatibalJSA/CEC isto be produced to plaintiff
and his counsdl for their eyes only and not to be released to third parties (including pfésti
union, Local 17).For purposes of this litigation, it is unlikely that an expert will need to review
the terms of these agreements to require an expanded audience for this productiantdhd pla
has not argued that it needs to have an expert review these docuthplastiff determines
that an expert will be required to review this agreement, the parties are $tgmitate to allow
expert eyes to review it or plaintiff can seek an amendment of this Ordévichas expert to
see it Plaintff’'s union local is not a party in this litigation and thus has no need to see these
agreements The pertinent issue in this Title VIl case is who employed plaintiff; disclosure
beyond plaintiff and his attorney is not necessary for this inq¥iffile this Court is not bound
by FOIL and its disclosure exemptions, this Court can fashion the manner of dysimoakow
plaintiff and his counsedxclusiveaccess to documents without the wider world seeing them. If
these produced documents are later used in this action, they should be filed under seaitto preve
broader dissemination.

As a resultFisher’s crossnotion for a protective Order (Docket Nos. 23, 31grianted,
with disclosure of the USA/CEC agreement to plaintiff and his counsel émly.further

disclosure of this material is either upon stipulation of the parties or by Grthes Court.

14



C. Summary

Thus, plaintiff's motion to compel (Docket No. 20grsanted, while Fisher’'scross
motion for a protective Order (Docket Nos. 23, 31grianted in part (in limiting the manner
and extend of disclosure) adenied in part (in compelling disclosure to plaintiff and counsl).
[l Reasonable Motion Expenses

As a result of the above, under Rule 37, the prevailing party is entitled to resover it
reasonable motion expenses and the opponent has the right to respond as to why passing such
costs to them is unreasonable or whether the amounted#&@mot reasonable.

Rule 37(a) allows a party to apply to this Court for an Order compelling discovéry, w
that motion including certification that the movant, in good faith, conferred or attemhapte
confer, with the party not making the disclosure to secure it without judicial intene
Procedurally, under Rule 37(a)(2)(B) and this Court’s Local Civil Rule 37, the mogads to
make a statement of good faith efforts made to resolve a discovery dispueerbakang
motions to compel.

Under Rule 37(a)(5)(A), if the motion to compel is granted, the Court

“must, after giving an opportunity to be heard, require the party or deponent

whose conduct necessitated the motion, the party or attorney advising such

conduct, or both of them to pay the movant’s reasonable expenses incurred in

making the motion, including attornsyfees. But the court must not order this
payment if: (i) the movant filed the motion before attempting in good faith to

obtain the disclosure or discovery without court action; (i) the opposingparty

nondisclosure, response, or objection was substantially justified; or (&) oth

circumstances make an award of expenses unjust.”

Fed. R. Civ. P. 37(a)(5)(A) (effective Dec. 1, 2007).

*Fisher and plaintiff quibble about other discovery that may not havetineely producedy plaintiff
compareDocket No.24, Fisher Atty. Aff.q] 2225 with Docket No. 42, PI. Atty. Reply Decl. 147 but no motion
to compel this disclosure is before this Colisher’sobjections to not receiving discovery demands, Docket
No. 24, 1Y 2832, werebased a the mistaken assumption that the BPSD employed the withesses lsppdgintiff
and not Fisher.

15



If a motion is granted in part and denied in part, as is done here, “the court manigsue
protective order authorized by Rule 26(c) and may, after giving an opporiubigyteard,
apportion the reasonable expenses for the motion,” Fed. R. Civ. P. 37(a)(5)(C).

Here, both parties prevail in part, with plaintiff obtaining the sought docunvenmits,
defendant Fishewas granted a protective Ordestricting thigorodudion to a finite audience
and narrowing the scope of discovery. At first blush, it appears that recovehesH@ides
mightbe a wash. But defendant BPSD did not file its own motion for a protective Order (or join
in codefendant’s motion) and plaintiff's motion was directed at both defendants (Daxk20),
thus it may be held liable to some of plaintiff's discovery cwstghich he prevailedThe
BPSD may respond to plaintiff’'s application and indicate (among other graeefed. R. Civ.

P. 37(a)(5)}hat nondisclosure, response or objection was substantially justified or that other
circumstances make an award here unjustRd37(a)(5)(A)(ii), (iii).

Therefore, fintiff and Fisher are to file their respective apgdimas for reasonable
motion costs for those portions of their motions in which they prevailed; that applicatiue
within seven (7) days of entry ofdloriginalOrder, or byduly 17, 2014. Opposing parties may
respond to the respective applications within fourteen (14) days of entry of tleis Gr by
July 24, 2014, and the application(s) will be deemed submitted asilyf24, 2014. Fisher filed
his application (Docket No. 48) and subsequent Orders (Docket Nos. 50, 51) have held these
applicationsand their briefing in abeyance pending a possible motion for reconsideration by

plaintiff (seeDocket No. 49).
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V. Second AmendedcBeduling Order

TheFirst Amendedscheduling Order (Docket No. 16) was held in abeyance while these
motions were pending (Docket No. 22). With these matters now resolved, the following Second
Amended Scheduling Order is in effect (superseding deadlines in prior Orders):
e Discovery including expert disclosures, shall be complete@dptember 30, 2014,
e Dispositive motions sl be filed no later thadanuary 5, 2015;
¢ Referralto mediationends onJanuary 9, 2015;
e If no motions are filed by January 5, 2015, parties are to contact the chambers of
JudgeArcaraby January 22, 2015, to schedule a Final Pretrial Confereramfore that
judge.
V. Filings under Seal

Finally and upon further reflection, it is not clear why the Local 17 CBA needeel t
filed under seal, as sought by BPSD (Docket No. 37). This is the collectiarivagg
agreement of plaintiff's union local with the chief custodial engineerced®on and that
arrangement is not confidential or controversial. It is the Local 17 CBA (the @otwaonrrently
under sealjhat is under negotiation and those labor negotiations is the reasaefehgants
seek to preclude disclosure of the USA/CEC to Local 17 member, the plaintikgOdo. 30,
Fisher Memo. at 6). In fact, Fisher produced a copy of this CBA to plaintiff in respmhss
demands (Docket No. 24, Fisher Atty. Aff. 1 59, Ex. C; Docket No. 20, PI. Att Decl.
Ex. 7). According to Fisher’s theory of the relationships involved, the School Distrniot &

party to the Local 17 CBA and thus lacks standing to seek to have it filed under seal. Thi
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document (Docket No. 38) imsealed. A subsequent Ord¢Docket No. 51nlso unsealed the
School District’s response (Docket No. 37).
CONCLUSION

For the reasons stated abgwiajntiff’'s motion (Docket No. 2o compelis granted,
while defendant Patrick Fisher’'s motion for a protective Of@ecket N. 23, 3) regarding
this production igranted in part, denied in part, as discussed above, with production thus
allowedbeing attorney and plaintiff's eyes only and further disclosure only aploar
stipulation or by Order.

Plaintiff and deéndant Fishefcf. Docket No. 48)may submit their respective
applications to recover reasonable motion expenses within seven (7) days of dngodeér,
or byJuly 17, 2014, and opposing parties may respond to these applications within fourteen (14)
days of entry of this Order, or Buly 24, 2014. These applications aheld in abeyance
pending any motion to reconsideration of this Order (Docket Nos. 50, 51).

A Second Amended Scheduling Order, as indicated above, is entered and supersedes
prior Screduling Orders.

The Local 17 CBA (Docket No. 38), sealed upon the motion of defendant Buffalo Public
Schools (Docket No. 37) shdile unsealed and the Court Clerk is instructed to unsealwell as
the School District’s response to plaintiff's motion (Docket No.s€&Docket No. 51).

So Ordered.

Hon. Hugh B. Scott
United States Magistrate Judge

Dated: Buffalo, New York
July 10, 2014
As Amended, August 5, 2014
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