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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

PARIS PETTIFORD,

Haintiff,
Casett 13-CV-436-FPG
V.
DECISIONAND ORDER
C.0. MICHAEL HOSMER and
C.0. MATTHEW WILLIAMS,
Defendants.

Plaintiff Paris Pettiford (“Pettiford”) has brought this suit under 435.C. § 1983,
alleging that Defendants Michael Hosmer and Matthew Willlams (coMdgt the
“Defendants”), who are Corrections Officers employed by the New York State tDepdrof
Corrections and Community Supervision (“DOCCS”), violated his consiitati rights by
failing to protect him on April 1, 2013 at the Elmira Correctional Facility. BNOF1. Because
Plaintiff failed to exhaust his administrative remedies ef@ommencing this action,
Defendants’ Motion for Summary Judgment (ECF No. 36) is GRANT&M] this case is
dismissed with prejudice.

DISCUSSION

l. Summary Judgment Standard

The standard for ruling on a summary judgment motion is well known. # &r
entitled to summary judgment “if the movant shows that there is noingergsue as to any
material fact and that the moving party is entitled to a judgment as a ofdéer” Fed. R. Civ.
P. 56(a). “[W]here the nonmoving party will bear the burden of proof at tnia dispositive
issue, a summary judgment motion may properly be made in relialadg eo the pleadings,
depositions, answers to interrogatories, and admissions on @leldtex Corp. v. Catretd77

U.S. 317, 324 (1986) (internal quotation marks omitted).
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When considering a motion for summary judgment, all genuinely dispatéesi must be
resolved in favor of the non-moving partyscott v. Harris 550 U.S. 372, 380 (2007). To
establish a material issue of fact, the non-movant need only prowvidicitnt evidence
supporting the claimed factual dispute” such that a “jury or judge [is exfjuio resolve the
parties’ differing versions of the truth at trialAnderson v. Liberty Lobby, Inc477 U.S. 242,
248-49 (1986) (quotind-irst Nat'l Bank of Ariz. v. Cities Serv. Ca391 U.S. 253, 288-89
(1968)). Thus, the “purpose of summary judgment is to ‘pierce the pleamg assess the
proof in order to see whether there is a genuine need for tridhtsushita Elec. Indus. Co., Ltd.
v. Zenith Radio Corp.475 U.S. 574, 587 (1986) (quoting Fed. R. Civ. P. 56(e) advisory
committee’s note on 1963 amendments). If, after considering the eeiderihe light most
favorable to the non-moving party, the Court finds that no rational jury éodldh favor of that
party, a grant of summary judgment is appropriadeott 550 U.S. at 380 (citing/latsushita
475 U.S. at 586-587).

[l. The Exhaustion Requirement

Under the Prisoner Litigation Reform Act (“PLRA”), 42 U.S.C. § 1997e(a), “[n]o action
shall be brought with respect to prison conditions under section 1983 ... or anyetlezal
law, by a prisoner confined in any jail, prison, or other cowaali facility until such
administrative remedies as are available are exhausted.” The aditmweiseahaustion
requirement “applies to all inmate suits about prison life, whethey tnvolve general
circumstances or particular episodes, and whether they allege excesseserfcsome other
wrong.” Porter v. Nussle 534 U.S. 516, 532 (2002). If an inmate fails to exhaust his
administrative remedies, he is barred from commencing a federal lawdaitin v. Niagara
County Jai] No. 05-CV-00868(JTC), 2012 WL 3230435, at *6 (W.D.N.Y. Aug. 6, 2012). In

other words, to commence a lawsuit, “prisoners must comgsletadministrative review process



in accordance with the applicable procedural rules — rules that are defined not by thebBt RA
by the prison grievance process itselfflohnson v. Killian 680 F.3d 234, 238 (2d Cir. 2012).
Exhaustion necessitates “using all steps that the [government] algeldsyout, and doing so
properly.” Amador v. Andrews55 F.3d 89, 96 (2d Cir. 2011) (quotidé¢podford v. Ngp548
U.S. 81, 90 (2006)). To be “[p]roper,” exhaustion must comply with all of the ggenc
“deadlines and other critical procedural rulegVoodford 548 U.S. at 90-91.

To satisfy the PLRA’s exhaustion requirement, an inmate in New Yowenerally
required to follow the prescribed DOCCS grievance procedure, which is set forth at 7
N.Y.C.R.R. 8§ 701.5. In short, a prison inmate’s administrative reamewnsist of a three-step
grievance and appeal procedure: (1) investigation and review of the grievance by the Inmat
Grievance Resolution Committee (“IGRC”), which is comprisedirohates and DOCCS
employees; (2) if appealed, review of the IGRC’s determinatipriob, if the committee is
unable to reach a determination, referral to) the superintendent oddifiey;f and (3) if the
superintendent’s decision is appealed, review and final administrative det@mibgt the
Central Office Review Committee (“CORC”)Seeld. All three steps of this procedure must
ordinarily be exhausted before an inmate may commence suit inlfedara SeeMorrison v.
Parmele 892 F. Supp. 2d 485, 488 (W.D.N.Y. 2012) (citigyter, 534 U.S. at 524).

It is undisputed that Plaintiff fled a grievance relating to thatter, and that it was
presented to the facility superintendent. It is also undisputed that Plagwédf filed an appeal

with the CORG, and therefore did not complete the third step in the grievance process.

! The Defendants Rule 56 Statement of Material Facts (ECF No. 36-1) contair®thiado
relevant statements:
43. A further review of the grievance records indicated that the plaliifot file an

appeal of the grievance to the C.O.R.C. as required under directive 4040. This is
indicated upon review of the unsigned appeal statement. Hale Dec. 11 6.

44, A review of the CORC database list shows that there are no grievances listed for
plaintiff's DIN Number 09-A-6253. Hale Dec. | 8.
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Despite not filing the required appeal with the CORC, Plaintiff argues that symmar
judgment is inappropriate for two reasons. First, he argues that the affidabitstted in
support of the summary judgment motion are from individuals notqushyi disclosed by the
Defendants, so that evidence should be excluded pursuant to Fed. R. Civ. P. 37, Beco
argues that he should be excused from the exhaustion requird@esmiise he was not
represented by counsel when he filed his grievance.

. Disclosure of Withesses

Plaintiff argues that the witnesses (William A’Brunzo, Raymond @Ggyvdeffrey Hale
and Paul Piccolo) who provided declarations to the Court regarding DOCCS’ grievances record
and confirming that CORC has no record of any grievance appeal from theffPdaould be
precluded because they were not previously disclosed by Defendants. The Cgreedisa

Fed. R. Civ. P. 37(c)(1) permits the Court to preclude witnesses if a party faiéntify
a witness if they are required to do so under Fed. R. Civ. P. 26(a) or (e). HaWwsvease was
exempt from the directives of Rule 26(a), since it was “an action brougidwian attorney by
a person in the custody of the United States, a state, or a state subdiv&eseRed. R. Civ. P.
26(a)(1)(B)(iv). Even though Defendants were not required taaligti provide a Rule 26
disclosure, they nevertheless did so on February 28, 2014 (ECF NandZyhile these specific
individuals were not listed, the Court finds that to be of no momémst, while the witnesses
were not listed by name, the disclosure does state that Defendassible witnesses included
“any and all correctional or medical personnel identified in pligstnedical record, grievances

or correctional records may provide testimony and information to sugptendants’ defenses

Plaintiff has not submitted a statement of material facts to enlafendant’s Statement of Material
Facts, and the Court therefore considers these facts alleged by Defendants arevhigoported by
citations to evidence in admissible form — to be undisputed, in accordahdeoa#l Rule of Civil
Procedure 56(a)(2)SeeGubitosi v. Kapical54 F.3d 30, 31 n.1 (2d Cir. 1998).
2 The Complaint was filegro seby Plaintiff on April 30, 2013. ECF No. 1. It was not until
almost a year later, on March 31, 2014, that Plaintiff was representedget. SeeECF No. 20.
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to plaintiff's claims and as to their involvement with regardléngiff's claims.” ECF No. 17, at
2. Further, the Defendants’ initial disclosure indicateg thay intended to rely on the
affirmative defense of non-exhaustion. That the disclosure did ndhésexact names of the
witnesses who provided affidavits regarding DOCCS’ recora®tianaterial in this case. The
complained of witnesses are not traditional fact witnessethainthey did not see an incident
take place and are not being presented to testify in that capacity. Rahexrdlsimply records
custodians, who have prepared affidavits to authenticate records maintained by DOCCS
Further, the initial disclosures that Defendants provided includelain&if?s grievance records
from DOCCS, including the Superintendent’s grievance decision dated Ap2019, ECF No.
17, at 95 (Bates page 92). Notably, that document contains a section entitled “Appeal
Statement” which provides that:

If you wish to refer the above decision of the Superintendent, pleasbemm

and return this copy to your inmate Grievance Clerk. You have sé&jen (

calendar days from receipt of this notice to file your appeal. Plezsevdty you

are appealing this decision to C.O.R.C.

Id.
Below that language is a place for the inmate to advance his appeal to the CORC, and

there are sections for the inmate and the grievance clerk to sign and dimerthéd. That
section of the document is conspicuously blaht. Far from concealing the facts to support
their affirmative defense of non-exhaustion, the record demonsthate®éfendants disclosed
the relevant documents to Plaintiff. The Court finds that the faitudestlose the specific names
of the records custodians who authenticated the documents for the purpose omtharysu
judgment motion was not required, and, in any event, was harmless.

Finally, while Plaintiff argues that he “may well have conducted additiisabvery had
these witnesses been disclosed in a timely fashion” (ECF Nat 39, this conclusory statement

is insufficient to defeat a summary judgment motion. The need foticaddi discovery to



properly contest a summary judgment motion is specifically addresdesti R. Civ. P. 56(d),
and “to request discovery under [Rule 56(d)], a party must file an affidatiloieg: (1) what
facts are sought and how they are to be obtained; (2) how these facts are reasppateyg éx
raise a genuine issue of material fact; (3) what efforts thenaffias made to obtain them; and
(4) why the affiant’s efforts were unsuccessfuGualandi v. Adams385 F.3d 236, 244 (2d Cir.
2004). Here, Plaintiff has submitted no such affidavit, and the memanaofliaw fails to state
any specific facts Plaintiff seeks to obtain, or how taking discofrem a records custodian
could reasonably be expected to raise a genuine issue of material acthe$e reasons, the
Court finds Plaintiffs arguments unpersuasive, and sees no basithe¢o preclude the record
custodian witnesses or to find that additional discovery from these sssegould have any
material effect on the summary judgment motion.

V. Excusing the Failure to Exhaust

Plaintiff also argues that “because plaintiff was not represented by tatitise time he
filed his initial grievance, or the time he filed his initial complaint ii$ tGourt, and failure to
comply with the rules regarding exhaustion should be forgiverCF Eo. 39, at 8. Plaintiff
provides no legal authority to support this argument.

It is beyond dispute that exhaustion under the PLRA is mandatopdford 548 U.S.
at 85;Jones v. Bock549 U.S. 199, 211 (2007) (“There is no question that exhaustion is
mandatory under the PLRA.”). The PLRA is also clear that exhaustist occurbefore
bringing suit in district court. See42 U.S.C. § 1997e(a). The Supreme Court explained the

importance of this pre-suit exhaustion requirement:



Congress afforded corrections officials time and opportunity to address
complaints internally before allowing the initiation of a federase. In some
instances, corrective action taken in response to an inmate’s grievance mig
improve prison administration and satisfy the inmate, thereby afyitdte need

for litigation. In other instances, the internal review mighterfilout some

frivolous claims. And for cases ultimately brought to court, adatain could be

faciltated by an administrative record that clarifies the @org of the
controversy.
Porter, 534 U.S. at 525 (internal quotations marks and citations omitted).

Notably, there is no requirement that an inmate be provided eotimsel to file an
internal grievance, nor is there any exception to the PLRA’s namnydanguage for grievances
filed without the assistance of counsel. Nor can this Court excuse theffdamatn-exhaustion
based on this argument. As the Supreme Court recently held, the mardaguage of the
PLRA “means a court may not excuse a failure to exhaust, even to take [spenialistances
into account.” Ross v. Blake--- U.S. ---, 136 S. Ct. 1850, 1856 (2016). Rather, “the only limit
to [the PLRA’S] mandate is the one baked into its text: An inmaésl xhaust only such
administrative remedies as are ‘availableld. at 1862. Plaintiff has not argued that
administrative remedies were unavailable to him, and indeed, the undisputedfftts case
reveal that Plaintiff filed a grievance and appeal that was takémet&Guperintendent. As a
result, Plaintiff's failure to completely exhaust his administrativeaies by appealing to the

CORC is fatal to his case, and Defendants are entitled to summary judgment.

CONCLUSION

Defendants’ Motion for Summary Judgment (ECF No. 36) is GRANTED asattion
is dismissed with prejudice. The Court hereby certifies, pursuant to 28.1839.915(a), that
any appeal from this Order would not be taken in good faith and leave to app&aCouti of
Appeals as a poor person is deniedoppedge v. United Staje369 U.S. 438 (1962). Any

request to procedad forma pauperi®on appeal should be directed by motion to the United States



Court of Appeals for the Second Circuit in accordance with Rule 24 of the F&ides of

Appellate Procedure. The Clerk of Court is directed to enter judgment and to close this case.
IT IS SO ORDERED.

Dated: September 19, 2016

Rochester, New York W Z Q

HON.FRANK P. GERACI
ChiefJudge
United States District Court




