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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TRAVELERS CASUALTY AND SURETY COMPANY
OF AMERICA,

Plaintiff,
Case #14CV-576+PG
V.
DECISION AND ORDER
DIPIZIO CONSTRUCTION COMPANYINC., et al.,

Defendants.

On April 17, 2018, the Court issued a Decision and Qgadanting Travelers’s Motion for
Partial Summary JudgmentSee ECF No. 134. In it, the Court found Defendants liable for
Travelers’s Eighth and Ninth claimend issued a final judgment on those claims pursuant to
Federal Rule of Civil Procedure 5&eeid.

The Court then scheduled a status conference on May 1,i@®lingto discuss the case
and schedule a hearing to determine damages on the Eighth and Ninth claimsheAfesaring,
the Court scheduled tldamages$earing for June 11, 201&e ECF No. 137. On May 15, 2018,
Defendants filed a Notice of Appeal on the Court’'s Decision and Or8ex.ECF No. 142.
Defendantghenfiled a Motion to Stay thdamagesearing, which is currently before the Court.
See ECF Nos. 141-43, 144-45. For the reasons stated, Defendants’ MGERANTED.

“The filing of a notice ofappeal is an event of jurisdictional significanreé confers

jurisdiction on the court of appeals and divests the district court of its controlhmger aspects

! DiPizio Canstruction Company, IncBoehmer Transportation Corp., Great Lakes Concrete Products, LLC,
Bernard DiPizio, Laurice Boehmer, Rosanne DiPizio, Individually andast@e of the Bernard DiPizieamily

Trust Under Trust Agreement Dated October 12, 2000, Daniel F. DiR&ibrustee of the Bernard DiPizio Family
Trust Under Trust Agreement Dated October 12, 2000, StradtmanLiR&kand Richard P. Boehmer as Trustee of
the L. Boehmer Family Tra®Jnder Agreement Dated December 14, 2012, and Castle & Mosey, L.P. cat€dirp
Mortgagee of Certain Real Property.
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of the case involved in the appéalriggs v. Provident Consumer Discount Co., 459 U.S56, 58
(1982);see also Leonhard v. United States, 633 F.2d 599, 609 (2d Cir. 1980N@rmally the filing
of a timely and sufficient notice of appeal immediately transfers jurisdjcii®no any matters
involved in the appeal, from the district court to the court of appealdistrict courts however,
should notblindly decline jurisdiction once a notice of appeal is flatiey mustensure that the
rule’s application isfaithful to the principle of judicial economy. . .” United Sates v. Rodgers,
101 F.3d 247, 251 (2d Cir. 1996).

Here, Defendants appealed timal judgment oriability as to the Eighth and Ninth claims;
they did not appeal a judgment aglmages, because such a judgment does not currently exist.
Consequently, it appears that the Court has no jurisdiction over any proceedingsngegar
Defendants’ liability as to the Eighth and Ninth claims, but it does retain igtresd over the
determination of damages.

The line between liability and damages, however, is thin. Indeed, Travelers woblel not
entitled to damages if Defendants were not liable to Travelers for the danrageker® claims.

In other wordsgentitlementto damagess dependent on liability Because of this relationship, it
would be imprudent to determine the damages to which Travelers is entitiedthe Second
Circuit decides whether Defendants are in fact liable to Travelers on the Bightinth claims.

Moreover the principe of judicial economycompelghe Courto stay thedamages hearing
pending Defendants’ appeal of uelgment on liability If the Court proceeds with the hearing,
it is possible that the Second Circuit will subsequently reverse the Goddiment renderinghe
hearing on damages modt.is also possible that the Second Circuit will affirm the judgment on

liability and then Defendants will later appeal any judgment on damages @antaekims. The



Second Circuit would, therefore, reconsider issues simoitdrose it will consider in the appeal of
the judgment on liability.

Normally, when a district court stays proceedings in a case pending appeal donsiger
four factors in its determinatiorin re World Trade Center Disaster Ste Litigation, 503F.3d 167,
170 (2d Cir. 2007) (“(1) whether the stay applicant has made a strong showing that e tis like
succeed on the merits; (2) whether the applicant will be irreparably injuredt @seay; (3)
whether issuance of the stay will substantialjyri@ the other parties interested in the proceeding;
and (4) where the public interest lies.”). Howevescduse of the close relationship between
liability and damages, and the principle of judicial economy, the Court finds thaetaedants’
appeal othe judgment on liability for the Eighth and Ninth claims divests it of jurisdiction to hold
a hearing on damages for the same claims.

Accordingly, the Defendants’ Motion is GRANTED and the hearing is stayed Cous
notes, however, that it will maintathe hearing on the calendss a Status Conference.

IT IS SO ORDERED.
Dated:May 31, 2018

Rochester, New York W Z Q

HON. FRANK P. GERACI, J
ChlefJudge
United States District Court




