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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KARL MAGBY,
Raintiff,
Casett 15-CV-285-FPG

DECISIONAND ORDER
CAROLYN W. COLVIN, ACTING COMMISSIONER

OF SOCIAL SECURITY,
Defendant.

Karl Magby (“Magby” or “Plaintiff”) brings this action pursuatda the Social Security
Act (“the Act”) seeking review of the final decision of the Commissioner cfgb&ecurity (“the
Commissioner”) that denied his application for Social Security Incomd”{‘868der Title XVI
of the Act. ECF No. 1. This Court has jurisdiction over this aatioster 42 U.S.C. 88 405(g),
1383(c)(3).

Both parties have moved for judgment on the pleadings pursuant éolR{d) of the
Federal Rules of Civil Procedure. ECF Nos. 10, 13. For the reasons that failew,
Commissioner’s motion is GRANTED and Plaintiff's motion is DEBI

BACKGROUND

On March 30, 2012, Magby protectively applied for SSI with the Social Security
Administration (‘the SSA”). Tf.111-16, 124, 135. He alleged that he had been disabled since
November 8, 2007 due to a back injury and high blood pressure. Tr. 111, 135. After his
application was denied at the initial administrative level, a hearing was efoke
Administrative Law Judge David S. Lewandowski (“the ALJ") on July 10, 2@1®hich the
ALJ considered Magby’s applicatiate novo Tr. 32-59. Magby appeared at the hearing with

his attorney and testifiedd. On October 9, 2013, the ALJ issued a decision finding that Magby

! References to “Tr.” are to the administrative record in this matter.
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was not disabled within the meaning of the Act. Tr. 15-27. That decision &ettaan
Commissioner’s final decision when the Appeals Council denied Wsgbquest for review on
February 9, 2015. Tr. 1-5. Thereafter, Magby commenced this action seeking reviesv of
Commissioner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determiningtiady
the SSA'’s conclusions were supported by substantial evidence in the record andsedrerba
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (internal quotation
marks omitted)see alsat2 U.S.C. 8 405(g). The Act holds that a decision by the Commissioner
is “conclusive” if it is supported by substantial evidence. 42 U.S.C. § ¥05@ubstantial
evidence means more than a mere scintilla. It means suclnelevidence as a reasonable
mind might accept as adequate to support a conclusMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (internal quotation marks omitted). It is not thisn€se function to “determinele
novo whether [the claimant] is disabled.Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998)
(internal quotation marks omittedgee also Wagner v. Sec’y of Health & Human SgB@6
F.2d 856, 860 (2d Cir. 1990) (holding that review of the Secretary’s decisionde maivoand
that the Secretary’s findings are conclusive if supported by substantiahee).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whetHamaaat is
disabled within the meaning of the Acgee Bowen v. City of New Ypd/6 U.S. 467, 470-71
(1986). At step one, the ALJ must determine whether the claimant is engagedstantial

gainful work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not,



the ALJ proceeds to step two and determines whether the claimant has @ménpaor

combination of impairments, that is “severe” within the meaninghefAct, meaning that it
imposes significant restrictions on the claimant’s ability to perfoasicowork activities. 20
C.F.R. 8 404.1520(c). If the claimant does not have a severe impairmeambination of

impairments, the analysis concludes with a finding of “not disabled.” eltthimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meetedcally
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Riegukd. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impairment meets or medically ®do@lcriteria
of a Listing and meets the durational requirement (20 C.F.R. § 404.1509), thantlasm
disabled. If not, the ALJ determines the claimant’s residual furadt@zapacity (“RFC”), which
is the ability to perform physical or mental work activities asuatained basis, notwithstanding
limitations for the collective impairmentsSee20 C.F.R. § 404.1520(e)-(). The ALJ then
proceeds to step four and determines whether the claimant’'s RFC permits himimpéorm
the requirements of his or her past relevant work. 20 C.F.R. § 404.1520¢fg diaimant can
perform such requirements, then he or she is not disabled. If he or she damrastalysis
proceeds to the fifth and final step, wherein the burden shifts to timenSsioner to show that
the claimant is not disabled. To do so, the Commissioner must pesgggsnbce to demonstrate
that the claimant “retains a residual functional capacity to parédternative substantial gainful
work which exists in the national economy” in light of his or her agkication, and work
experience.See Rosa v. Callahat68 F.3d 72, 77 (2d Cir. 1999) (quotation marks omittseh);

also20 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’'s Decision

The ALJ’s decision analyzed Magby’s claim for benefits uritie process described
above. At step one, the ALJ found that Magby had not engaged in subgaintial activity
since March 30, 2012, the application date. Tr. 17. At step two, the ALJ found thly Kas
the following severe impairments: degenerative joint diseaskeolutmbar spine, osteoarthritis
of the bilateral knees, and obesity. Tr. 17-18. At step three, the Almd fthat such
impairments, alone or in combination, did not meet or medicalljalegn impairment in the
Listings. Tr. 18-19.

Next, the ALJ determined that Magby retained the RFC to perforinvighé except he
can occasionally climb stairs, balance, and stoop, but he cannot kneel, orocrewl! or climb
ladders, ramps, or scaffolds. Tr. 19-26. Magby needs a cane to ambulate, can diggasgina
and pull, but cannot lift from floor to waist level or perform head activities.ld. Magby also
must be able to alternate between sitting and standing as ndéddeit. step four, the ALJ found
that this RFC prevents Magby from performing his past relevark a® a taxicab driver. Tr.
25-26. At step five, the ALJ relied on the VE’s testimony and found thgbiyiess capable of
making an adjustment to other work that exists in significant eusnin the national economy
given his RFC, age, education, and work experience. Tr. 26-27. Specifically, thetNi&dte
that Magby could work as a cashier, ticket taker, or file clerk. Tr. 27. AccordiglyALJ

concluded that Magby was not “disabled” under the Act. Tr. 27.

2 “Light work involves lifting no more than 20 pounds at a time with fregliting or carrying of objects

weighing up to 10 pounds. Even though the weight lifted may be very little igijothis category when it requires
a good deal of walking or standing, or when it involves sitting most of thewithesome pushing and pulling of

arm or leg controls. To be considered capable of performing a fulderrange of light work, [the claimant] must
have the ability to do substantially all of these activities. If someone clightiavork, [the SSA] determine[s] that

he or she can also do sedentary work, unless there are additionablifadtors such as loss of fine dexterity or
inability to sit for long periods of time.” 20 C.F.R. § 416.967(b).
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Il. Analysis

Magby argues that: (1) the ALJ erred by finding that he can performuigtik even
though he needs to use a cane; and (2) the ALJ failed to give the proper weightréating
physician. ECF No. 7, at 8-12. These arguments are addressed in turn below.

A. Light Work and Cane Use

Magby argues that the ALJ erred by finding that he can perform light work even though
he needs to use a cane. ECF No. 10-1, at 12-14. The need to use a cane, however, does not
automatically limit a claimant to sedentary work or render him or her dgaldh fact, courts
have affirmed decisions where the ALJ found that the claimant could peafoeduced range of
light work with the use of a caneSee Rice v. Comm’r of Soc. S&&4 F. Supp. 3d 98, 107
(W.D.N.Y. 2015);Koszuta v. ColvinNo. 14-CV-694-JTC, 2016 WL 231383, at *1 (W.D.N.Y.
Jan 19, 2016)yacated in part on other ground2016 WL 824445 (W.D.N.Y. Mar. 3, 2016).
Here, the ALJ made a similar finding. He determined that Magby could performvicgktwith
restrictions such as using a cane to ambulate, not lifting from the tiioavraist level, not
performing overhead activities, and having the ability to sit or stand at will. Tr. 19426se T
limitations reduce the range of light work as it is typically performszt 20 C.F.R. 8
416.967(b), and account for Magby’s need to use a cane.

Magby cites two cases in support of his argument that he cannot use a cane and perfor
light work. The circumstances in those cases, however, areicagtiy different than the
circumstances present here. Wihight v. Colvin No. 6:13-cv-06585 (MAT), 2015 WL 4600287,
at *4-5 (W.D.N.Y. July 29, 2015), the court found that the ALJ failed to properly amsid
whether it was medically necessary for the plaintiff to use a cane., k@never, the ALJ

clearly found that Magby’s cane use was medically necessary because heéeactarusuch use



in the RFC determination. Tr. 19. The courtWright also took issue with the fact that
“[a]ithough the ALJ found Plaintiff capable of doing less than theréuige of light work, he did
not place any additional limitations on the amount Plaintiff wgsired to lift or the frequency
with which he was required to perform lifting activitiesfNlright, 2015 WL 4600287, at *5. But
here the ALJ incorporated Magby's cane use and additional liftingctests into the RFC
determination.

MagbyalsocitesMiller v. Colvin, No. 1:13-CV-1388 (GLS/ESH), 2015 WL 1383816, at
*8 (N.D.N.Y. Mar. 25, 2015). In that case, the plaintiff argued that the ALJ erred hehtziled
to discuss, evaluate, and incorporate his need for a cane into the RFC deimmmidatAgain,
that clearly did not happen here because the ALJ accounted for Magby's cane es&kCth
determination.

Finally, the ALJ also complied with the suggestion in SSR 96-9p that an ALJshoul
consult a VE to determine whether an individual who needs to use a cane can adjust to oth
work. SSR 96-9p, 1996 WL 374185, at *7 (S.S.A. July 2, 1996). At the hearing, the ALJ posed
a hypothetical question to the VE that included the caveat that “the individual weaila cane
to ambulate.” Tr. 55. The VE opined that based on Magby’'s age, education, worierer
and RFC, he could work as a cashier, ticket taker, and file clerk. Tr. 55-58.

Accordingly, for all the reasons stated, the ALJ did not err when he dederrthat
Magby could perform a reduced range of light work with the use of a cane.

B. Treating Physician Rule

Magby also argues that the ALJ improperly gave “little weight” to thaiopiof his
treating physician, Theodore Pettle, M.D. (“Dr. Pettle”). ECF No. 10-1, at 14-1Be T

Commissioner maintains that the ALJ applied the correct legal stanoamelgaluating Dr.



Pettle’s opinion. ECF No. 13-1, at 18-21. This Court finds that the ALadaticerr when he
evaluated Dr. Pettle’s opinion.

The “treating physician rule” is “a series of regulations set foytthe Commissioner . . .
detailing the weight to be accorded a treating physician’s opinibe.’Roman v. BarnhartNo.

03 Civ. 0075 (RCC) (AJPR003 WL 21511160, at *9 (S.D.N.Y. July 2, 2003) (citing 20 C.F.R.
8§ 404.1527)see also20 C.F.R. 8§ 416.927(c)(2). Under the treating physician rule, the ALJ
must give controlling weight to a treating physician’s opinion when tmwion is “well-
supported by medically acceptable clinical and laboratory diagnostic technindes aot
inconsistent with the other substantial evidence in [theJrdeta20 C.F.R. § 416.927(c)(23ee

also Green-Younger v. Barnhag35 F.3d 99, 106 (2d Cir. 2003). While an ALJ may discount a
treating physician’s opinion if it does not meet this standae ALJ must “comprehensively set
forth [his or her] reasons for the weight assigned to a treatinggeys opinion.” Halloran v.
Barnhart 362 F.3d 28, 33 (2d Cir. 2004); 20 C.F.R. 8§ 416.927(c)(2) (“We will always give good
reasons in our notice of determination or decision for the weight we pelgimant’s] treating
source’s opinion.”).

Even when a treating physician’s opinion is not given “controlling” weite ALJ
must still consider several factors in determining how much weight ilcsheceive. “The ALJ
must consider,inter alia, the length of the treatment relationship and the frequency of
examination; the nature and extent of the treatment relationshipeltheamt evidence . . . ,
particularly medical signs and laboratory findings, supportiegothinion; the consistency of the
opinion with the record as a whole; and whether the physician is alspecithe area covering
the particular medical issues.Burgess v. Astryes37 F.3d 117, 129 (2d Cir. 2008) (internal

guotation marks, alterations, and citations omitted); 20 C.F.R. 8214(8)(1)-(6).



Here, the ALJ discussed Dr. Pettle’s opinion at length, and ie& that he considered
the requisite factors when he gave “little weight” to that opinion. Tr. 2% ALJ noted, for
instance, that Dr. Pettle examined Magby only three times before hgletedhthe medical
source statement (Tr. 25), which is a valid reason for assigning less ueight Pettle’s
opinion. 20 C.F.R. § 416.927(c)(2)(i) (“Generally, the longer a treatingesdas treated you
and the more times you have been seen by a treating source, the mbtengeigll give to the
source’s medical opinion.”).

The ALJ also detailed the limitations that Dr. Pettle imposed, whietAt.J concluded
were “extreme” because they were not supported by the medical evidence. Tr. 25;R08C.
416.927(c)(3) (“The more a medical source presents relevant evidence to suppariican op
particularly medical signs and laboratory findings, thaeneeight we will give that opinion.
The better an explanation a source provides for an opinion, the magktwes will give that
opinion.”). Dr. Pettle opined, for example, that Magby could walk lems dime city block, stand
for only ten minutes at a time, stand or walk less than two hours iglatnheiur workday, sit for
30 minutes at a time, and sit a total of four hours in an eight hour workday5 Teiting Tr.
483-86). Dr. Pettle also opined that Magby could “rarely” lift less than tendgpaould never
left ten or more pounds, and would be off task for 25% or more of the workdlay

The ALJ explained that these limitations conflicted with the treatmesairads, which
documented “only crepitus and pain with palpitation and abnormal gait, wiaignaktic
imaging studies revealed mild to moderate osteoarthritis of the lamegledegenerative changes
in the lumbar spine.” Tr. 25 (citing Tr. 613-36). Additionally, Dr. Petit® not reference any
range of motion findings to support the prescribed limitations. Tr. cithg Tr. 620).

Moreover, the ALJ reasoned that, although one x-ray shomwveldto moderatesteoarthritis of



the left knee (Tr. 636), the majority of the medical records fesgleanly mild osteoarthritis of
the left knee and onlguestionableminor degenerative changes of the right knee (Tr. 477). Tr.
25 (emphasis in ALJ’s decision).

Magby also asserts that the ALJ erred when he gave greater teeidigt opinions of
consultative examiner Nikita Dave, M.D. and state agency review paayswtary L. Rees, M.D.
than to Dr. Pettle’'s opinion. ECF No. 14, at 5. The ALJ gave “signifiegeight” to these
opinions because he found that they were supported by relevatameddence and were
consistent with the record as a whole. Tr. 24s2%& alsd®?0 C.F.R. § 416.927(c)(3)-(4). Under
the regulations, these are proper reasons to give great weight to a meahcal, gmd “[i]t is
well established that an ALJ may rely on the medical opinions provided by &gency
consultants and that those opinion[s] may constitute sulatanidence.” Barber v. Comm’r of
Soc. Sec.No. 6:15-CV-0338 (GTS/WBC), 2016 WL 4411337, at *7 (N.D.N.Y. July 22, 2016)
(citing 20 C.F.R. 88 416.912(b)(6), 416.913(c), 416.927&Akzto v. Astrye700 F. Supp. 2d
242, 249 (N.D.N.Y. 2010) (“[A]ln ALJ is entitled to rely upon the opinions ahbexamining
and non-examining State agency medical consultants, since such aaissate deemed to be
qualified experts in the field of social security disability.”).

Accordingly, for all the reasons stated, this Court finds thatALJ properly evaluated
Dr. Pettle’s opinion and was entitled to give it “little weight” for tleasons set forth in the

ALJ’s decision.



CONCLUSION
The Commissioner’s Motion for Judgment on the Pleadings (ECF Nos GRRANTED
and Plaintiff's Motion for Judgment on the Pleadings (ECF NQ.idMENIED. Plaintiff's
Complaint (ECF No. 1) is DISMISSED WITH PREJUDICE. The Clerk of Court is eicetd

enter judgment and close this case.

IT 1S SO ORDERED.

Dated: September 1, 2016

Rochester, New York W Z Q

HON.FRANK P. GERACI
ChiefJudge
United States District Court
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