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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JOHN T. SCULL
Plaintiff, Case #15-CV-309+FPG

V. DECISION AND ORDER
PATRICK K. HENNEGAN, et al.,

Defendans.

INTRODUCTION
Pro se Plaintiff John T. Scull brought this action against several private and goveaiment

actors who allegedly took part in the seizuretdrge bulldogstatuethat Scull owns See ECF
No. 1-2 at 24. There are threesets ofdefendantsemaining: (1) the Cyt defendants (the City of
Niagara Falls,Patrick K. Hennegan, Thomas G. Ewirgnd Brian Dalporto; (2) the NFR
defendants Roger Trevino, Niagara Falls Redevelopment LLCth13treet Properties LLC,
Clarksville Land Company LLC, Howard Milstein); and (3) John P. Bartoldmei.

Before the Court is the Report & Recommendation (“R&R”) of United Statessklatg
Judge Jeremiah J. McCarthy, in which he recommends grampagt the City defendants’ motion
for summary judgment (ECF No. 127), granting the NFR defendants’ motion for summary
judgment (ECF No. 130yrarting in part Bartolomei’s motion for summary judgment (ECF No.
129), and denying Scull’'s motion for leave to supplement his amedeglaint(ECF No. 142
In addition,afterJudge McCarthy issdehe R&R, Scull filedseveralmotions requesting various

relief (ECF Nos133, 171, 173, 174, 175). The Court rules on all of these motions below.

! The claims against another defendant, Anthony Bergamo, were dismissactm2018. ECF No. 104.
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LEGAL STANDARD

Generally, a court reviews portions of an R&R to which a party makes spagjéictions
denovo. Fed. R. Civ. P. 72(b)(2); 28 U.S.C. 8 636(b)(1)(C). When a party does not object to the
R&R, however, the court will review it for clear errdEOC v. AZ Metro Distributors, LLC, 272
F. Supp. 3d 336, 339 (E.D.N.Y. 2017)When performing such a clear error review, the court
need only satisfy itself that there is no clear error on the face of the recadirn@accept the
recommendation.Boicev. M+WU.S, Inc., 130 F. Supp. 3d 677, 686 (N.D.N.Y. 2015) (internal
guotation marks omitted)After conducting the appropriate review, the court may “accept, reject,
or modify, in whole or in part, the findings or recommendations made by the magistge€ jud
28 U.S.C. § 636(b)(1)(C).

Summary judgment is appropriate when the record shows that there is “noegéispute
as to any material fact and the movant is entitled to judgment as a matter’ofkeav R. Civ. P.
56(8); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986pisputes concerning material
facts are genuine where the evidence is such that a reasonable jury could retdiot dov the
non-moving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)In deciding
whethergenuine issues of material fact exist, the court construes all facts in a lightworyabfe
to the noamoving party and draws all reasonable inferences in thenawing party’s favor.See
Jeffreys v. City of New York, 426 F.3d 549, 553 (2d Cir. 2005). However, the-mmving party
“may not rely on conclusory allegations or unsubstantiated speculatiobD.1.C. v. Great Am.
Ins. Co., 607 F.3d 288, 292 (2d Cir. 2010) (quotation omitted).

BACKGROUND
In August 2005, the NFR defendarmsntracted with Scull for the purchaseafarge

bulldog statue. Trevino is an executive of Niagara Falls Redevelopment LL@h $ireet



Properties LLCandClarksville Land Company LLC, and he purchased the statue on behalf of
11th Street Properties LLCIn addition to that bulldog statuScull asserts that he owns a replica
of the purchased statue.

Scull alleges that he never delivered thechasedtatue because it was destroyed in a
windstormin 2006 Scull also claims thdte notified Bartolomei, then the attorney for the NFR
defendants, of the incident. Regardless, it does not appear that Trevino made atty @ftarn
the statue or enfordbat part of theontractafter it was executed.

On June 19, 2012Trevino learned that Scull had parked his trailer on the property of
Clarksville Land Company LLCOn the trailer was thieulldog statute, though Scull alleges that
it was the replica.Trevino contacted Officer Hennegan, who works for the Niagara Falls Police
Department. Officer Hennegan issued a parking tittk&cull for parking his trailer onripate
property. Trevino told Officer Hennegan that the bulldog statue belonged to him, and he showed
Officer Hennegan the 2005 contract as proof of owners§gp.ECF No. 1367 at 1. From the
police report, it appears th@fficer Hennegamformed Trevind'that he could take possession of
his property that was located on the illegally parked trailer.” ECF No. 163 at 22nd read the
trailer towed and took the bulldog statue toaetouse.Trevino avers that he “believed then and
believe[s] now” that the statue he took is the one purchased in 2005. ECF N &€30-

A few days later, when Scull discovered that his trailer was gone, he coritecididgara
Falls Police Departnm¢ and learned what had occurred. Offidéarme responded to the scene
and informed Scull that Trevino had taken the statbeull claims thathe statue on the trailer
was in fact,the replica, not the one Trevino purchas&tull therefore requestetthat Officer
Warme press charges against Trevioolarceny, but Officer Warme stated that it was a “civil

matter.” ECF No. 31 at 24. Subsequently, Scull complained about the incident to Dé&eutige



and Police Chief Dalporto, but they toné& action against Trevino or Hennegaimilarly, Scull
reached out tBartolomei,now theformer attorney for the NFR defendanits no avail.

In April 2015, Scull brought this actionHe asserts a variety of claims against the
defendants, which Judg@écCarthy summarized in the R&FSee ECF No. 154 atG. Bartolomei
filed counterclaims against Scutir abuse of process, attorney’s fees and costs, and punitive
damages.ECF No. 34 at 15-16.

At summary judgment, Judge McCarthy recommended granting the NFR deféndants
motion for summary judgment. He concluded that Scull had failed to offer any evigerebut
Trevino’s claim that “he had a goddith basis for believing that the bulldog [statue] belonged to
him” and that he never conspired with anyone to violate Scull’s rights. ECF No. 154 at 8. Judge
McCarthy therefore determined that, as private actors who had not conspired with an
governmentabfficials, the NFR defendants could nothmdd liableunder§ 1983.1d. at 810; see
also Ciambriello v. Cty. of Nassau, 292 F.3d 307, 323 (2d Cir. 2002Bgcause the United States
Constitution regulates only the Government, not private parties, a litigant cjatmén his
constitutional righthiave been violated must first establish that the challenged conduct constitutes
‘state action.”).

Judge McCarthy recommended granting in part the City defendants’ motisanfonary
judgment. Judge McCarthy denied summary judgrasrb Scull’s claimarising fromOfficer
Hennegais decision topermit Trevino to take the statueSee ECF No. 154 at 113. Judge
McCarthy did not rule on the substancedlwse claimsconcludng thatthe City defendants had
not develope@ny arguments as to wilyeyshould be dismissedseeid.

Judge McCarthy recommended granting Bartolomei’s motion for summary judgonent

the extent it sought dismissal of Scull’s claims, but recommended denying it to thisitesaeight



summary judgment on the counterclaims. Judge afit@ noted that this was the second time
that Bartolomei had sought summary judgment on his counterclaims “[w]ithout aiihgase
law or evidentiary support.id. at 1314. Such a “bare bones motion for summary judgment” was
insufficient to grant reéf. Id. at 13.

Finally, Judge McCarthy recommended denying Scull’'s motion for leave to sugntle
the amended complaint because (1) the deadline for amending pleadimssbed and (2) the
proposed supplementatirasalready alleged in the amended complaldt.at 1516.

DISCUSSION

The City defendants and Scull filed objections to the R&3e ECF No. 158, 163.The
City defendants argue that the undisputed fagit®Ww[] that Officer Hennegan did nabnspire
with or give permission to Defendant Trevifto] unlawfully take Plaintiff's property. ECF No.
158 at 2. Consequently, the City defendants cannot be held liablat 3-4. As for Scull, he
broadly challenges Judge McCarthy’s reasoning and conclusteagenerally ECF No. 163.

The Court has conducted dge novo review of the record, the briefing, and Judge
McCarthy’'s R&R Except as discussed belptie Courtoncurswith Judge McCarthy’secitation
of the facts and resolution of the issués Judge McCarthy determideScull’s allegations that
Trevino conspiredvith the City defendantso deprive him of the bulldog statue are based on
speculation and conjectur&e ECF No. 154 at-®. Without sufficient allegationsstablishing
state action Scull cannot prevail on a 8 1983 action agaarsf of theNFR defendants or
Bartolomei, ashey are private actorsSee Ciambriello, 292 F.3d at 32 (stating that a § 1983
conspiracyclaim requires thathe private entity actin concert with the state actor to commit an

unconstitutional a€}. In those respects, the Court adopts the R&R.



The Court departs from the R&R only as it relates to the City defendantstyiabiidge
McCarthy did not reackeveraldispositiveissues relating to the City defendants’ liability because
he concluded that they had not been adequately rai8edECF No. 154 at 1413. Even if the
Court were to agree that tigty defendants failed to raise these issues, ttoeydo so in their
objection, and the Court exercises its discretion to consider tBegrievy v. Young Adult Inst.,
Inc.,103 F. Supp. 3d 42@33 (S.D.N.Y. 2015). Judicial economy favors the resolution of issues
“not open to serious questidnlid. Furthermorethe parties have had an adequate opportunity to
address these issya® there is no unfairness in resolving them.

Specifically, the Court concludes that the City defendants cannot be held liable for
Trevino’s private act of taking the statue. That is, although the City defendre governmental
actorswho couldbe held liable under § 1983, they cannot be held lialiles casdecause it was
Trevino who dispossessed Scultioéstatue The only evidence that Scull citestindge this gap
is that Officer Hennegan told Trevino that “he could take possession of his propertyathat w
located on the illegally parked trailer.” ECF No. 163 at 22. That is not enough, however.

The conduct at issue is akin to that of a private repossession. An officer may only be hel
liable under 8§ 1983 for a private actor&passession o&inother’spropertyif the officer has an
“active hand in the repossessiorBarrett v. Harwood, 189 F.3d 297, 302 (2d Cir. 199%ere
presence at the scene is insufficient; courts require that the officenadifiely aid, facilitate,
direct, or encourage the repossessi@e Marcus v. McCollum, 394 F.3d 813, 819 (10 Cir.
2004).

Here, even viewing the facts in the light most favorable to Scull, Officemétgm did ot
have an “active hand” in the repossessidfe did not compel or encourage Trevino to take the

statue, and he did not assist Trevino in removinghthile Officer Hennegan’s statement may



have emboldened Trevino or allayed his doubts, he did not h&aetase role” that “affirmatively
assisted” the repossessidsarrett, 189 F.3d at 3Q3accord Zittav. Graham, 996 F. Supp. 2d 272,
282-83(D. Vt. 2014) (o state action in private repossession, where offiterely reviewed
repossessor’s evidence of ownership padnitted repossessor to drive away with the property)
Accordingly, Officer Hennegan cannot be held liable under 8 1983 for Trevino’s conduct.

As for the other City defendants, Scsiltlaims fail against the individual defendants
because there is insufficient evidence of a “cayet? Scull’s claims against the City fail because
there is insufficient evidence of an unlawful policy, custom, or practieg¢ed tothese kinds of
repossessionsSee Jonesv. Sherry W., No.16-CV-234, 2019 WL6768778, at *3 (W.D.N.Y. Dec.
12, 2019) (listing circumstances in whicimanicipality may ke held liable under § 1983).

In short, the Court adopts Judge McCarthy’'s R&R except insofar as it declinedessaddr
the City defendants’ liability. The Court concludes that the City defendants are entitled to
judgment as a matter of law and the claagainst them must be dismissed.

In light of this conclusion, all of Scull’s claims have been dismissed on summarygatdgm
The only remaininglaimsareBartolomei’s counterclaim®n which the Court will require further
action.

As Judge McCarthy notedartolomei has twice sought summary judgment on his
counterclaims, and in both instances his submissionsdeeraed toconclusoryto justify reliet
See ECF No. 64 at 186; ECF No. 154 at 124. It is also worth noting thahé counterclaim
pleading is similarly conclusorySee ECF No. 34 at 15-17.

Given the lack of factual and legal support Bartolomei has marshall@ggsttty his
counterclaimsit is unclear whether there is any need to continue this litigation soledgatve

the counterclaims. For that reastime Court invokes its authority under Federal Rule of Civil



Procedures6(f)(3) and orders Bartolomei to demonstrate why his counterclaims should not be
dismissed on summary judgmentee Fed. R. Civ. P56(f)(3) (“After giving notice and a
reasonable time to respond, the court may. consider summary judgment on its own after
identifying for the parties material facts that may not be genuinely in di§putBpecifically,
Bartolomei must present legalithorityto support his counterclaim for abuse of process and his
requests for attorney’s fees, costs, and punitive damages. He must also presmmit®yitdence

to support his legal theories.

Bartolomei must submit his memorandum of law and supporting documentation and
evidence byarch 2, 2020. Scull may file a responds March 16, 2020, and Bartolomei may
file a reply byMar ch 23, 2020.

Alternatively, to the extent Bartolomei no longer wisk@gursue his counterclaims, he
may file a letter wihdrawing his counterclaims bylarch 2, 2020, in which case no further
briefing will be required, judgment will be entered, and the case will be closed.

CONCLUSION

For the reasons stated abo¥adge McCarthy's R&RECF No.154)is ADOPTED IN
PART and REJECTED IN PART. The City defendants’ motion for summary judgiB€ft o.

127) is GRANTED. Bartolomei’s motion for summary judgment (ECF No. 129) is GRANTED
IN PART and DENIED IN PART, in that the motion is granted except aBaidolomei’s
counterclaims. The NFR defendants’ motion for summary judgment (ECF No. 130) is
GRANTED. Scull's motion for leave to supplement the amended complaint (ECF No. 142) is
DENIED. The Clerk of Court is directed to terminate Patrick K. Hennegan, Thomas Gg,Ewin

Brian Dalporto, Roger Trevino, Niagara Falls Redevelopment LL@), Stteet Properties LLC,



Clarksville Land Company LLC, Howard Millstein, and the City of NiagarésFé¢w York from
this action.

The Court has reviewesicull’'s motions formiscellaneouselief (ECF Nos. 133171, 173,
174, 175) and concludes that they lack merit or dowastantrelief. Accordingly, they are
DENIED.

In accordance with Federal Rule of Civil Procedure 56(f)(3), the Court ordersdsaeiol
to demonstrate whiyis counterclaims should not be dismissed on summary judgment. Bartolomei
must submit his memorandum of law and supporting documentation and evidevice diy2,
2020. Scull may file a response byarch 16, 2020, and Bartolomei may file a reply iy arch
23, 2020.

Alternatively, to the extent Bartolomei no longer wishes to pursue his coamesche
may file a letter withdrawing his counterclaims Bharch 2, 2020, in which case no further
briefing will be required, judgment will be entered, and the case willdsed|

IT IS SO ORDERED.

Dated:Februaryll, 2020 m} i; Q

Rochester, New York

HQN,FRANK P. GE@AG JR.

Chief Judge
United States DistricEourt




