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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DIRECTV, LLC, a California limited liability
company,

Plaintiff,
Case #15-CV-474FPG

DECISION AND ORDER
PAUL WRIGHT andTHERESA WRIGHT
d/b/a ANAMETRICS CABLE,

Defendants

INTRODUCTION

On May 29, 2015, DirecTV filed a complaint alleging that Defendants Paul andsBher
Wright, doing business as Anametricable, improperly requested, receivadd distributed 85
DirecTV receivers to individuals in the Buffalo area and charged those indwitmaaccess to
DirecTV. SeeECF No. 1. DirecTV was not compensateddsfendantsor the individuals to
whom they distributed the receiverSee id.

In August of 2016, the Court granted Defendants’ motions for extensions of time to respond
to the Complaint.SeeECF Nos. 223. Paul moved to dismiss the Complaint on September 8
2016,and October 32016,while Theresa missetie Court'sdeadline. SeeECF Nos. 25, 228,
30. DirecTVthen moved for and received lerk’s entry of default against Theresa. ECF No. 28.

The Court denied Paul's Motions on June 29, 2@i ordered him to answer the
Complaint. ECF No. 32. Latéhat year, on July 28017, Theresa mosd for an extension of

time to hirean attorneywhich the Court denied. ECF Nos. 34, 39.
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Paul failed tatimely answer the ComplaintSeeECF No. 36. DirecTV then moved for
and received dlerk’s entry of default as to Paulld.

Two weeks later, on October 19, 2017, DirecTV moved for default judgment as to both
Defendants. ECF No. 40. A month later, on Novembe2@@7,Paul and Theresa moved to
dismiss the Complaint. ECF No 42. On February 9, 2018, Theresa moved the Courtrib appoi
counsel for her. ECF No. 44.

On Septerber 7, 2018, at oral argument, the Court debeféndantsMotion to Dismiss
and Theresa’'s Motion to Appoint Counsel and reserved on DirecTV’'s Motion for Default
Judgment. For the reasons stated, DirecTV'sidois DENIED.

DISCUSSION

A plaintiff must follow a specific process to obtain a default judgmeéat.R. Civ. P. 55
Gasser v. Infanti Int’l, Ing.No. 03 CV 6413 (ILG), 2008 WL 2876531, at *6 n.6 (E.D.N.Y. July
23, 2008) Brown v. Marshall No. 08-CV-12F, 2009 WL 1064189, at *1 (W.D.N.Y. Apr. 20,
2009) First, when aefendanhas “failed to plead or otherwise defend” an action agh#ersthe
plaintiff must secure an entry of default from the clerk via an affidavit or otiosvisg. Fed.R.

Civ. P. 55(a).Next, if the plaintiffis seekinga “sum certain” and the defendant is neither a minor
nor incompetent, the plaintiff may request the clerk to enter a default judgmeritearerk must
oblige. Fed.R. Civ. P. 55(B(1). “In all other cass,” the party seeking a default judgmentst
apply to the courtFed.R. Civ. P. 55(B(2). Defaultjudgmentsaregenerally disfavored and are
reserved for rare occasionsnron Oil Corp.v. Diakuhara 10 F.3d90, 96 (2d Cir. 1993%ee also
New York v. Greert20 F.3d 99, 104 (2d Cir. 200@)oting that the Second Circuit “haspressed

a strong preference foesolving disputes on the merit&uotation marks omitted))



The clerk’s entry of default is a mandatory pecendition to seeking defaultjudgment
from the Court. See, e.g., Perkins v. NapoNo. 08CV-6248 CJS, 2010 WL 455475 a1 *
(W.D.N.Y. Feb. 4, 2010) After the derk enters default against a defendant under Rule 55(a),
however, the Court may set it aside for good caésel.R. Civ. P. 55(§.

Typically, when a motion for default judgment is unopposed, the Court must accept the
well-pleaded facts in the complaint and evaluate whether the movant is entitled to damages.
Rochester Laborers’ Welfai®.U.B. Fund by Brown v. Journee Constr., 18605 F. Supp. 3d 444,
44647 (W.D.N.Y. 2018). When the motion is opposed in any form, however, the Court may
construe the opposition as a motion to vacate the defaa#.|deavillage Prods. Corp. v. Media
Brands Ca. No. 14CV-6008 (KMW)(DCF), 2015 WL 5613263, at *1 n.1 (S.D.N.Y. Sept. 24,
2015) (citingMeehan v. Snow652 F.2d 274, 276 (2d Cir. 1981) (“Even if a default had been
entered, opposition to a motion for a default judgment can be treated as a moticasidestite
entry of a default despite the absence of a formal Rule 55(c) motion.”)).

Here,the Court construes Defendants’ Motion to Dismiss as a Motion to Set Aside the
Clerk’s Entries of Default. Doing so is particularly prudent since Defendamatsroceeding pro
se and the Cours therefore required to construe their submissidoesally.

The Court should consider three factors to determine whietket aside an entry of default
for good cause’(1) the willfulness of default, (2) the existendeamy meritorious defenses, and
(3) prejudice to the nedefaulting party."Guggenheim Capital, LLC v. Birnbaum22 F.3d 444,

454 (2d Cir. 2013). Based on its review of these factors, the Court finds good cause here.
A. Willfulness
A default is “willful” when it is deliberate and not brought on by outside factors.

Bricklayers & Allied Craftworkers Local 2, Albany Pension Fund v. Moulton Masonrgiésite,



LLC, 779 F.3d 182, 188 (2d Cir. 2015ge also Guggenheim Capital.C, 722 F.3d at 455. The
Sewond Circuit has construed “willfulness” to be more than negligence, such asoegregi
deliberate conductGreen 420 F.3d at 108.

Here, Defendants’ defaulgeremore than negligent, but less than egregious or deliberate.
Both Defendantkave, somewhat inconsistently, responded to DirecTV’s motions and the Court’s
orders Both ignored the Court’s order to answer the Complaint, but both opposed the Motion for
Default Judgment.SeeECF No. 42. Additionally, Paul moved to dismiss the Clainp three
times, ECF Nos. 13, 25, 30, 42, and Theresa moved to dismiss it once, ECF No. 12; both have
moved for extensions of time, ECF Nos-22 34; and Theresa moved the Court to appoint an
attorney for her, ECF No. 44, and notified the Court that her address changed, E&F- N.
sum, while Defendants have not responded to all prompts from DirecTV and the Court, it does not
appear that they are delaying the case pufplbge Consequently, the Court findkis factor
neutral.

B. Meritorious Defense

A defense is meritorious if it is “more than conclusor@teen 420 F.3d at 110. Whether
a defense is meritorious “is measured not by whether there is a likelihoadntitiecarry the day,
but whether the evidence submitted, if proven at trial, woultstdote a complete defense.”
Johnson v. NYU324 F.R.D. 65, 71 (S.D.N.Y. 2018) (quotigron Oil Corp, 10 F.3dat 98.
The threshold for this factor is lowsee id.

Here, Defendants have a meritorious defense. Their most recent Motion tosDismis
contains several arguments that answer DirecTV’s allegations: Paul allegiehd never
contracted with DirecTV for the receivers, that DirecTV is not entitledamatjes because

Anametrics Cable ceased business operations in 2014, and that Theresa should not bé&eheld lia



because the Complaint does not contain allegations that she was involved in the alleged sch
Given those arguments and the low threshold for this factor, the Court finds thatttvi$aiaors
Defendants.

C. Prejudice

Finally, prgudice exists where delay will “thwart [the nolefaulting party’s] recovery or
remedy[,] . . . result in the loss of evidence, create increased difficultiescolvdry, or provide
greater opportunity for fraud and collusionGreen 420 F.3d at 110 (auiing Davis v. Musler
713 F.2d 907, 915 (2d Cir. 1983)).

Here, while the Court acknowledges that Defendants’ actions have caused sabstant
delay, there is no prejudice to DirecTV outside of continued, general delsgcTWihas alleged
no prevention of recovery or remedy, no loss of evidearwe no opportunity for fraud or collusion
as a result of Defendants’ defaults. Additionally, there are no discmsergbecause discovery
has not begun in ihcase. The Courts recognizes thatrecTV wantsto move the case forward,
but, outside of general delayt does not appear ah DirecTV will experience prejudice
Accordingly, the Court finds that this factor weighs in Defendants’ fabeit slightly

Additionally, courts within the Second Circuiave entered default judgment against pro
se defendants only where they repeatedly violated court orders and were wariaée timaks
that default judgment could be entered against them if their behavior cont®eede.g., Koch v.
RodenstockNo. 06Civ. 6586, 2010 WL 2010892, at *6 (S.D.N.Y. Apr. 23, 2010) (entering default
judgment against a pro se defendant where “the Court afforded Defendant thresesepar
opportunities to appear for a scheduled conference [and] explicitly warrfexidaat that & could
face sanctions, including the entry of a default judgiie8bny BMG Music Entm’t v. Thurmagnd

No. CV-06-1230, 2009 WL 4110292, at *3 (E.D.N.Y. Nov. 24, 2009) (entering default judgment



against a pro se defendant where she, “despite numerous warnings, . . . floutetteosidnd . .
. repeatedly refused to comply with her discovery obligations”).

While Defendants have repeatedly violated Court orders, the Court has not wamed the
that their coduct could result in sanctions or the enttgfaut of judgmentagainst them
Consequently, the Court finds that entering default judgment now would be improper. However
the Courtwarned Defendants about the potential consequences of their misconduct at oral
argument on September 7, 2018, and the Court repeats that warnin@éferedants’future
disregard for Court orders may result in sanctions, including the entry of defauitgntig

CONCLUSION

For the foregoing reason®laintiff's Motion for Default Judgment, ECF No. 40, is
DENIED. Defendants are hereby ordered to answer the Complaint by October 26, 2018.
Defendants aragainwarned that a failure to answer the Complaint or any fi#ilge to follow
a Court Order or deadline may resulsenctions ojudgment being entered agaimtfendants
for an amount of damages determined by the Court.

IT IS SO ORDERED.

Dated: Septembef9, 2018
RochesterNew York

[ L

HON| FBRANK P. GERACI, JR.
Chief ge
United States District Court




