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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CHRIS J. CRITOPH

Plaintiff,
Case #15-CV-504FPG
V.
DECISION & ORDER
CAROLYN W. COLVIN,
ACTING COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

INTRODUCTION

Plaintiff Chris J. Critoph(*Plaintiff”) brings this action to challenge the final decision of
the Acting Commissioner of Social Security (“the Commissionat®nying Plaintiff’s
applicationfor supplemental security income (“SSI”) under Title XdIthe Social Security Act
(“the Act”). ECF No. 1. TheCourt has jurisdiction over this matter under 42 U.S&485(g)
1383(c)(3).

Both parties have moved for judgment on the pleadings pursuant to Ruleofl#(e)
Federal Rules of Civil Procedure. ECF N@&§6, 12. For the reasons stated beldaintiff's
motion (ECF No. 10 is GRANTED, the Commissioner'snotion (ECF No. 12 is DENIED, and

this matter is REMANDED for further administrative proceedihgs

BACKGROUND
On August 22, 2012Plaintiff protectivelyfiled an applicationfor SSI under the Act
Tr.2 14. Plaintiff allegesdisability sinceAugust 22, 2012lue to @pression, anxiety, impulse

control disorder, mood dister, arthritis, migraing a herniated disc, learning disability, and

! Plaintiff also filed a motion toemand this case faonsideration ohew evidence. ECF No. 1 Because

remand isvarranted on the basis Bfaintiff’s motion for judgment on the pleadingdaintiff s motion to consider
new evidence isoot.
2 References to “Tr.” are to the administrative record in this matter.
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back pain Tr. 146, 200 After Plaintiff's application waslenied at the initial level, a hearing
was held before Administrative Law JudgebertT. Harvey(“the ALJ”) on January 16, 2014
Tr. 29-56 At the hearingPlaintiff appeared witlnis attorney and testifiedld. Josid Pearson,

a vocational expert“the VE'), also testified. Id. On March 25, 2014 after conglering
Plantiff's application de novo the ALJ issued aecision findingthat Plaintiffis not disabled
within the meaning of the Act.Tr. 14-25 That decision became the final decision of the
Commissioner when the Appeals Council denied Plaintiff's request for rendbay 29, 2015

Tr. 1-4. Plaintiff then filed this civil action. ECF No. 1.

LEGAL STANDARD S

Disability Determination

The Act defines “disability” as “the inability to do any substantial gaiafttivity by
reason of any medically determinable physical or mental impairment whichecarpected to
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months.” 42 U.S.C. 8423(d) Social Security Administratiof“SSA”) regulations
outline the fivestep process used to determine whethelaimmantis “disabled under the Act
20 C.F.R. § 416.920.

First, theALJ must determine whether the claimant is engaged in any substantial gainful
work activity. 20 C.F.R. 8§ 41®20(aj4)(i). If so, the claimant is not disabledd. If not, the
ALJ proceeds to step two amtkterming whether the claimant has a “severmpairmentor
combination of impairments 20 C.F.R. $16.920(a)(4)(ii) If the claimant does not have a
severe impairment or combination of impairments, the claimant is not disabded.If the

claimant does, the analysis proceeds to step three.



At step three,the ALJ must determine whetheahe claimant has anmpairment (or
combination of impairmenighat meets omedically equalne of the conditionsisted in 20
C.F.R. Part 404, Subpart P, Appendix 1 of the regulations (“the ListindE'the impairment
does meebr equala condition in the Listings and the durational requiren{&tt C.F.R. 8
416.909)is satisfiedthen the claimant is disable@0 C.F.R. $16.920(a)(4)(iii) If it does nat
the ALJ will make a findingregarding theclaimant’s residual functional capacity (“RFC”)
which isan assessment of whae claimant can still do dpite his or her limitations. 20 C.F.R.

8 416.915(a)(1). The RFC ithen used at steps four and five. 20 C.F.R. § 416.920(a)(4).

The fourth inquiry is whether, given the claimant’'s RFC, the claimant can estiirm
his or herpast relevant work20 C.F.R. $16.920(a)(4)(iv) If the claimant can perform his or
her past relevant workhe claimant is not disabledd. If he or she cannot, the ALJ proceeds to
step five.

At the fifth and final stepthe ALJ must consider the claimant’'s RFC as well asohiser
age, education, and work experience to determimetherthe claimant can make an adjustment
to other workfor which there are a significant number of jobs in the national ecandfly
C.F.R. 8416.920(a)(4)(v) If the claimant can make an adjustment to other work, then the
claimantis not disabled.ld. If the claimant cannot make that adjustment, then the claimant is
disabled Id.

The burden of proving the first four elements is on the claimemd,the burden of
proving the fifth element is on the Commission&ush v. Shalala94 F.3d 40, 4415 (2d Cir.

1996);Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982).

District Court Review
District Court review of the Commissioner’s decision is nd¢ novo See, e.g.

Richardson v. Barnhaj443 F. Supp. 2d 411, 416 (W.D.N.Y. 20@§uotingMelville v. Apfel
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198 F.3d 45, 52 (2d Cir. 1999)). The Commissioner’s decision may only be set aside if it is not
supported by “substantial evidence” or is the product of legal eBee, e.g.Miller v. Colvin,

85 F. Supp. 3d 742, 749 (W.D.N.Y. 201Burgess v. Astryeb37 F.3d 117, 127 (2d Cir. 2008)
(quotingShaw v. Chater221 F.3d 126, 131 (2d Cir. 2000)pubstantial evidenameans'more

than a mere scintilla” and issuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBurgess 537 F.3d at 127 (quotirtdalloran v. Barnhart 362

F.3d 28, 31 (2d Cir. 2004)) (internal quotation marks omitted).

DISCUSSION

The ALJ’s Decision

In this case, the ALAnalyzed Plaintiff's claim for benefits under the process described
above. At step one, the ALJ found that Plaintiff has not engaged in substantial gainfity act
sinceAugust 22, 2012, his alleged onset date. 16r. At step two, the ALJ found that Plaintiff
hasthe following severe impairmeat“l earning disorder, headaches, discogenic cervical and
lumbar spine, anxiety and depressioir. 16. At step three, the ALJ fourttiat Plaintiff does
not have ammpairment or combination of impairments that meets or medicallyiegusstings
impairment. Trl7.

The ALJ therdeterminedhat Plaintiffhas theRFCto performsedentary workbut with
some additional limitationsTr. 18. Specifically, the ALJ founthat Plaintiff: should not work
in an area with unprotected heights or around heavy, moving or dangerous machinery; should not
climb ladders, scaffolds or ropes; hascasional limitations for bending, climbing stairs or

ramps, stooping, squatting, kneeling or balancing; should not crawl; has occasaaabhs in

3 “Sedentary work involves lifting no more than 10 posirad a time and occasionally lifting or carrying

articles like docket files, ledgers, and small tools. Although a segigatars defined as one which involves sitting,
a certain amount of walking and standing is often necessary in carrying alitieb Jobs are sedentary if walking
and standing are required occasionally and other sedentary criteria are metF.RR(8€16.967(a).
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his ability to reach in all directions, push, or pull with higper extremitieshas occasional
limitation in his ability to understandemember and carry out detailed instructions, maintain
attention ad concentration for extended periods, or respond approgriatelhanges in work
setting; has occasional limitations in his ability to interact appropriately withethergl public
or in his ability to make decisionandhas an occasional limitation in his ability to deal with
stress.Id.

At step fourthe ALJ found that Plaintiffivho was 29 years olchdhe daténis application
was filed,does not havany past relevant work. Tr42

At step five, the ALJ relie@dn testimonyfrom the VE and found thagiven Plaintiff's
age, education, work experience, and RFC, Plaintiff could make an adjustment tonoitker
Tr. 24-25. Specifically, theVE testified (and the ALJ found) that Plaintiff could perform the
requirementof an addresser and a surveillance system monitdr. Accordingly, the ALJ

found that Plaintiff is not disabled under the Ald.

Plaintiff's Challenge to the Commissioner’sDecision

Plaintiff argues that remand is warranted becatmeALJ failed to assess Plaintif
credibility in accordance witthe relevant legal standafdThe Court agrees.

The ALJ mustconsider all of the claimarg statements about his or her symptand
how those symptomaffect his or her activities of daily living and ability to worRO C.F.R.8
416.929. At the same time, howevea claimants statements about his or lymptoms will not
alone establishhat the claimant is disabledd. Thus,when considering a claimard alleged
symptomsand their effect on the claimastability to work the ALJ must follow a twestep

process

4 Plaintiff also advancesther arguments that he believes warrant reversal of the Commissideeision,

both in his motion for judgment on the pleadings and his motion to considerevidence. ECF No4O, 17.
Because remand is warranted solely on the basis of thes Aktbneous credibility determination, these arguments
need not be reached.
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First, the ALJ must considewhether the medical evidence shows any impairment that
“could reasonably be expected to produce the pain or other symptoms alleged[.]” 20 C.F.R. §
416.929(a); SSR 96-7p, 1996 WL 374186, at *2 (July 2, 1996).

Second, if such an impairment is shown, the ALJ must evaluate the ‘“intensity,
persistence, or functionallymiting effects” of a claimans symptoms to determine the exteat t
which they limit the claimans$ @pacity to work.20 C.F.R. § 41®290b); SSR 967p, 1996 WL
374186, at *2.

When the objective medical evidence alone does not substantiate the claimargt alleg
symptoms, the ALJ must assess the credibility of the claimant's statements aogsibler
following factors: (1) the claimant’s daily activities; (2) the looati duration, frequency, and
intensity of the claimant’'s symptoms; (3) precipitating and aggravating sadiy the type,
dosage, effdoveness, and side effects of any medication taken to relieve symptoms; (5) othe
treatment received to relieve symptoms; (6) any measures the claimant has ta&keveo
symptoms; and (7) any other factors concerning the claimant’s functiomgations and
restrictiors due to symptoms. 20 C.F.RB £16.929(c)(3)(i)vii); SSR 967p, 1996 WL 374186,
at *2.

The ALJ's credibility findings “must be set forth with sufficiespecificity to permit
intelligible plenary review of the record Phelps v. Colvin20 F. Supp. 3d 392, 403 (W.D.N.Y.
2014) (internal quotation marks and citatamitted). Social Security Ruling 9% warns that:

It is not sufficient for the [ALJ] to make a single, conclusogteshent that “the

individual's allegations have been considered” or that “the allegation®raaee(

not) credible.” It is also not enough for the [ALJ] simply to recite the fachas t

are described in the regulations for evaluating symptoms. The determination or

decision must contain specific reasons for the finding on credibility, supported by

the evidence in the case record, and must be sufficiently specific to make clear to

the individual and to any subsequent reviewers the weigHAthd gawe to the

individual's statements and the reasons for that weight.

SSR 96-7p, 1996 WL 374186, at *2.



Here, the ALJs credibility determinationis conclusory andinsufficient. After
summarizing Plaintifs testimony, the ALJ provided he following explanation regarding
Plaintiff' s credibility.

After considering the evidence of record, the undersigned finds that the claimant

medically determinable ipairments could reasonably be expected to produce the

alleged symptoms, and that the claimargtatements concerning the intensity,
persistence and limiting effects of these symptoms are credible, but not to the
extent alleged based on the medical evidence.
Tr. 23. The ALJ also stated thafiln terms of the claiman$ alleged headaches, neck and back
pain, the undersigned finds thkaimants headaches, neck and back pain do not occur with such
frequency, intensity of duration as to prevent the claimant from nparfg sedentary wd as
outlined in [the RFC finding] above.” Tr. 24.

The Commissioner attempts to provide support for the’ @tdnclusion thaPlaintiff's
statementsvere not fully credible. ECF No. 121, at 2123. However,it is well-settled that[a]
reviewing court may not accept appellate coung@'st hocrationalizations for agency actidn.
Snell v.Apfel 177 F.3d 128, 134 (2d Cir. 199@uotingBurlington Truck Lines, Inc. v. United
States 371 U.S. 156, 168 (1962nternal quotatiormarksomitted) The ALJ failed to consider
any of the factors set forth in 20 C.F.R.486.929 and SSR 96-7@r provide anyspecific

explanation as to kay he did not find Plaintifis statementsoncerning the limiting effects of his

symptomscredible Therefore, remand is warranted.

° At one point the ALJ describes Plaintifé testimonyas “crossexaminatiori. Tr. 23. However, Social

Security hearings are not imet to be adversarial in natur8ee, e.gLamay v. Comin of Soc. Se¢562 F.3d 503,
508 (2d Cir. 2009)
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CONCLUSION
For the reasons stated above, Plaintiff’'s Motion for thetfg on the Pleadings (ECF No.
10) is GRANTED and theCommissioner’s Motion for Judgment on the Pleadings (ECFLR)o.
is DENIED. This matter is REMANDED for further administrative proceedings in accoedan

with this decigon. The Clerk of Court is directed to enter judgment and close this case.
IT IS SO ORDERED.

Dated: October 13, 2016

Rochester, New York W Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court




