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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TRIPIFOODS, INC.

Plaintiff,
Case #15-CV-00556FPGLGF

DECISION ANDORDER
SAMIR’'S MARKET,
flk/a/ Samir Maret d/b/a Lotto Worlénd
ABDUL JABBAR,
a/k/a Abdul J. Alquraishi, a’k/a Addul Alquraishi

Defendants

INTRODUCTION

Plaintiff Tripifoods, Inc. (“Tripifoods”)brought this actioragainstDefendantsSamir’s
Marketf/k/a Samir Market d/b/a Lotto World (“Samir’'s Markehd Abdul Jabbaa/k/a Axdul
J. Alquraishi a/k/a Abdul AQuraishi (‘Abdul Jabbdr or “Jabbar) on May 6, 2015in the
Supreme Court for the County of Erie. ECF No. 1. Subsequ®ufgndantdiled a Notice of
Removal in this court based on diversity jurisdictiord.

Tripifoods allegesthat Samir's Market materially breached and defaulted under a
contractual arrangement between the partlds. Tripifoods also alleges thdabbamaterally
breached and defasdt as guarantor for Samir's Market under ergonal and continuing
guarantyagreement.ld. For those reasondripifoods seeks to recover principal and interest

underthe contract to enforceghe guaraty, and to recoveattorney’s fees incurred in this action.

! Abdul Jabbaiis a resident of the@nmonwealth of Pennsylvania. ECF No3amir’s Market is located in

Erie, Pennsylvania anégistered with th€ennsylvania Department of Statd. Tripifoods is incorporated in the
State of New York with its headquarters and principal place of éssim Buffalo, New Yorkld.
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On April 15, 2016,Tripifoods moved for summary judgmentECF No. 14 To date,
Defendantshave notresponed to that motion For the reasons stated beloWw;pifoods’s
Motion for Summary Judgment is granted.

DISCUSSION
Summary Judgment

A motion for simmary judgment should be grantetiere the moving partghows that
“there is no genuine dispute as to any material' fastl that the moving party“is entitled to
judgment as a matter of law.Fed. R. Civ.P. 56(a). A fact is material if it “might affect the
outcome of the suit under the governing law . . Afiderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986).And a dispute regarding sucHaat is genuine “if the evidence is such that a
reasonald jury could return a verdict for the nonmoving partid: Thus, when presented with
a mdion for summary judgment, theo@rt must determine “whether the evidence presents a
sufficient disagrement to require submissida a jury or whether it is so orsded that one
party must prevail as a matter of lawid. at 25152.

The burdenof establishinghat no genuinend materiafactual dispute exists on the
moving party Adickes v. S.H. Kress & CA98 U.S. 144,37 (1970). To that end, the @urt
must resolve all ambiguities and draw all reasonable inferendéaganof the normoving party.
SeeGiannullo v. City of N.Y.322 F.3d 139, 140 (2d Cir. 2003)hat is not to say that the non
moving party bears no bden. Rather the nommoving party “must set forth specific facts
showing that there is a genuine issue for trial.” Fed. R. Civ. ).56(0 wit,wherethe non
moving party fails to respond to a motion for summary judgméné court may consider as
undisputed the facts set forth in the moviparty’s affidavits.” Gittens v. Garlocks Sealing

Technologies19 F.Su. 2d 104, 109 (W.D.N.Y. 1998)



To be clearthe normoving party'sfailure to respond to a motion for summary judgment
does nottself justify grantingsummary judgmentAmaker v. Foley274 F.3d 677, 681 (2d Cir.
2001) (noting that, even where the namoving party “chooses the perilous path of failing to
submit a response to a summary judgment mdétie court*may not grant thenotion without
first examining the moving party&ibmission to determine if it has met its burdehe Gurt
must be satisfied that the moving party’s assertions are supporte@timnsito evidence in the
record. Vermont Teddy Bear Co. v-8D0 Beargram C.373 F.3d 241, 244 (2d Cir. 2004).
And the motion may be granted “only if the facts as to which there gemuine dispute show
that the moving party is entitled to judgment as a matter of I@Wvampion v. Artuz76 F.3d
483, 486 (2d Cir. 1996) (internal quotation marks omitted).

Il. The Material Facts

In compliance with Rule 56(b) of the Local Rules of Civil Procedure ferWestern
District of New York, Tripifoodsfiled a Statement of Material Undisputed Fautgh their
Motion for Summary JudgmentECF No. 14.Defendantdiave not filed an opposing statement.
For that reasarthe Court consider$ripifoods’s Rule 56 Statementindisputed.SeeL. R. Civ.

P. 56(a)(2) (“Each numbered paragraph in the moparty's statement of material facts may be
deemed admitted for purposes of the motion unless it is specificaliyroverted by a
correspondingly numbered paragraph in the opposing statememh&t undisputed statement
establiskesthe following:
1. Deferdants Samir’'s Market and Abdul Jabbawpened a credit accouwith
Tripifoods. ECF No. 14 | 1.
2. Defendantdailed to pay the outstanding balano& $255,769.7®6n that account.

Id. at § 2.



The attachments tdripifoods’s Motion for Summary Judgment tell a mocemplete
story. Included infripifoods’s submissionsrethe affidavis of Andrew Kenlonthe controller
of Tripifoods, and Joseph Montagnola, the attorney for TripifoB@¥: No. 142; ECF No.14
12. Also includedare severalexhibits evidencing the transactions that occurred between the
parties. SeeECF No. 14.Those documents set forth the following:

1. On June 6, 200&efendanAbdul Jabbarowner of Samir's Marketxecutedand
submitted to Tripifoodsr document titled “Check Acceptance FormECF No.
14-13 This form included aredit application and personal guaraniy.

2. The application provides thatSamir's Marketwas applying “to secure the
extension of credit by Tripifoods, Inc. . . . 1d.

3. The personal guarantyrovides thatJabbar “persondly guarantefs] proper
payment in consideration of credit.”ld. Additionally, it provides thatthe
guaranty “is a continuing guaranty relating to any indebtedmeslsiding that
arising under successive transactions” and Iabbar‘agree[s] to bind [him]self
personally and on behalf of [his] company to pay [Tripifoods], amad®l, any
sum which mayome due to [Tripifoods] by the business whenever the business
shall fail to pay [the] same.”ld. Lastly, theguarantyprovides that“[s]hould
collection procedures be institutedlapbal agree[s] to pay all costs plus a
reasonable attorney’s feeldl.

4. In reliance on the credit application and personal gugrdniyifoods opened a
credit account for Samir's MarkeECF No. 1411 2.

5. Between June 6, 2008 and October 9, 20xifoods delivered groceries and

other supplies to Samir's MarkeECF No. 1413. Occasionally Jabbar picked



up groceries and other supplies from Tripifoods’s “cash and/clrcation in
Erie, Pennsylvaniald. Tripifoods would apply the cost of those groceries and
other supplies to Samir’'s Market’s credit accouBtCF No. 141 § 3; ECF No.
14-12 911, 13, 1920; ECF No. 141. And overtime, Samir’s Marketaccrued
an outstanding balance of $2869.77 onits creditaccount. d.

. Between June 6, 2008 and October 9, 201®ifoods providedvarious invoices
to Defendants  First, Tripifoods providedinvoices detailing Defendants
purchasesinddemanding payment of the outstanding account balaB&#: No.
14-12 99 7-8 ECF No. 1414; ECF No. 1415; ECF No. 1416. Second
Tripifoods providedsupplemental invoices notifyinBefendantsof bad checks
received byTripifoods from Defendants ECF No. 1412 § 9; ECF No. 147.
Third, Tripifoods providedRecap Statements summariziogen invoices. ECF
No. 1412 1 10; ECF No. 348; ECF No. 1419; ECF No. 1420.

. Despite receipt of those invoicd3efendantdiave not made payments towéaine

outstanding balance. ECF No.-14] 3; ECF No. 1£1.

Choice of Law

A federal court sitting in diversity must apply the choice of lales of the forum state to

determine what substantive law governs the disp&&e Klaxon Co. v. Stentor Elec. Mfg. Co.

313 U.S. 487, 4987 (1941). As an initialmatter, the State of New York’s choice of law rules

give effect to contractual choice of law provisiorfSeeFinance One Pub. Co. Ltd. v. Lehman

Bros. Special Fin., In¢.414 F.3d 325, 335 (2d Ci2005). While the parties in this case

executedh security greement that contas a New York choice ofaw provision, Tripifoods has



not sought to enforce that agreement. ECF N@Arid the agreemerthat Tripifoods has sought
to enforce does not contain a choice of law provisideeECF No0.14-13.

In theabsence of a choice t@w provision New York law allows courts tmfer that the
parties havegreedo apply thelaw of the forum stateSee, e.g Krumme v. WestPoint Stevens
Inc., 238 F.3d 133, 138 (2d Cir. 2000Lourts can drawuch annference wherthe parties to a
disputeassumen their submissions to the couhat the law of the forum stateontrols. Id.
However, herdghe partiehave nofcited or referred toany statelaw in their submissionsAs a
result there is no indication that the parties hawplicitly consented to the application of New
York law. For that reasqgrthe Court must conduct a choice of law analySiseid.

The first step in New York’s choice of law analysis is “toedlgtine whether there is an
actual conflict between the lawe$ the jurisdictions involved.”Globalnet Financial.com, Inc. v.
Frank Crystal & Co, 449 F.3d 377, 382 (2d Cir. 2006\n actual conflict exists where there are
“relevant substantive differences that could have a significapadtmon the outcome of éh
case.” Finance One Pub. Co. Ltd., v. Lehman Bros. Special Fin., 4del F.3d 325, 332 (2d
Cir. 2005) If a conflict exists, the second step of the analysis is tord&terwhich jurisdiction
has the greatest interest in the claifhilips Credit Corp. v. Regent Health Group, In853
F.Supp. 482, 502 (S.D.N.Y. 199{F)T]he law of the jurisdiction having the greatest interest in
the litigation controls.”). If no conflict exists, the court should apply the law of the forum.
Alitalia Linee Aeree ltaliane, S.P.A. v. Airline Tariff Pub..C880 F.Supp.2d 285, 290
(S.D.N.Y. 2008) (citingexcess Ins. Co. v. Factory Mut. Ins. C».A.P.3d 150, 151 (1st Dep't
2003)(N.Y.App.Div. 2003)

The jurisdictions involved in this cageclude New York (the forum statand the state of

incorporation and principle place of business of Tripifoods) and Petamsg!(theplace where



the contract was performednd Defendants domicile, residence, angbrincipal place of
business Under the laws oboth states,he elements of a breach of contract claim are
essentially the sameCf. U.S. Nonwovens Corp. v. Pack Line CoipN.Y.S.3d 868, 87AN.Y.
Sup. Ct. 2015§[T] he elements of a cause of action for breach of contract are (1) formation of
cortract between plaintiff and defendant, (2) performance bytgfai8) defendant’s failure to
perform, (4) resulting damage With Meyer Darragh, Buckler, Bebenek & Eck, P.L.L.C. v. Law
Firm of Malone Middleman, P.C137 A.3d 1247, 1258 (Pa. 201@]T Jhree elements are
necessary to plead a cause of action for breach of contract: (1) the existence trhet, con
including its essential terms, (2) a breach of the contract, andq@jant damages.”)Because

no actual conflict exists, New York law applieSee Atalia Linee Aeree Italiane580 F.Supp.

2d at 290.

IV.  Liability

Tripifoods argues that summary judgment is appropriate because itencey
conclusively establishes that the parties entered into an agreemehatDef¢ndantdreached
that agreement. ECF No. 14. The Court agrees.

UnderNew Yorklaw, “a breach of contraatlaim requires proof o{1) an agreement, (2)
adequate performance by the plaintiff, (3) breach by the defendany)attahiags.” Fischer &
Mandell, LLP v. Citibank, N.A632 F.3d 793,799 (2d Cir. 2011) Summary judgment is
appropriate where the terms of the contract are unambiguous or where extvidsicce
resolves any ambiguityTopps Co. v. Cadbury Stani S.A.|.626 F.3d 63, 68 (2d Cir. 2008

Here, it is undisputed that tiparties had an agreemamder which Samir’s Market and
Abdul Jabbar opened a credit account with Tripifodd€F No. 141 § 1. Defendantsubmitted

a credit application and personal guaranty to Tripifoo€F No. 1413. The language in the



applicationunambiguouslyprovidesthat Samir's Market was applyirtg Tripifoods “to secure
the extension of credit ECF No. 1413. Further, theahguage in the guaranty agreement
providesthatJabbar “personally guarantgigproper payment in consideration of creditd.

Additionally, it is undispued thatTripifoods adequately performed itbligation under
the agreement anthat Defendantsdid not ECF No. 141 § 2 Between June 6, 2008 and
October 9, 2013, Tripifoods provided Samir's Market with groceries arel stipplies. EE
No. 1412 1 78; ECF No. 1414; ECF No. 1415; ECF No. 1416. Tripifoods also provided
Defendantswith invoices detailingheir purchases. ECHNo. 1412, 1Y 78; ECF No. 1414;
ECF No. 1415; ECF No. 1416; ECF No. 1418; ECF No. 1419; ECF No. 1£0. Despite that,
it is undisputed thaDefendantshavefailed to makepayments on the outstanding baa of
$255,769.77. ECF No. 141 2.

Finally, it is undisputed thddefendantsbreach has resulted in damages to Tripifoods in
the amount of $255,769.7 ECF No. 141 2. The invoices and Recap Statements included in
Tripifoods’s submissionslocunent those damages. ECF Nd4-12 | 78; ECF No. 1414;
ECF No. 1415; ECF No. 1416,ECF No. 1418; ECF No. 1419; ECF No. 140.

V. Affirmative Defenses

Defendantsassert in their Answer that they are entitled to certain affirmalefenses.
ECF No.3. However,they have failed to submit any evidence that would raise a gerssune i
of fact as to the existence of those defené&gerall v. Estate of L.H.P. Klats2 F.3d 398, 403
(2d Cir. 1995) foting that thedefendant bears the burden of proof affirmative defenses).
Defendants Answer only makes conclusory statements of law in connection with those
affirmative defense<sECF No. 3 and as previously stated, Defendants have not submitted any

materials in response to Tripifoods'Motion for Summary Judgment Defendant’s



unsubstantiatedand conclusory statementsamot defeat Plaintiffs Motion for Summary
Judgment. SeeShechter v. Comptroller of City of New Y,or® F.3d 265, 270 (2d Cirl996)
(“Affirmative defenses which amouto nothing more than mere conclusions of law and are not
warranted by any asserted facts have no efficacy.”).
V. Attorney’s Fees

In addition to an award for damages, Tripifoods has asked for rddas@ttorney’s fees.
Under New York law, a successflitigant mayrecover reasonable attorney’s feea governing
contract or statute provides for such recoveSee Chapel v. MitchelB4 N.Y.2d 345,349
(1994). The agreement in this case provides that, “[s]hould collection proeedbe instituted,
[Jabbar] agree[s] to pay all costs plus a reasonable attorney’s fee.” EQB-NoY 2. Relying
on that language, Trimbds has requested $65,942.44

Factors considered in determining the reasonableness of an award oéyatéers
include *“the time, effort and skill requiredithe difficulty of the questions presented; the
responsibility involved; counsel's experience, ability and tegjmun; the fee customarily charged
in the locality; and the contingency or certainty of compensatidtifiman v. Jas Village
Chevrolet Inc.239 A.D.2d 748, 7493rd Dep’'t1997). Because feshifting clauses can produce
perverse incentives for litigants and their attorneys, “comist scrutinize fee requests to
ascertain whether they are reasonablBiamond D. Enterprises USA, Inc. v. Steinsva@itP
F.2d 14, 18 (2d Cir. 1992).

In this caseTripifoods has provided no documentatiord&monstrate the reasonableness
of that request. Because this case involaesimple breah of contract claim-requiring
Plaintiff's counsel to write awo-pagelong complaint and d@hreepagelong memorandum of

law in support of summary judgmenthe Court findghat $65,942.44appeargo be excessive.



And because Tripifoods has not provided the Court with any tindea other documents
that would permit the Court to award any amount of attorney’s Tegsfoods’s request for
attorney’s fees is denied.
CONCLUSION

For the reasons stated abokdgintiff's Motion for Summary ddgment ECF No. 14is
GRANTED and the Clerk of Court is directed to enter judgment in fafofl ripifoods
Incorporated against Samir’'s Market and Abdul Jabban the amount o0f$292,438.08
($255,769.77n damages$36,326.31in prejudgment interestinder N.Y. CPLR 8§ 5004and
$342.00 in cos)sand to close this case.

IT IS SO ORDERED.
Dated:December 7, 2016

Rochester, New York ﬁ Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court
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