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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LIBERTARIAN PARTY OF ERIE COUNTY, et a).

Plaintiffs,
Case #15-CV-654FPG

DECISION AND ORDER
ANDREW M. CUOMO, et al.

Defendants.

INTRODUCTION

On July 22, 2015Plaintiffs filed a Complaint alleginghat New York State’s firearms
licensing lave areunconstitutional SeeECF No. 1. After several Defendam®ved to dismiss
the ComplaintPlaintiffs fled anAmended Complaint on December 23, 2015. ECBE.No 14,
17, 18. The Amended Complainallegesthat Defendants violated Plaintiffs’ Second and
Fourteenth Amendment rights by enforcing New York State’s firearmssiieg lave. ECF No.
17,911 5557, 137.Specifically,Plaintiffs claimthat N.Y. Penal Law 88 265.00(3), 265:285.04,
26520(a)(3), and400.00violate the Second and Fourteenth Amendmentsheir face and as
applied to Plaintiffs Seeid.

All Plaintiffs® bring threeclaims (the “constitutional claims”against Defendants (1)
NYS'’s firearmslicensing lawson their face and as applied to Plaintifslate theirFourteenth

and Second Amendment rights to possess firearms in their h@hébr'S’s firearms licensing

! The Libertarian Party of Erie County, Michael Kuzma, Richard Coop&nyGRober, Philip M. Mayor, Michael
Rebmann, Edward L. Garrett, David Mongielo, John Murtari, and Wilka@uthbert.

2 Andrew M. Cuomo, Governor of NYSEric T. Schneiderman, NYS frney General\Josep D’Amico,
Superintendent of the NYS Poliddpn. Matthew J. Murphy, I, Niagara County Court Judden. Dennis M. Kehoe,

Wayne CountyCourtJudge and Acting NYS Supreme@t Justiceand Hon. M. William Boller, Judge of the NYS
Court of Claims and Acting NYS Supreme Court Justice.
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lawson their faceviolate Plaintiffs’ Fourteenth and Second Amendment rights to possess firearms

in public, and (3) the standards of “good moral character,” “proper cause,” and “good cause”
outlined in N.Y. Penal Law 8§ 400.00 are vague and violate the Dued3rdclause of the
Fourteenth AmendmentSeeECF No. 17 113741. These claims seek relief pursuant to 28
U.S.C. 88 2202202 and 42 U.S.C. § 1983. ECF No, 180. Finally, Plaintiff Murtari wishes

to institute an N.Y. C.P.L.R. Article 78 proceeding to determine whether DefendaetKkitme

failed to perform a duty enjoined on him aw when he rejected Murtari’'s application for a
firearms license SeeECF No. 17 11 14244. Plaintiffs sue & Defendants individually and in
their official capacies. ECF No. 1,77 27. Aside from the Article 7&laim, all Plaintiffs seek
monetary damagesd declaratory andjunctive relief. ECF No. 17, at 20, 25-26.

Currently before the Court is Defendants’ Motion to Dismiss for Failureate & Claim
and for Lack of SubjeeMatter Jurisdiction. ECF No. 25. For the reasons that follmfgndants’
Motion to Dismissis GRANTED andPlaintiffs’ AmendedComplaint is DISMISSED

BACKGROUND
1. NYS’s Firearms Licensing Laws

NYS regulates the possession of fireatm®ugh a licensing scheme (N.Y. Penal Law §
400.00) and several criminal statutes (N.Y. Penal L8w285.01-265.04265.20(a)(3)). See
Kachalskyv. Qty. of Westchester701 F.3d 81, 886 (2d Cir. 2012). Section400.00 “is the
exclusive statutory mechanism for the licensing of firearms in New York 'Stateat 85 (citing

O’Connor v. Scarpino83 N.Y.2d 919, 920 (1994)). Generally, NYS prohibits possession of a

firearm?® without a licenseld.

3“A ‘firearm’ is defined to include pistols and revolvers; shotguns withidis less than eighteen inches in length;
rifles with barrels lesthan sixteen inches in length; ‘any weapon made from a shotgun owitifiein overall length

of less than twentgix inches; and assault weapdnkKachalsky 701 F.3d at 85 (citing N.Y. Penal Law § 265.00(3)).
The statute does not regulate the pssism of rifles and shotgundd. After NYS passed the Secure Ammunition
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To obtain a firearms license undgection400.00,applicants must bever21 years old
have ‘good moral charactérhave no history of crimer mental illnessand demonstratg “good
causeé to denythe license Id. at 86 (citing N.Y. Penal Law 8§ 400.00(11@), (g)). An applicant
must receive a concealed carry license when they show “proper cause” for itPéwal Law 8
400.00(2)(f). Individuals may obtain a license fortaime possession alod concealed cay in
public. Seeid. § 400.00(2(a), (f).

2. Allegations in the Amended Complaint

Plaintiffs make a series of general factual allegationall Plaintiffsfollowed by specific
factual allegations for some of the PlaintiffSThe Amended Complaint contains no factual
allegationsas toPlaintiffs Libertarian Party of Erie County, Kuzma, Cooper, Rober, Rebmann, or
Garrett.

a. General Allegations

Plaintiffs make two sets of general allegations. First, they allege thatrtte#geod moral
charactef “good caus¢ and “proper causeih Section400.00 areundefinable and therefore
violate the Second and Fourteenth AmendmeS8tscond, they assert that the licensing process is
expensive, time-consuming, and unneceigsarvades a individual’s privacy.

b. Plaintiff Philip M. Mayor

Plaintiff Mayor alleges that, although he is licensed to own a firearm, he refoagter

constant threat of having [his] license revoked . . ..” ECF No. 17, { 77.

and Firearms Enforcement Act (SAFE Act), the possession of spegifiedihed, semautomatic “assault weapons”
was banned, with few exceptionSee NY. State Rifle& Pistol Ass’n, Inc. v. Cuom®&®04 F.3d 242, 2490 (2d Cir.
2015)(“NYSRPA).

4 The following allegations are taken from Plaintiffs’ Amended Clainp (ECF No. 17) and are accepted as true for

the purpose of evaluating Defendants’ Motion to Dismiss (EGF28). SeeBell Atl. Corp. v. Twmbly, 550 U.S.
544, 572 (2007).
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C. Plaintiff David Mongielo

Plaintiff Mongielo alleges that Defendadtidge Murphy suspended lisncealed carry
license on July 3, 2013, without notice or due process after police offadsety arrested him
Mongielo waslater acquitted of all charges, except a minor cell phone violatiDespite the
acquittal,JudgeMurphy did not schedule a hearing regarding Mongielo’s license until February
18, 2016, over twand-a-half years after Mongielo’s arrest.

d. Plaintiff William A. Cuthbert

Plaintiff Cuthbertalso maintains that he isnder constant threat of having his license
revoked Moreover, Cuthbert applied for his license on July 19, 20083]jid not receive it until
May 18, 2015. FinallyCuthbert alleges thabefendantJudgeBoller violated his Second
Amendment rights when Hinited Cuthbert’s license to hunting and target shooting.

e. Plaintiff John Murtari

On November 24, 2015, Defenddntige Kehosent a letter t@laintiff Murtari explaining
his denial of Murtars firearms licensapplication® Judge Kehoe founjood cause” to deny the
application becausdlurtari was arrested approximatelfifty times, had received four jail
sentences totaling over four months in jail, and repeatedly refused to maksupipiort payments
ECF No. 17, 1 98.

LEGAL STANDARD
A complaint will survive a motion to dismiss when it states a plausible claim for relief.

Ashcroft v. Igbal556 U.S. 662, 679 (2009) (citiigell Atl. Corp. v. Twomb|ys50 U.S. 544, 555

5 Plaintiffs do not address whether Mongielo’s license was reinstatediinAtimended Complaint. In their Motion
to Dismiss, however, Defendants explain thatgeMurphy reinstated Moniglo’s license on February 18, 2016, after
Mongielo’s hearing. ECF No. 26t 26; ECF No. 27Ex. C.

8 Plaintiffs quote the letter in full in theirddended Complaint. ECF No. 17, 1. 9Befendants provide a copy of the
letter. ECF No. 27Ex. E.
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56 (2007). A claim for relief is plausible when the plaintiff pleads sufficient facis aiow the
Court to draw reasonable inferences that the defendant is liable for the albegkedtt. Id. In
considering the plausibility of a claim, the Court must aceddactual allegations as true and
draw all reasonable fierences in the plaintiff's favori-aber v. Metro. Life Ins. Cp648 F.3d 98,
104 (2d Cir. 2011). At the same time, the Court is not required to accord “[lJeuyelsions,
deductions, or opinions couched as factual allegations . . . a presumption of truthfulness.”
NYSE Specialists Sec. Liti§03 F.3d 89, 95 (2d Cir. 2007) (quotation marks omitted).
DISCUSSION

After outlining standingand mootness, the Court addresses whether Plaintiff Libertarian
Party of Erie County has standing to maintain this action. The Court next consatelingstfor
Plaintiffs Kuzma, Cooper, Rober, Rebmann, and Garfétially, the Court analyzes standing for
Plaintiffs Mayor, Mongielo, Cuthbert, and Murtari individually.
1. Standing

Article 11l of the Constitution limits theubjectmatterjurisdiction of the federal courts
“cases” and “controversiesU.S. QNSsT. art. lll, § 2;seeMahon v. Ticor Title Ins. Cp683F.3d
59, 62 (2d Cir. 2012). Courts require plaintiffsto establish stading to meet the caser-
controversy requirementW.R. Huff Asset Mgmt. Co. v. Deloitte & Touche L&#9 F.3d 100,
106 (2d Cir.2008). Standing is “the threshold question in evésgeral casg¢ Ross v. Bank of
America, N.A.524 F.3d 217222 @d Cir. 2008), andnust exist‘throughou the course of the
proceedingsto maintain jurisdictionEtuk v. Slattery936 F.2d 1433, 1441 (2d Cir. 1991).

To establish standing, thégmntiff must demonstrate three elements:

(1) injury-in-fact, which is a“concrete and particularized” harm to kdally

protected interest”(2) causationin the form of a “fairly traceabletonnection
between the assertagury-in-fact and the allegeaktions of the defendant; and (3)



redressability or a norspeculéive likelihood that the injurgan be renedied by
the requested relief.

W.R. Huff 549 F.3d at 1067 (citingLujan v. Defenders of Wildlif&04 U.S. 555, 5661 (1992)
(emphasis in wginal). The mootness doctrine ensures ttied plaintiff's standing“persists
throughout the life of a lawstii Amador v. Andrews$55 F.3d 89, 99 (2d Cir. 2011).

The paintiff must establiststandingfor each claim asserted and for each type of relief
soughtCarver v. City of New Yorl621 F.3d 221, 225 (2Zdir. 2010),"by a preponderance of the
evidence,” Giammatteo v. Newtod52 F. App’x 24, 27 (2d Cir. 201{3ummary orderjciting
Makarova v. United State201 F.3d 110, 113 (2d Cir. 2000)

A plaintiff lacks standing to challenge NYS’s licensing lawshé fails to apply for a
firearms license in NYSUnited States v. Decastr682 F.3d 160, 164 (2d Cir. 2012). Theye
an exception to this ruleplaintiff who failsto apply for a firearms license in NYSshstanding
if he maks a “substantial showing” thdtis application “would have been futile.ld. (citing
JacksorBey v. Hanslmaierl1l5 F.3d 1091, 1096 (2d Cit997)) An unsupported claim of
futility, however, is insufficient to excuse a failure to applgcksorBey, 115 F.3cat 1096.

a. Plaintiff Libertarian Party of Erie County Abandoned Its Claims

Defendants argue that Plaintiff Libertarian Party of Erie County Istghsling to bring this
action. ECF No. 2@t 2425. Plaintiffs did not respond to Defendants’ argum&eeECF No.
29; ECF No. 30at 9. The Court finds thaPlaintiff Libertarian Party of Erie GQmty thus
abandoned its claimsndthey arehereby DISMISSED.SeeMoreau v. PetersqgrNo. 7:14cv-
0201 (NSR)2015 WL 4272024, at *4 (S.D.N.Y. July 13, 2015) (noting that “[P]lairgtiféiilure
to respond to contentions raised in a motion to dismisgonstitutesan abandonment of those

claims’ (citations omitted)



b. Plaintiffs Kuzma, Cooper, Rober, Rebmannand Garrett Lack Standing

Defendants argue that Plaintifsizma, Cooper, Rober, Rebmann, &uatrettdo not have
standing because (1) the Amended Complaint does not #tlaigdne named Plaintiffs applied for
a NYS firearms license; and (2) the named Plaintifeede no claim of futility as outlined in
Decastro ECF No. 26at 2324; ECF No. 30at 78. In response, the namBthintiffs argue that
theyobject to NYS'’s firearms licensing lapaend, thus, the futility exception Decastroapplies.

The Second Circuit rejected a similar argumeridecastro There Decastro argued that
NYS'’s firearmslicensing laws were constitutionally defectivBecastrqg 682 F.3d at 164. The
Second Circuit held that Decastro lacked standing to challenge the licensirngelzause he did
not apply for a firearms licenséd. When Decastro allegdfiat any firearmspplicationlicense
would be futile the Seconircuit weighed his argument and rejectedit

The namedPlainiffs suffer the same fate. Thayay object tdhelicensing laws, but the
named Plaintiffsnustapply for a firearms license in NYi8 have standing to challenge the laws’
constitutionality Decastrq 682 F.3d at 164. Of course, the named Plaintiffs enayd that
requirement by making a substantial showing that their applications would lee fdti Here,
however,they do notallege futility in the Amended ComplaintAs notel above, unsupported
claims of futility are insufficiento excuse a failure to applyJacksorBey, 115 F.3dat 1096.
Accordingly,the namedPlaintiffs’ arguments fail and their clainase DISMISSED.

C. Plaintiff Philip A. Mayor Lacks Standing

Defendants argue that Plaintiff Mayor also lacks standing because helgurodts an
unrestricted NYS firearms license. ECF No, 2625. Mayor arguethat he has standing for
several reasongl) he is undeconstant threat of having his license revoked and of being arrested

if he does not carry his permit at all times; (2) the process to add firearms ofit®riss is



cumbersome; and (3) hikksagrees with the existence of NYS'’s firearms licensing lawd: @
29,at 4.

No courthas held that an individual who applied for and received a firearms license has
standing to challenge the constitutional validity of the licentamgs, indeed,courtshave only
found standingvhere the individual applied for acénse andvasdenied. See, e.g.District of
Columbia v. Heller 554 U.S. 570, 575 (2008) (Respondent applied for a handgun registration
certificate and was denied)gcastrq 682 F.3d at 164 achalsky 701 F.3d aB4-84 (all gaintiffs
applied for a&oncealeaarry license and were deniedjloreover, based on the standprgcedent
discussedbove, Mayorcannothave an injurywhen theicensing laws do not prevent him from
owning firearms.

Mayor’s remaining arguments are meritlesshe constant tleat of revocation and arrest
is the “possild future injury” the Supreme Court has found insufficient to establish stan8egy.
Clapper v. Amnesty Int'l USA68 U.S. 398, 409 (2013ee alsaVhitmore v. Arkansag95 U.S.
149, 15758 (1990). Those alleged threats take the Court into “the area of speculation and
conjecture,” which is beyond its jurisdictionO’Shea v. Littleton414 U.S. 488, 497 (1974).
Furthermore, while the process of adding firearms onto Mayor’s licengebenaumbersome,
mere inconveniencedoes nokestablish standingLee v. Va. State Bd. of Electiord$5 F. Supp.
3d 572, 579 (E.D. Va. 2015). Finally, as explaineD@tastrq Mayor does not have standing to
challenge NYS's firearms licensing laws merely because lagdies with themDecastrg 682
F.3d at 164. He must have some other injury to establish standing, which he does not.

Accordingly, Mayots claims areDISMISSED.



d. Plaintiff D avid Mongielo’s Claims Are Moot

Defendants argue that Plaintffongieloalso lacks standing because he currently holds an
unrestricted NYS firearms license. ECF No, 8625. Defendant Judge Muprhy suspended
Mongields firearms license on July 3, 2013, but reinstatesh February 18, 2016. ECF No. 26,
at 26. Defendants thus challenge Mongielo’s standing under the mootness doctrineeldVongi
contends tha(l) NYS’s firearms licensing laws are constitutionally invalid pursuant to the
Supreme Court’s decisionskteller andMcDonal v. City of Chicago561 U.S. 742, 748 (2010);
and(2) Mongielo is under constant threat of having his licenspendedgain. ECF No. 2%t
5.

Mongielo’s arguments are meritless. First, his conclusion that NYS’s firdeensing
laws are unconstitional underHeller and McDonald is unfounded. Heller, like McDonald
makesclear that the Second Amendnheight to bear arms is limiteahd does not grant American
citizens “the right to keep and carry any weapon whatsoever in any manner whatsadoe
whatever purpose.Heller, 554 U.S. a626; McDonald 561 U.S. at 786. Moreovetfeller and
McDonaldstruck down complete bans of handgun possesgibame. Heller, 554 U.S. at 635;
McDonald 561 U.S. at 791. Those cases did not hold that a state’s firearms licensing laws wer
unconstitutional, which is what Mongielo and hisRlaintiffs argue here. FinalltheHeller court
declined to address a possible licensing requirement for handytims District of Columbia.
Heller, 554 U.S. at 631. Thus, holding that NYS’s firearms licensing law is unconstitutional under
Heller andMcDonaldwould stretch the conclusions of both decisions well beyond their scope.
The Court declines to do so.

Second, Mongielo’s argument that le under constant threat of having his license

suspendedhgainis also meritless. As discussed aboMangielo does not have standing to



challenge NYS'’s firearms licensing laws when he has an unrestricted Né81fs license. The
very licensing laws that Mongielo seeks to challenge allow him to own fireaFmghermore,
while Mongielo has had his licensaspendd, the possibility that it will beuspendd again is
speculative. Mongielo asks this Court to hold NYS'’s licensing laws invalid becadicsasing
officer may, at an unknown time in the future, decidstwgpendviongielo’s firearms licenseT his
alleged threat takes the Courto “the area of speculation and conjecture,” which is beyond its
jurisdiction. O’'Shea 414 U.Sat497. Accordingly, Mongiels claims are DISMISSED

e. Plaintiff Cuthbert Has Established an Injury as to the Second and Third
Claims

Defendants argue that Plaintiff Cuthbert lacks standing to challenge sNfi¥8arms
licensing laws regarding-&iome possession becausehasa limited NYS firearms license that
allows him to possess a fireaabhhome and carry a firearm outside his hdoretarget shooting
and hunting. ECF No. 26t 2728. Defendants, however, concede that Cuthbert “may” have
standing to challenge the “proper cause” requirement for a concealed casg.licenCuthbert
contends that he has standing to challeng@ate possession for the same readelamtiffs
Kuzma, Cooper, Rober, Rebmaarrett and Mayor have standing. ECF No, 805. Cuthbert
alsoasserts thdte has standing to challenge the “proper cause” requirenaknt.

The Court agrees with Defendants, and partially with Cuthbert. J&iiasiffs Kuzma,
Cooper Rober, RebmaniGarrett and Mayor lack standing to challenge the standardg-home
possession, so too does Cuthbert. Cuthbert cannot challenge atstdtati®ws him to exercise
his right to possess a firearm in his hons®eDecastrq 682 F.3d at 164Decastroalso dictates
that Cuthbert does not have standing to challenge NYS's firearms licensingelgavding at

home possession merely because he disagrees with itiem.
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Cuthbert, however, does have standitzgchallenge the “proper cause” requirement for a
concealed carry license becausest@blished an injurjreapplied for the license and was denied.
Kachalsky v. Cacaceé17 F. Supp. 2d 235, 249 (S.D.N.Y. 2011).Accordingly, onlythe first
claim isDISMISSED as to him.

f. Plaintiff Murtari Has Established an Injury for All Claims

Defendants concede that Murtari has alleged an irfumall claims in the Amended
Complaint. ECF No. 2@t 2829. The Court agrees.

g. Plaintiffs Murtari and Cuthbert Have Established Causation as toDefendant
JudgesKehoeand Boller, Respectively

Defendants argue that Murtari has not established the causation requiremtmdimgs
for any Defendant exceptidgeKehoe. ECF No. 2@t 29. Murtari appears to concede the point,
since he does not address the argument in his respgaseCF No. 30, at 9.

Regardless of whether Murtari concedes, the Court agrees with Defendantsri’$ur
injury—the denial of hidirearms licensapplication—is “fairly traceablé only to JudgeKehoe.
None of the other Defendants caused Murtari’s injudge, e.gl.ujan v. Defenders of Wildlife
504 U.S. 555, 5661 (1992)(noting that “there must be a causal connection between the injury
and the conduct complained-ethe injury has to béairly . . .trace[able] to the challenged action

of the defendant(quotation marks omitted) (alterations in originakuck v. Danaher822 F.

" Defendants argue that no Plaintiff, including Cuthbert and Murtasistaamding to bring the constitutional claims
because the Amended Complaint does not challenge N.Y. Pengbroaigionsthat criminalize possession of a
firearm without a license. ECRo. 26 at 29 n.14. The Court disagrees. A plaintiff's claims challenging the
constitutional validity of any statutes criminalizing possession of arfiragthout a license are subsumed into a
plaintiff's claims challenging a firearsrlicensing law wheg the plaintiff applied for the license and was denied.
Young v. Hawaji911 F. Supp. 2d 972, 987 (D. Haw. 2012) (cifragker v. District of Columbiad78 F.3d 370 (D.C.
Cir. 2007),aff'd sub nom.Heller, 554 U.S. at 570 The plaintiff also has staimd) to sue on both grounddd.
Accordingly, here, any Plaintiff who applied for a license arab @eniedis also challenging N.Y. Penal Law
provisionsthat criminalize possession of a firearm without a license, and thoseffRldiave standing tehallenge
those laws.
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Supp. 2d 109, 138 (D. Conn. 2011) (finditigt plaintiffs did not have standing to challenge
defendant’s actions who did not cause plaintiffs’ injury).

Defendants do not make the same argument for Cuthbert’s claims. The Court, however
may analyze subjechatter jurisdictiorsua spontesince it is not waivable.yndonville Sav. Bank
& Tr. Co. v. Lussier211 F.3d 697, 700 (2d Cir. 2008Ege alscCave v. E. Meadow Union Free
Sch. Dist. 514 F.3d 240, 250 (2d Cir. 2008¥he Court finds that Cuthbert’s injury ‘i&irly
traceablé only to JudgeBoller because none of the other Defendants were involved with
Cuthbert’s injury.

h. Plaintiffs Murtari and Cuthbert Have Established Redressability as to
DefendantJudgesKehoeand Boller, Respectively and Thus Have Standing

Finally, Murtari and Cuthbert have establishedrari-speculawve likelihood” that their
injuries will be remedied by the requested relief. Finding NYS’s firearmsisicg laws
unconstitutional will allow them to possess firearms without restr&@onsequently, Murtari has
standing to bring all four claims against Judge Kehoe, while Cuthbertdrabingf to bring the
second and thirda@ims against Judge Boller.

Accordingly, all claims againsDefendant€Cuomo, Schneiderman, D’Amicand Judge
Murphy are DISMISSED. Theourt next analyzes judicial immunity fatudges Kehoe and
Boller.

2. Defendant Judges Kehoe and Boller fe Entitled to Judicial Immunity from Suit for
Money Damages and Injunctive Relief in Their Individual Capacities

“[JJudges generally have absolute immunity from suits for money damages for their
judicial actions.” Bliven v. Hunt 579 F.3d 204, 209 (2d Ci2009) (citations omitted).The
immunity isfrom suit, not damagesMireles v. Wacp502 U.S. 9, 11 (1991)Moreover, “[the

1996 Congressional amendments to 8 1983 bar injunctive relief, unless a declaraseyaecr
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violated or declaratory relief was unavailable.Neroni v. CoccomaNo. 3:13cv-1340
(GLS/DEP) 2014 WL 2532482, at *¢N.D.N.Y. June 5, 2014{citing Montero v. Travis171
F.3d 757, 761 (2d Cirl999)) Therefore, a judge is immune from Elvsuitsunless ke “has
acted either beyonfher] judicial capacityor ‘in the complete absence of all jurisdictidn.id.
(quoting Mireles, 502 U.S. atl2). Importantly, “the scope of [a] judds jurisdiction must be
construed bradly where the issue’igudicial immunity. Aron v. Becker48 F. Supp. 3d 347, 363
(N.D.N.Y. 2014) (quotingstump v. Sparkmad35 U.S. 349, 356 (1978)).

To determine whether an act is “judicial,” the Court examines the act itself, arigenot
actor. Bliven 579 F.3d at@9-1Q An act is “judicial” when a judge normally performs that act
and theparties inteact with the judgein her judicial capacity.Mireles, 502 U.S. at 12. The
Supreme Court has “generally concluded that acts arising out of, or reatadividual cases
before the judge are considered judicial in natufliven 579 F.3d at 210Examples include
“issuing a search warrant; directing court officers to bring a particulamatfdsefore the judge
for a judicial proceeding; granting a petition for sterilization; and disbarrnngt@rney’ Id.
(citations omitted).“The fact that a proceeding is ‘inforfrendex parte. . . has not been thought
to imply that an act otherwise within a judgdawful jurisdiction was depred of its judicial
character.” Id. (quotingForrester v. White484 U.S. 219, 2236 (1988))."“The Second Circuit
has noted that[tlhe principal hallmark of the judicial function is a decision in relation to a
particular casé&. Aron, 48 F. Supp. 3d at 365 (quotiBgjven, 579 F.3d at 211).

Defendants argue thatidgesKehoeandBoller are immune from suit for money damages

in ther judicial capacitie$. ECF No. 26at 50. Plaintiffs Cuthbert and Murtari concede that

8 Plaintiffs use the phrase “judicial capacities.” ECF Nq.a260. For clarity, the law states that judges are immune
from suits in law and equity in their individual capacities for judicial.aBtse Aron v. Becke48 F. Supp3d 347,
363 (N.D.N.Y. 2014).
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judges are immune from suit for money damégegudicial acts. ECF No. 2@t 13. They argue,
however, that deciding firearms licereggplicationss anadministrative act, not a judicial ankl.

Plaintiffs incorrectly analye Defendantsacts Based on welestablished law, Judges
Kehoe and Boller were acting in their judicial capacities when they ruledthib €t and Murtais
firearms license apigations First, JudgeKehoe and Bolleare authorizeto evaluate firearms
license applicationBecausehey are judgesSeeAron, 48 F. Supp. 3dt 365;see alsd\.Y. Penal
Law 88 265.00(1Q)400.00. Of course, as noted above, an act is not judicial simply because the
actor is a judge. Here however, Judges Kehoe and Boller may evaluate firearms license
applications because they are judgexl the relevantlaw grans that authority to judges
specifically. Consequently, it would be illogical to find that Judges Kehoe and Beilte acting
outside of their judicial capacityAron, 48 F. Supp. 3d at 365.

Moreover Judges Kehoe and Bollgractscarry all the hallmarks of judicial acttheir
determinations arose out of an individual case before them, whttoh iprincipal hallmark” of a
judicial act;a judgenormally’ perforns those actsand Cuthbert and Murtari were dealing with
Judges Kehoe and Boller in their capacity as judges.

Murtari and Cuthbert argue that Judgesehoe and Boller receved ex parte
communications in their role as licensing officers in violation of the Judicial CodenofuCt, and
they thereforecould not be acting in their judicial capacity when deciding firearms license
applications. ECF No. 2@t 14. As noted above, however, an informagxparteproceeding
does not strip an act of its judit character.Bliven, 579 F.3d at 21(quotingForrester, 484 U.S.
at 22526). Based on this precedent, the Court destmehange its analysis of Judges Kehoe and

Boller's acs.

9 With the exception of judges in New York City, Nassau County, and somms o Suffolk County, aktatejudges
in NYS determine firearms license applicatiol@eeN.Y. Penal Law § 265.00(10)
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Finally, Plaintiffs attack théron courts reasonin@ndargue that theAron court “basically
said that the defendamtas immune from suit because he was called a ‘judge’ by statute” and
“judges are not immune from suit for administrative activities even though those wibope
them arecalledjudges and even though those functions are statutorily prescribed or bestowed ex
officio.” ECF No. 29 at 14 (emphasis in original). Howevengtcourt’s analysis iPAron is
thorough and based ovell-established®upreme Court and Second Cirquiecedat. Plaintiffs,
on the other hand, provide little or no legal authority to support their arguments.iffelanet
correct that théAron court, based on Northern District of New Ygokecedentreasoned that a
judge authorized to act because she is a judge is therefore acting in her judazdlycayhat
Plaintiffs fail to grasp, however, is that this analysis is based on both NiY&isniis licensing
laws and the functional analysis framework for judicial acts handed dowhelupreme Court
and theSecond Circuit Without their own legal authority to counter the substao#iaé lanthat
Defendants and th&ron court provide Plaintiffs arguments must fail. Accordingly, the Court
finds that Judges Kehoe and Boller are immune fromfeuimoney damages and injunctive
relief!®in their individual capacities, and all claims against them in their individual capaciies a
DISMISSED.

3. Defendant Judges Kehoe and Boller fe Entitled to Sovereign Immunity from Suit
for Money Damages in heir Official Capacities

Next, Defendants challenge Plaintiffs’ claims for damages against Detsnidatheir
official capacity under the Eleventh Amendment. ECF Nqg.a26b1. Notably, they do not
challenge Plaintiffs’ claims for injunctive relief. Plaintifiid not respond to Defendants’

arguments. Judges Kehoe and Boller are state officials who enjoy immromtys@its or

10 plaintiffs do not argue that Judges Kehoe and Boller should not be &ninaum suit in their individual capacities
for injunctive relief. Consequently, the Court rules in Defendaatsirf
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damages in their official capacitiedron, 48 F. Supp. 3d at 36&/. Accordingly, the Court finds
that Plaintiffs’ claims for damages against Judges Kehoe and Boller in tieal alapacities are
DISMISSED.

Cuthbert is left with theexond and thirdlaims in theAmended Complaint for injunctive
relief against Judge Boller, while Murtdras the three constitutional claims for injunctive relief,
and the Article 78 claimggainst Judge Kehoe. ECF No, 1¥13941. The Cout addresses each
in turn below, beginning with the voidr-vagueess claim

4. The Third Claim Fails as to Plaintiffs Cuthbert and Murtari Becausethe Standards
in N.Y. Penal Law § 400.00 Are Not Unconstitutionally Vague

Cuthbert and Murtari allege th&ection400.00 is unconstitutionally vagdé. ECF No.
17,99113941. Specifically, they contend that the terms “good moral character,” “prapse ¢
and “good cause” iBection400.032 are “not capable of definition in such a way that puts an
applicant, a licensing officer, or a reviewing court on notice ofrteaning of the terms.1d.

Before the Court analyzes Plaintiffs’ claim, the Court must determine wHeldietiffs
challenge Sectiod00.00 facially or as applied tbem See John Doe No. 1 v. Re&61 U.S.
186, 194 (2010)ee alsd\.Y.State Rifle & Pistol Ass’n, Inc. v. Cuon@94 F.3d 242, 2480 (2d
Cir. 2015) (NYSRPA. To determinavhether a claim is facial or @gpplied, “[t]he label is not
what matters.”"Doe, 561 U.S. at 194. Rather, it is the plaintiff's claim and the relief that follows.
Id. A claim is facial if it “challenges application of the law more broadlid’ A claim is as

applied if it is limited to a plaintiff's particular cas&ee id.

1 While unclear, it appears that Plaintiffs allege a claim that'shgous offense” standard inre&ion 400.00 is
overbroad and thus violates the Constitution. ECF NoY172,3738. As the Second Circuit pointed out, however,
there is no overbreadth argument in the Second Amendment cordextastrq 682 F.3d 169. Consequently,
Plaintiffs overbreadth claim fails to the extent they allege it.

2 As explained above, Cuthbert only has standing to challenge the “mapss” standard, while Murtari has standing
to challenge all three standards. The Court addressesgueness claims for both Plaintiffs in one section for the
sake of breity.
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Here, Defendants argue that Plaintiffs challeBgetion400.00 facially, and not as applied
to them. ECF N026, at 47 n.26. Specifically, they state that Plaintiffs have not alleged factual
or legal arguments to support an as-applied vagueness ¢thifihe Court agrees.

First, neither the Amended Complaint nor Plaintiffs’ response to the Motion to $3ismi
statethat the standards were unconstitutional as applied to PlairRifntiffs argue only that the
standards are unconstitutional because they cannot be defined. ECFE140139141; ECF No.

29, at12-13.

Second, while Cuthbert and Murtari allege that they were denied unlimitedrfgear
licenses, they do natssert that theiapplicatiors were denied due to the allegedly undefinable
standards.

Neither the Amended Complaint nor Plaintiffissponse to the Motion to Dismiss contain
any language limiting Plaintiffssragueness claim to the particular cases of Cuthbert and Murtari.
Instead, Plaintiffs challengbeapplication of the standards more broadly. Accordingly, the Court
finds that Cuthbert and Murtari allege a facial vagueness claim against the stanmdSetgion
400.00.

“[Tlo succeed on a facial challenge, the challenger must establishnthatet of
circumstancegxistsunder which th@laws] would be valid.” NYSRPA804 F.3d at 265 (quoting
United States v. Salernd81 U.S. 739, 745 (1987)) (quotation marks omitted) (emphasis in
quotation)?®* Consequently, a facial challenge is “the most difficult challenge to mount

successfully.” Id.

BTheKuckcourtexpressed some uncertainty over whether to apply the Supreme Cond@dtnr vagueness from
Salernoor from City of Chicago v. Morale27 U.S. 41, 1101999). Kuck 822 F. Supp. 2d at 1388. As theKuck
court noted, howeveagnly a plurality of the Supreme Court agreed toMluealesstandard, while a majority endorsed
the standard ifsalerno Kuck 822 F. Supp. 2d at 132. Moreover, the Seconduirecently used th&alerno
standard in a context similtw this case NYSRPA804 F.3d at 265.
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Here Defendants argue that there are “innumerable factual circumstances” in which the
standards outlined i&ection400.00 are constitutionally valid. ECF No.,2648. Thegive one
example an individual who develops dementia and paranoid schizophrenia threatens to harm
others, shoots himself, has an alcohol or drug addiction, and repeatedly engagesss aetikity
with his firearm while intoxicated. ECF No. 28 4748 (quotingkuck 822 F. Supp. 2d 4t30-

33). In responseRlaintiffs maintain that the standardsSection400.00 are not defined. ECF
No. 29,at 1213.

Whether SectioA00.00 defines the standards is irrelevant. As noted above, Plaintiffs must
show that there are no set of circumstances umbieh the standards Bection400.00 would be
valid. They have failed to do so. Defendants provide one of many sets of circumstartuek in w
the Sectiord00.00 standards would be valid if applied. Indeed, ukiddler, which Plaintiffs
mention favorably many times in their response to the Motion to Dismiss, phofpifatons and
the mentally ill from possessing firearms is “presumptively lawfiNY SRPA804 F.3d at 253.
Heller thus provides a set of circumstances in wieltion400.00 would be valid: prohibiting a
felon or mentally ill person from obtaining a firearms licengecordingly, the hird daim is
DISMISSED.

5. The Second ClaimFails as to Plaintifis Cuthbert and Murtari Because the “Proper
Cause” Standard Is Constitutional Pursuant to Binding Precedent

Defendants argue that Cuthbert's challenge against the “proper cause” stamdard f
concealed carry firearms license in NYS fails because binding precedentHeltpdper clause”
requirement constitutional. ECF N@6, at 34. In their Amended Compftaj Plaintiffs
acknowledge that “this requirement has been ruled constitutional by the . . . @i’ but
they intend to preserve the issue for Second Circuit or Supremer@aaw. ECF No. 1711 73

74. Plaintiffs do not respond to Defendarigument. As Plaintiffs and Defendants have noted,
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the Second Circuit recently found the “proper clause” requirement constitut®eefachalsky
701 F.3d at 101.Kachalskyis still good law in this Circuit.Accordingly, the scond &im is
DISMISSEDas to Cuthbert.

The Court is left with theifst andfourth daims as to Murtari. The first claim contains
bothfacial and asapplied challengeto NYS’s licensing lawsThe Court addresses each below.
6. Plaintiff John Murtari 's As-Applied and Facial Challenges to N'S’s Firearms

Licensing Laws under the First Claim Fail Because the Licensing LawSatisfy

Intermediate Scrutiny and Would Be Valid under Numerous Circumstances

a. As-Applied Challenge

Under the Second Amendmerniia]‘'well regulated Militiapeing necessary to the security
of a free State, the right of the people to keep and bear Arms, shall not be infridg@dCONST.
amend. Il. InHeller, the Supreme Court announced that the Second Amendment codified an
individual right to possess and carry weapons “in common use” by citizens for “lawpagesr
like selfdefense.” Heller, 554 U.S. at 624. This right is at its “zenith within the home.”
Kachalsky 701 F.3d at 89seeHeller, 554 U.S. at 6229, 635 (“The Second Amendment . . .
surelyelevates above all other interests the right ofddding, responsible citizens to use arms
in defense of hearth and horf)e.

Simultaneously,Heller described limits on the Second Amendment right that are
“presumptively lawful.” Namely, States may prohibiigssession of firearms by felons and the
mentally ill, . . . [possessiorgf firearms in sensitive places such as schaold government

buildings, [and may impose] conditions and qualificationstiom commercial sale of arms.”

Heller, 554 U.S. at 626-27.
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Outside of these explicit limits, howevetgeller provides fittle guidance for resolving
future Second Amendment challengesNYSRPA 804 F.3d at 253. The Supreme Court’s
subsequent decision McDonaldprovides no further directiond. at 254.

The Second Circuit filled this void with its decision®iacastrq Kachalsky andNYSRPA
In these cases, the Second Circuit announced &tepoinquiryfor laws challenged under the
Second AmendmentThe Court must consider (1) whether the burdens conduct protected by
the Second Amendment, and then (2) the appropriate level of scr8ieyNYSRPA04 F.3d at
254. Of course, if thiaw does not burden conduct protected by the Second Amendtrstands.

Id.

I NYS’s Firearms Licensing Laws Burden Conduct Protected by the
Second Amendment

Under the first step, the Court looks to conduct the Second Amendment protects, namely,
possession of weapons that are (1) in common use and (2) typically possessedlglifayv
citizens for lawful purposesld. (quotingHeller, 554 U.S. at 6227). Handguns satisfy both
criteria, but all “bearable arms” enjoy prima facie protection by the Second Areenhd®ee
NYSRPA804 F.3d at 255-56 (quotirtdeller, 554 U.S. at 582, 629).

Here, NYS’s firearms licensingwsburden conduct protected by the Second Amendment.
First, the licensindaws unquestionably places restrictions on the possession of firearms “in
common use.” Individuals in NYS may not possess any firearms without a licrospt gfles
and shotgunsSeeN.Y. Penal Law § 265.00(3)400.00. Included in that category are handguns,
which theHeller court noted are “the most popular weapon chosen by Americans fale$elffse
in the home.Heller, 554 U.S. at 629.

For the same reans, NYS’s firearms licensing lawsstrict the pasession of weapons

that are typically possessed by tawiding citizens for lawful purposes. Indeed, undefer,
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handguns are the most commonly possessed firearm for the ultimate lawful pudedseding
the home.

In a footnote, Defendants urge the Court to find that NYi&armslicensinglaws donot
burden conduct protected by the Second Amendment. In support, they note Kathhksky
courtassumegdbut did not decide, that NYS&oncealedcarry requirements burdened conduct
protected by th&econd Amendment. ECF No. 26, at 39 n.22. Moreover, they argue that NYS’s
licensing laws qualify as a “longstandingregulation that theHeller court determinedis
“presumptively lawful.” Id.

The Court is not persuaded. First, Defendants’ charaatem of thekachalskydecision
is incorrect. The Second Circuit assumed that Second Amendment protections, ldetlethe
decision, hadsomeapplication in the very different context of the public possession of firearms.”
Kachalsky 701 F.3d at 8 (emphasis in original). The Second Ciralid not reach the question
of whether NYS’sconcealectarry requirements burdened Second Amendment protections.

Even if Defendants’ characterization were correct, requirements for possefsiiearms
at homecarry the highest level of protection under the Second Amendment, a fact noted rgpeated|
in Kachalskyand Heller. Therefore, the context in this case is completely diffefremb the
concealectarry requirements analyzedKmachalsky

Finally, given the framework outlined iNY SRPAwhether NYS’s firearms licensingws
are“longstanding” or “presumptively lawful” is irrelevant at this stage of thidysig'* The

Court is required to determine whethiee licensinglaws burden possession of weagahat are

¥ The Court again disagrees with Defendants’ characterization ghittealskydecision. Thelachalskycourt did

not determine that “New York’s firearms licensing [laws dmjgstanding,” as Defendants contend. ECF No. 26,
at 39 n.22. It concluded that the “proper cause” requirement is longstam@inogalsky 701 F.3d a0 n.11. More
importantly, the Kachalskycourt noted that the “longstanding” and “presumptively lawful” languadteller is not

“a talismanic formula for determininghether a law regulating firearms is consistent with the Second Ameth8imen
Id. While the language is informativ&} simply makes clear that the Second Amendment right is not unlifhited
Id.
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in common use and typically possessed by-ddwding citizens for lawful purposes. The Court
finds that it does.

The Court now must consider what level of scrutiny to apply to NYS’s fireacerssing
laws NYSRPAB804 F.3d at 257. Whileleller provided no guidance on the level of scrutiny
applicable to firearms regulations, the Second Circuit has determined itftehed scrutiny is
not always appropriateld. at 258. The Court must, therefore, determine whether heightened
scrutiny aplies. 1d.

ii. Intermediate Scrutiny Is Appropriate

To determine whether heightened scrutiny applies, the Court considers twe:féigthow
close the law comes to the core of the Second Amendmentargh{2) the severity of the lasv
burden on the rightld. (citing Ezell v. City of Chicagss51 F.3d 684, 703 {7 Cir. 2011). As
to the second factor, heightened scrutiny is appropriate only where the law “sabgtontdens”
Second Amendment protectionBlYSRPA804 F.3d at 259. There is no substantial bufden
adequate alternatives remain for {abiding citizens to acquire a firearm for seédfense.” Id.
(quoting Decastrq 682 F.3d at 168). Indeed, where a law does not prevenaldaiing,
responsible citizens from possessing firearms “in defense of hearth and home,$ ihadoe
substantially burden the core Second Amendment rigaé Aron48 F. Supp. 3d at 371.

First, NYS’sfirearms licensing lawsnplicate the core of the Second Amendment right to
possess handguns in “defense of hearth and horeller, 554 U.S. at 6229, 635. Although
NYS'’s licensingaws do not banifearm possessiooutrightas the laws ideller andMcDonald
did, they still placdimits on the ability of lawabiding citizens to own firearms feelfdefense in
the homewhereSecond Amendment protections ar¢hair “zenith.” Kachalsky 701 F.3d at 89;

see also NYSRRAR04 F.3d at 258 (catudingthata ban on semiautomatic assault weapons and
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largecapacity magazines in the home implicates the core of the Second Amendment’s
protections).

While NYS'’s firearms licensingawsimplicate the core Second Amendment rigihey do
not substantially burden ifThe licensing lawplace no more than “marginal, incremental, or even
appreciable restraint on the right to keep and bear ariN¥.SRPA804 F.3d at 259 (quoting
Decastrq 682 F.3d at 166). As Plaintiffs note, laiding,responsible citizens face nothing more
than time, expense, and questioning of close friends or relatives. ECF,j%.6B72. It is only
“the narrow class of persons who are adjudged to lack the characteristics pdoegbarsafe
possession of a hdguri that face a substantial burden on the core Second Amendment protection
via NYS’s firearms licensintgaws. Aron, 48 F. Supp. 3d at 371.

Plaintiffs’ own experiences support the Court’s conclusion. It is only Murtari was w
denied a license to possess a firearm in his hd&deeECF No. 171 97. Murtari plainly fits into
the “narrow class of persons” notedAron—he has shown repeated indifference for laws at the
state and federal levelSeeECF No. 27, Ex. E (letter from Judge Kehoe denying Murtari’s
application for a firearms license in full because he was arrested apatelyifiity times, had
received four jail sentences totaling over four months in jail, and repeatedigadd¢omake tild
support payments).

Accordingly, because tHeensing laws implicat¢he core Second Amendment right, but
does not substantially burden it, the Court applies intermediate scr&es;.e.g., Arq38 F.
Supp. 3d at 371lnited States v. Chovary53 F.3d 1127, 1139 9 Cir. 2013) (applying
intermediate scrutiny where the law did not implicate the core Second Amendghénut did
substantially burden itKachalsky 701 F.3d at 96 (applying intermediate scrutiny to the “proper

cause” standard).
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iii. NYS’s Firearms Licensing Laws Satisfy Intermediate Scrutiny

In the context of the Second Amendment, the question is whethelawseare
“substantially related to the achievement of an important government inté¥&<$RPA804 F.3d
at 261 (quotingKachalsky 701 F.3d at 96). Unquestionably, NYS Hasgbstantial, indeed
compelling, governmental interests in public safety and crime preventthinConsequently, this
Court need only determinewhether the challenged laws are ‘substantially relatedthe
achievement of that governmental interedt’”

As the Second Circuit explainethe “fit between the challenged regulation [and the
government interest] need only be substantial, not perfddt.”“So long as the [D§fendants
produce eidencethat ‘fairly suppors]’ their rationale, the laws will pass constitutional muster.
NYSRPA804 F.3d at 261 (quotingity of Los Angeles v. Alameda Books,,I685 U.S. 425, 438
(2002) (plurality).

The Court alsoaffords “substantial deference to thereglictive judgments of the
legislature.” NYSRPAB04 F.3d at 261 (quotirgachalsky 701 F.3d at 97).I n the context of
firearm regulation, the legislature is ‘far better equipped than the judid@mnyiake sensitive
public policy judgments (within catitutional limits) concerning the dangers in carrying firearms
and the manner to combat those risk&d” The Court must only ensuteat NYS has“drawn
reasonable inferences based on substantial evidefteat 262 (quoting’BS v. FCC520 U.S.
180, 195 (1997)).

Here, NYS's firearms licensinfaws aresubstantially related to NYS governmental
interest. The prior decisions within this Circuit are clear: the licetawmgaredesigned to ensure
that “only law-abiding, responsible citizens are allowed to possefisearm. Aron, 438 F. Supp.

3d at 372. Moreover, tHaws “promotd] public safety and prevemun violence” by ensuring
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that classes of individuals who do not have the necessary character and qualitiestofpeasms
are not ble to do soSee Kwong v. Bloomberg23 F.3d 160, 168 (2d Cir. 2013). Murtari provides
nothing in the Amended Complaint to counter the substantial body of law that favors Désenda
Consequently, he has not alleged a plausible claim for relief.

b. Facial Challenge

Finally, Murtari’s facial challenge to the licensitagvsmust also fail.In order tosucceed
in his facial challenge, Murtaswould need to show thanbd set of circumstancesistsunder
which the[laws] would be valid.” NYSRPA804 F.3d at 265 (quotingalerng 481 U.S. at 745)
(quotation marks omitted) (emphasis in quotatid@gcausehe licensindaws donotsubstantially
burden the core Second Amendment rigiey donot infringe the Second Amendment right to
keep and bear arms, andmerous circumstances existder which the act would be valiGee
Decastrqg 682 F.3d at 168. Accordingly, Murtarizgsapplied and facial challenges to NYS’s
firearms licensing laws fail, and tisecond aim isDISMISSED.

7. The Court Declines to Institute an Article 78 Proceeding Aginst Defendant Judge
Kehoe

Defendants argue that federal courts in NYS have universally declined to exercis
supplemental jurisdiction over Article 78 claims. ECF Nq.&&b4. Plaintiffs contend that an
Article 78 proceeding in this Court would be “faster” than one in state courapppriate
becausdefendants are required to “produce a compieterd” for the Court. ECF No. 2%t
16-17. Plaintiffs’ response ignclear and fails to address Defendants’ argument. In any case,
Defendants are correet[t] he overwhelming majority of district courts confronted with the
guestion of whether to exercise supplemental jurisdiction over Article 78 clairraddund that
they are without power to do so or have declined to do Smastal Commc'ns Serv., Inc. v. City

of New York658 F.Supp.2d 425, 459 (E.D.N.Y2009) The Court joins the vast majority of our
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sister courts and declines to exercise jurisdiotieer Murtaris Article 78 claim Consequently,
it is DISMISSED.
CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss (ECF No. 25) is GRANTE
and Plaintiffs’ Amended Complaint (ECF No. 17) is DISMISSED. The Clerk oftGodirected

to close thisase.

IT IS SO ORDERED.

Dated:Januaryl0, 2018
Rochester, New York : f Q

HON. FR N’ P. GERACI J
ChlefJudge
United States District Court
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