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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DOUGLAS J. HORN, et al.

Plaintiffs,
Case #15-CV-701FPG

DECISION AND ORDER

MEDICAL MARIJUANA, INC., et al.,

Defendant.

INTRODUCTION

Plaintiffs Douglas J. Horn and Cindy Haforn bring suit against Defendants Medical
Marijuana, Inc.("MMI”) , Dixie Elixirs and Edibleg"Dixie LLC"”), Red Dice Holdings, LLC
(“RDH”"), and Dixie Botanical$. ECF No. 1. Plaintiffs allege that Defendaatgjaged in fraud
negligence, and unlawful conduct with redptxthe sale and marketing of théiempbased
consumable o#-"Dixie X Dew Drops.” Before tle Court are six motions: (1) Plaintiffs’ motion
for partial summary judgment (ECF No. 60); (2) Defendants MMI and RDH’s motion fanawyn
judgment (ECF No. 61); (3) Defendant Dixie LLC’s motion for summary judgmeZit (&o. 62);
(4) Plaintiffs’ motion to amend (ECF No. 68); (5) Dixie LLC’s motion to st(ik€F No. 71); and
(6) Defendants MMI and RDH’s motion to strike (ECF No. 74). The Court resallef these
motions in this omnibus order.

LEGAL STANDARD
Summary judgment is appropriate when the record shows that there is “noegéispute

as to anymaterial fact and the movant is entitled to judgment as a matter 6f ed. R. Civ. P.

1In August 2016, the Clerk of Court filed an entry of default against Dixie Baiianadter it failed to
appear.SeeECF Nos. 22, 28.
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56(9; see alscCelotex Corp. v. Catretd77 U.S. 317, 322 (1986pisputes concerning material
facts are genuine where the evidence is such that a reasongieyld return a verdict for the
non-moving party. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)In deciding
whether genuine issues of material fact exist, the court construes all fadighinmost favorable
to the noamoving party andichws all reasonable inferences in the-nooving party’s favor.See
Jeffreys v. City of New Yqrék26 F.3d 549, 553 (2d Cir. 2005). However, the-mmving party
“may not rely on conclusory allegations or unsubstantiated speculatioB.1.C. v. GreatAm.
Ins. Co, 607 F.3d 288, 292 (2d Cir. 2010) (quotation omitted).
BACKGROUND?

This case concerns a produatledCBD oil. CBD is short for “cannabidiol,” and it is one
of the “unique molecules” found in ti@annabis sativplant. ECF No61-8 at18. TheCannabis
sativaplant is better known as the plant from which marijuana is deriBatlit is also the species
of plant from which industrial hemp is derived. The Eighth Circuit provides a helpful ptéscri

Both industrial hemp and the drug commonly known as marijuana derive from the

plant designate@annabis sativd. In general, drugise cannabis is produced from

the flowers and leaves of certain strains of the plant, while induggatannabis

is typicdly produced from the stalks and seeds of other strains of the plant. All

cannabis plants contain tetrahydrocannabinol (THC), the substance that gives

marijuana its psychoactive properties, but strains of the plant grown for drug use
contain a higher THC concentration than those typically grown for industrial use.
Monson v. Drug Enforcement Admib89 F.3d 952, 955 {8 Cir. 2009) (emphasis added). In

other words, the distinction is one of degraehile “the marijuana plant and industrial hemp plant

come from the same botanical speciestie “hemp plant has been crossbred to have low

2 Generally, vihen crossnotions for summary judgment are filed, the court “must consider each motion
independently of the other and, when evaluating each, the court must corssifietdhin the light most
favorable to the nomoving party.” Physicians Com. for Responsible Medicine v. Leav&B81 F. Supp

2d 204, 206 (S.D.N.Y. 2004). However, for purposes of describing the background okththe&ourt
describes the facts as takarthe light most favorable to Plaintiffs, unless otherwise noted.
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concentrations of THC.'Shelly B. DeAdderThe Legal Status of Cannabidiol @ihd the Need
for Congressional Actign9 BIOPLR 68, 72 (2015). CBD can be extracted from bothe
marijuana and hemp varieties@annabis sativaSeed. at 72 & n.34.

Products containing CBD have become hot commodities in recent years, and sales are
“projected to grow tremendously.” W. Michael Schuster & Jack Wroldsetnepreneurship and
Legal Uncertainty: UnexpecteBederal Trademark Registratigfor Marijuana Derivatives 55
AMBLJ 117, 135 (2018). Avocatesclaim that CBD provides numerous health benefits,
particularly in the area of pain manageme®éed. at 128-29see alsd=CF No. 61-8 at 19.

The product at issue here isheampderived CBD oil called “Dixie X Dew Drops”
(hereinafter “Dixie X”). Cindy Orser, Defendants’ scientiixpert, explains how these products
are generally created. There is an initial “extraction step,”avhemp is combined with a solvent
like ethanol, butane, pressurized CO2, or propane. ECF N®a6¥980. This process yields a
CBD extract, which is then distilled to remove plant compounds, solvents, THC, and other
materials.Id. at 83. The intendd endproduct is a pure CBD concentrét@atcan then be infused
into a consumable final product.

Like other CBD oil products, Dixie X contains CBD that is “isolate[d] and eX&dft
from hemp plants. ECF No. @at 1 see als&ECF No. 694 at 1213. The resulting CBD is then
“infuse[d] . . . into [a] line of hemp products.” ECF No-8@t 1. The label on Dixie X indicates
that it contains “[p]ure glycerin, hemp whole plant extract, CBD extract adkfreen medicinal
hemp, [andkinnamon extract. ECF No. 6015 at 1(asteriskomitted). Importantly, despite the
extraction and distillation process, Dixie X contains a detectible, albeit smallnawioTHC.

See, e.gECF No0.60-14.



All three defendnts plagda role in the sale ddixie X. MMI and Dixie LLC entered into
a joint venture to produce, distribute, and sell DixieS€eECF No. 692 at 1. They formed RDH
for that purpose in April 2012d. MMI would holda 60% ownership stake in RDH, while Dixie
LLC would holda 40% stakeSeeECF No. 682 at 106.Tripp Keber, who was also Dixie LLC’s
managing member, would act as the manager of RIdH at 2. In practicejt appears tha¥iMI
provided financial support for the venturi@ixie LLC manufactured Dixie Xand RDH was
responsible for selling the producseeECF No.61-1 §f 35. There is also a question of fact as
to whether Keber acted as a director of MMI, thotighexact dates of his tenure arelear from
the record.CompareECF No. 61-11  12yith ECFNo. 68-2 at 79.

In September 2012, Plaintiffs purchased a 500 mg bottle of Dixi€h¢y had researched
the product from various sources, and they hapeduld relievethe pain and inflammation
Douglas was then sufferirfgom as a restlof a motor veltle accidentt Plaintiffs claimed to
have relied on four sources in deciding to purchase Dixie X.

Plaintiffs first learned about Dixie ¥ an issue of “High Times” magaziea periodical
dedicated to marijuana culture and news. In an article tittigh & Healthy” by Elise
McDonough, there was the following writeup:

CBD for Everyone!

Using a proprietary extraction process and a strain of@GBD hemp grown in a

secret, foreign location, Colorado’s Dixie Elixirs and Edibles now offengva

produd line called Dixie X, which contains 0% THC and up to 500 mg of CBD.

This new CBDrich medicine will be available in several forms, including a

tincture, a topical and in capsules. Promoted as “a revolution in medical hemp
powered wellnessthe nonpsychoactive products will first roll out in Colorado

3“Tripp” appears to be the nickname of Vincent M. Keber,8i€eECF No. 692 at 2 (stating that “Vincent
M. Keber, 11I” acted as manager of RDH); ECF N&:4 at 25 (stating that “Tripp Keber” is “President”
of RDH).

“ For ease of reference, the Court refers to Plaintiffs by their firses.



MMCs (medical marijuana centers), with plans to quickly expand outside the
medical marijuana market. “It has taken a tremendous amount of time, money and
effort, but finally patients here in Colorad@ndultimately all individuals who are
interested in utilizing CBD for medicinal benefiwill be able to have access to

it,” says Tripp Keber, Dixie’s managing director. “We are importing inddstria
hemp from outside the US using an FDA import licergss below federal
guidelines for THC, which is 0.3%and we are taking that hemp and extracting

the CBD. We have meticulously reviewed state and federal statutes, and we do not
believe that we're operating in conflict with any federal law as it's relatedeto th
Dixie X [hempderived] products.”

ECF No. 61-7 at 42.

After reviewing the article, Plaintiffs decided to conduct furtheraese They watched
two YouTubevideos of interviews bateen podcasters aradperson who identifies himself as
Tripp Keber (the “YouTubeinterviews”)® In these videos, Keber stated that Dixie X did not
contain THC®

Plaintiffs also reviewed an FAQ on the Dixie X website, which provided further
information on the product:

IsCBD from hemp legal?

Our revolutionary Hemp oil cannabidiol (CBD) wellness productslegal to

consumeboth here in the U.S. and in many countries abroad. The United States

currently considers industrial hemp products to be legal as long as they ard derive
from industrial hemp and not from any part of the plants categorized . . . as
marijuana. Dixie x’s parent company Medical Marijuana, Inc., is a publetett

company . . . that does not grow, sell or distribute any substances that violate United

States Law or the controlled substance act..

What isthe difference between CBD from hemp and CBD from medical
cannabis?

5> Plaintiffs cite a thirdYouTubevideo in their materials, but it appears that this video was posted on
YouTubeafter Plaintiffspurchased Dixie XSeeECF No. 601 { 7(c). Tk Court therefore disregards that
video.

6 Plaintiffs failed to identify with specificity the times at which Keber mtuerelevant statements in the
YouTubevideos. The Court did not exhaustivehgview theYouTubevideos but only reviewed them in
part to verify that Keber made the alleged statemadts-ed. R. Civ. P. 56(c)(1)(A) (requiring a party to
cite “particular parts of materials in the record” wisaipporting factual positions).
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While the two plants are botanically related, our hemp contains no THC . . . .
Medical cannabis contains THC and may provide relief from various ailments,
however, witha psychotropic effect.

ECF No. 608 at 12.

Finally, Cindy calleda “1-800” number associated with Dixie X and spoke tmstomer
servicerepresentative. ECF No. ‘@l at 8889. The representative confirmed that Dixie X
contained “zero percent THCIY. at 91.

After reviewing all of this information, Plaintiffs decided to purchase Dixie &n
September 17, 2012, Cindy ordered a 500mg tincture of Dixie X through the Dixie Xenahdi
had it delivered to Plaintiffs’ home in Lockwood, N'6hortly thereafteDouglas consumetihe
product.

In October 2012, as part of its normal practice, Douglas’s employer, Es¢éefpuding,
required that he subntid a random drug test. A few days after dineg test, Enterprise notified
Douglas that héaad testegbositive forTHC. At 29 ng/mL,Douglas’ssample contained almost
double the “cutoff” concentration of THC Enterprise thereafter terminated Douglas’s
employment. Cindywho worked with Douglas at Enterprise Truckingsigned fromthe
companybecause she believed it would be unsafe to work alone.

Soon thereafter, Plaintiffs purchased a second bottle of Dixie X to determineewtiet
had caused the positive test resulthey sent the bottle to EMSAnalytical, Inc., for testing.
Tesing confirmed that Dixie X contained THC.

In August 2015 Plaintiffs brought this action, alleging that Dixie X caudaouglas’s
positive drug test and thereby caused him to lose his employridantiffs raisenine claims

against Defendants:



1. Deceptivebusiness practices and false advertising uNaer York General Business Law
88 349, 350;

2. Fraudulent inducement;

3. Violations ofthe Racketeer Influenced and Corrupt Organizations Act (“RICO”);

4. Strict Products Liability;

5. Breach of Contract;

6. Breach of Expres¢/arranty;

7. Unjust Enrichment;

8. Negligence; and

o

. Negligent Infliction of Emotional Distress.
ECF No. 1.

Before turning to the motions, the Court discusses a legal issue that is foundattbrsl
litigation: whether in 2012, Dixie X constitutech controlled substance under thexleral
Controlled Substances Act (“CSA”Bee21 U.S.C. 8§ 80%t seq.Plaintiffs argue that Dixie X is
a controlledsubstance because it contaildC. Defendants counter that Dixie X is not a
controlled substance because it is derived from lawfully imported hemp anchedass than .3%
THC. This percentage is allegedhemaximum amoundf THC that anmportedindustrial hemp
plant canlawfully contain.

Taking the facts in the light most favorable to Plaintiffe Court agrees that, in 2012
Dixie X constituted a controlled substanseder the CSA. But it reaches this conclusion for

reasons different than those articulated by Plaintiffs.



Marijuana is a controlled substance under the CSA, and therefore, asa gexiter, it is

unlawful to distribute or dispense Bee21 U.S.C. 88 802(16), 841(a)(1). In 2012, the CSA

defined marijuana as follows:

The term “marihuana” means all parts of the plant Cannabis sativa L., whether

growing or not; the seeds thereof; the resin extracted from any parthoplsunt;

and every compound, manufacture, salt, derivative, mixture, or preparation of such

plant, its seeds or resin. Such term does not include the mature stalks of such plant,

fiber produced from such stalks, oil or cake made from the seeds of such plant, any
other compound, manufacture, salt, derivative, mixture, or preparation of such
mature stalks (except the resin extracted therefrom), fiber, oil, or cake, or the
sterilized seed of such plant which is incapatflgermination.
21 U.S.C. § 802(16) (2012). Breaking this definition down, the Court notes that manjaana
broadly defined to include “all parts” of tli@&annabis sativgplant. The industrial hemp plafet!
within this definition because it is a vaty of theCannabis sativglant. See, e.gMonson 589
F.3d at 96162; Hemp Indus. Ass’n. Drug Enforcement Admin333 F.3d 10821085 n.2(Sth
Cir. 2003) [hereinafterMemp I].

As the statutemade clear, however, the definition of marijuar@ntained several
exceptions. Excluded from the definition of marijuamere certain parts of the planthat are
incapable of germination: (Ihe mature stalks dhe Cannabis sativglant, (2) fiber produced
from the stalksof the Cannabis sativglant, (3) oil or cake made from the seedstloé Cannabis
sativaplant,(4) any compound, manufacture, salt, derivative, mixture, or preparationroftiee
stalks fiber, oil, or cake(excluding resin extractsand (5)the sterilized seed of théannabis
sdiva plant. 21 U.S.C. § 802(16) (2012).

It bears emphasizing that resin extracted from mature hemp watadkst exceptedrom
the definition of marijuanaSeeHemplindus. Ass’n v. Drug Enforcement AdmBb7 F.3d 1012,

1018 (9h Cir. 2004) (internal quotation marks omittedjhereinafter Hemp II'l. Congress

apparently included thisexception to the exception” for resextract“out of concern that the



‘active principle’ in marijuana, later understood to be THC, might be derived from
nonpsychoactive hemp and so be used for psychoactive pufptsdest 1018 n.5.

A few conclusions may be dravitom thedefinition of marijuana as it stood in 201Eirst,
the industrial hemp plamdame withinthe statutory definition of marijuana detgpits low THC
concentration. Athetime, he CSAmadeno distinction on the basis of THC concentrati@ee
Monson 589 F.3d at 961 (“[M]arijuana is defined to includié Cannabis sativa L. plants,
regardless of THC concentrati®yy N.H. Hemp Council, Inc. v. Marshal203 F.3d 1, -B (1st
Cir. 2000).

Second, and perhaps counterintuitively, certain derivatives of the industrial hantp pl
were not included in the definition of marijuaraand thereforavere not unlawful under the
CSA—even ifthey contaiedtrace amounts of THC. The Ninth Circuit reached this conclusion
in a pair of cases from the early 200@ee Hemp, 133 F.3d at 1091Hemp Il 357 F.3d at 1018
At issue in those cases were the validity of DEA rules that would have banned tlssipossed
sale of products made from sterilized hemp seed, +sag oil, and hempeed cake See Hemp
I, 333 F.3d at 10834emp I 357 F.3d at 1(3-14. These products contain “minuscule trace
amounts of THC” but do not have psychoactive @ffeHemp | 333 F.3d at 1085. The Ninth
Circuit observed that these products fit “wiitithe plainly stated exception[s] to the CSA
definition of marijuana.”Hemp I 357 F.3d at 1017. hE legislative historalsoindicated that
Congress was aware thdnemp seed and oil contain small amounts of the active marijuana
ingredient in marijuana, but that the active ingredient was not present inesufficoportion to
be harmful.” Hemp | 333 F.3d at 1089. Thus, Congress “knew what it was doing” wicanse
to exempt certain derivativdeom the definition of marijuana notwithstanding the presence of

trace amounts of THCHemp Il 357 F.3d at 1018.



Third, the exemption fazertain hemgbased products containing naturadlgcurring THC
did not extend to resin extracted from the plant. As discussed above whgen explicit
“exception to the exception” for such resirSeeid. at 1018n.5. In practical effect, this means
that the legality of a hemipased product tuedon the manner iwhich it is produced: an oil made
from hemp seedsasexempt and lawful, while a resin extracted from hemp stedlsnot exempt
andwasunlawful. See21 U.S.C. § 802(16) (2012).

The legal landscapeassinceshifted. In 2014, Congress passed theicddfural Act of
2014. See7 U.S.C. 5940. This legislation legalized industrial hemp cultivation under restricte
conditions relating to research. Then, in 2018, as pantnaoire extensive legalization of industrial
hemp production, the CSA was amended to exclude hemp from the definition of marijesna.
21 U.S.C. § 802(16)(B)(i). Hemp is defined as tB@arinabis sativa L. and any part of that plant,
including the seeds thereof and all derivatives, extracts, cannabinoids,Ssaoids, salts, and
salts of isomers, whether growing or not, wifiTf HC] concentration of not more than 0.3 percent
on a dry weight basis.” 7 U.S.C. 8§ 168D). Thus, it appears that the C8Aw excludes from
the definition of marijuananypart, derivative, or extract of tligannabis sativglant if itsTHC
concentration falls below that threshold level.

For purposes of this litigation, however, the question is whether Dixtenstituteda
contolled substance in 2012. Based on the plain language of the staitaking the facts in
the light most favorable to Plaintiffdje Court answers thguestion in the affirmativeDixie X
is a mixture that contairextract from theCannabis sativglant. Defendants do not contend that
the CBD byproduct fom the extraction process can be described as anything other than a “resin
extracted from” theCannabis sativglant. 21 U.S.C. 802(16§2012) (defining marijuana to

include “the resin extracted from any part” of t@annabis sativgplant, as well as “every
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compound” or “mixture” of the resin)And Dixie X cannot come withimny exception because
resin extracts are explicitly exclude®ee id. Hemp Il 357 F.3d at 1018.5. In 2012, he CSA
granted nexceptiongo hemp derivativesn the basis dbw THC concentration Accordingly,
Dixie X constituted a cdrmolled substance under the CSA, and it was therefore unlawful to
“knowingly or intentionally . . . manufacture, distribute, mpense” it. 21 U.S.C. § 841(a)(1).
DISCUSSION

Before the Court argix motions. SubstantivelyDefendants move for summary judgment
on all claims’ andPlaintiffs movefor partial summary judgment on the issue of liabititythe
New York GeneraBusiness Law claims and the RICO violatioRrocedurally Plaintiffs have
filed a motion to amend, aefendants have filed two motions to strike certain evidBtaetiffs
submittedin connection with the motions for summary judgmeiibe Court willaddress the
motion to amend anehotions to strikdefore proceeding to the merits.

. Motion to Amend

Plaintiffs move to amend their complainthreerespects. First, they argue that Defendant

“Dixie Elixirs and Edibles” is misnamed and should be corretii€é®ixie Holdings, LLC a/k/a

Dixie Elixirs.” ECF No. 681 at 2. Second, Plaintiffs seek leave to withdraw three of their

" Defendants MMland RDH also mwve for judgment on the pleadings under Rule 12(c). The @lods
such motion untimelgnd declines to address lWnder Rule 12(c), a motion for judgment on the pleadings
must be made after pleadings are closed but “early enough not to delayRedIR. Civ. P. 12(c). Here,
Defendants filed their answer in February 2016, and the deadline to amend jgl@easrig March 2017.
Defendants therefore had an extensive period in which to challengefBlaiotnplaint, but theywaited
more than one yeafter the later deadline, when discovery laérdadybeen completedp raise their
arguments Under these circumstances, the Court concludes that consideration ofidé$é motion
would delay tria—even though a trial date has not beer-gesofar ast would require further litigation
on issues tangential to the megtsd would prevent timely resolution of those claims for which saipm
judgment is inappropriate See Grajale v. Puerto Rico Ports Auth682 F.3d 40, 4616t Cir. 2012)
(“[O]nce the parties have invested substantial resources in discoveistriet court should hesitate to
entertain a Rule 12(ahotion that asserts a complamfailure to satisfy the plausibility requirement.”).
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claims—breach of contract, breach of express warranty, and unjust enrichment. Thirdff$lainti
request to add a claim for falsévartising under the Lanham Acgeel5 U.S.C. 1125(a).

As Defendants note, Judge Roemer issued a scheduling order in this case. Lrderthe
the parties had until March 21, 2017 to file motions to amend the pleadiegsCF No. 31 at 1.
Plaintiffs did not file their motion to amend until November 16, 2848ore than a year and a half
after the deadlineSeeECF No. 68. Consequently, the more onerous “good cause” standard set
forth in Rule 16(b), rather than the “liberal standard of Rule 15(a),” gov&unadagno v. M.A.
Mortenson Cq.No. 15-CV-482, 2018 WL 4870693, at *4 (W.D.N.Y. Oct. 2, 2018)To show
good cause, a movant mustndonstrate diligence before filing her matjcuch that despite the
movants effort, the deadline to amend the pleadings could not have been reasonéblgautt.

v. Chipotle Mexican Girill, In¢.300 F.R.D. 193, 197 (S.D.N.Y. 2014piligence is the pmary
consideration in deciding whether to permit an amended complaint, but a court may alserconsid
“other relevant factors including . . . whetlaflowing the amendment of the pleading at this stage
of the litigation will prejudice defendantsKassne v. 2nd Ave. Delicatessen Inc496F.3d 229,

244 (2d Cir. 2007).

Plainiffs waited a substantial period of time after the deadline to amend their complaint.
Furthermore they did not file their motion until more than two months after the parties filed
motions for summary judgment. Plaintife not argue that they acted diligently or that they have
otherwise satisfied the “good cause” standard; they merely claim that the nean_&wct claim
satisfies th@womblypleading standard. Given #exircumgances and the absence of developed
argumentthe Court denies the motido the extent that Plaintiffs seek to add the Lanham Act
claim. See Mohegan Lake Motors, Inc. v. Madio. 16CV6717 2018 WL 4278352, at *5

(S.D.N.Y. June 8, 2018) (“The burden of showing diligence rests on the moving party.”
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Nevertheless, the Court will grant the motion so ateectthe defendant’s nanmandto
permit Plaintiffs to withdraw three of their claimBefendants identify no prejudice with respect
to these amendmes, and Defendant “Dixie Elixirs and Edibles” appears to concede that they were
named incorrectly.SeeECF No. 82 at 4.Despite Plaintiffs’ delay and the pending summary
judgment motions, the Court finds the technical correction of one party’s nartteeamithdrawal
of some claims appropriate and permissible.

Accordingly, Plaintiffs’ motion is granted in part and denied in part. The name of
Defendant “Dixie Elixirs and Edibles” is corrected to “Dixie Holdings_&/k/a Dixie Elixirs.”

The Clerk of Court is directed to amend the caption to reflect this change. iomdtié Court
permits Plaintiffs to withdraw their claims fobreach of contract, breach of express warranty, and
unjust enrichment.

[I. Motionsto Strike

Defendants havéiled motions to strikecertain materialon which Plaintiffs rely for
summary judgment, arguing that they are inadmissiBlaintiffs oppose the motions.

“[O]nly admissible evidence need be considered by the trial court in ruling on a motion for
summary judgmerit Porter v. Quarantillg 722 F.3d 94, 97 (2d Cir. 2013). Under Rule 56(c)(2),
a party ‘may object that the material cited to support or dispute a fact cannot be guieseat
form that would be admissible in evidence.” Fed. R. Civ. P. 56(c)(2). The 2010 Conivoitise
“make clear,” however, “that there is need to make a separate motion to strike such inadmissible
evidence.” Codename Enters., Inc. v. Fremantlemedia N. Am., N&. 16 Civ. 1267, 2018 WL
3407709, at *4 (S.D.N.Y. Jan. 12, 2018) (internal quotation marks and brackets onhitsézd,

a court may consider argumentslating tothe admissibility of evidencerhen itevaluateshe

merits of the summary judgment motiorSeeid. (“Because evidence inadmissible at trial is
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insufficient to create a genuine dispute of material fact, the Courtmaeghgage in separate
analysis of the motion to strikg.

Consistent with this authority, the Court considers it npoaeticalto evaluate Defendants’
evidentiary objections in the course of analyzing the parties’ summary judgnotioins, as
oppo®d to assessing those objections separatglyin the context of a motion to strike.
Defendants’ motions to strike are therefore denied.

[I1.  Motionsfor Summary Judgment

Defendants move for summary judgment on all claims, while Plaintiffs move for symma
judgment as to lidility on the General Businessl and RICO claims. The Court examines each
claim in turn.

a. Deceptive Business Practices and False Advertising

Plaintiffs allege that Defendants violated Sections 349 and 350 of New York General
Business Law. Section 349 makes unlawful “[d]eceptive acts or practices ionithect of any
business, trade or commerce . . . in this state.” N.Y. Gen. Bus. Law § 349(a). Sectiord8&D re
false advertising unlawful under similar termSee id.§8 350. “To assert claim under either
section, a plaintiff must establish that the defendant engaged in consumer oexligct that is
materially misleading, anf@hat] plaintiff was injured as a result of the deceptive act or prattice.
Bowring v. Sapporo U.S.A., InR234 F. Supp. 3d 386, 390 (E.D.N.Y. 2017)hé only difference
between the two is that Section 350 more narrowly targets deceptive or migkedwintisements,
while Section 349 polices a wider range of business practiCmé v. TouchTunes Musorp,,

211 F. Supp. 3d 628, 635 (S.D.N.Y. 2016).
Defendants argue, amgther things, that the statutes do not apply because the deceptive

transaction did not take place in New Yorkhe Court agrees.
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In Goshen v. Mut. Life Ins. Co. of N.Y74 N.E.2d 1190 (N.Y. 2002), the New York Court
of Appeals held that Sections 349 and 3&8limited in their territorial reach![T]o qualify as a
prohibited act under the statute, the deception of a consumer must occur in New Gasken
774 N.E2d at 1195 The courtreasonedhat the purpose of the provisions was to “address
commercial misconduct occurring within New Ydrld. Absenta clear territorialimitation, the
provisions coulde applied “nationwide, if not global[ly],” whictwould induce a “tidal wave of
litigation” against New York businesses and interfere with other statidfitiestio “regulate their
own markets and enforce their own consumer protection lalisdt 1196.

Goshenhas not been interpreteshiformly. In Cruz v.FXDirectDealer, LLC 720 F.3d
115 (2d Cir. 2013), the Second Circuit recognized that there are “two divergent linesimingec
. . . regarding the proper territorial analysi€tuz, 720 F.3d at 123" The first line of decisions
.. . .focudes] on where the deception of the plaintiff occurs and refglire. . that a plaintiff
actually view a deceptive statement while in New Yorkd. “The second line of cases . .
focudes] onwhere the underlying deceptive ‘transactitakes place, regardig of the plaintiffs
location or where the plaintiff is deceivédd.

The Second Circuit has adopted the second approach, stating that a court should “focus on
the location of the transaction, and in particular the strength of New s¥odnnection tdhe
allegedly deceptive transactionld. at 122. Aplaintiff has statutory standing under Sections 349
and 340 if “some part of the underlying transaction . . . occurred in New Yiarkat 124 (internal
brackets omitted).

Using this standard, tiéruz court held that the plaintiff, a Virginia resident, had statutory
standing to sue the defendant, an ontingency trading platform based in New Yor8ee idat

118-19. The court found standibgcause(1) thedefendanteceivedpaymenin New York;(2)
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the defendanbnly disbursed funds from customer accounts when the correct form was sent to its
New Yorkoffice; (3) the defendantequired that all communications be directed to its New York
office; and (4)the customer agreement prowildinat New York law govesall disputes and all
suits must be brought in New York court§ee id.at 12324. On these grounds, the court
concluded that “thease. . . clearly involves a series of allegedly deceptive transactions that
occurred in New Yk and implicate the interests of New YdrKd. at 123.

SinceCruz courts have examined the quantity and quality o€tmmections to New York
in deciding whether a plaintiff has statutory standorgpurposes of Sections 349 and 32(d
asCruzdemonstrates, in the case of online transactions, that analysis can becomgrhaiglibyr.
For example,n Cline v. TouchTunes Music Coy@11 F. Supp. 3d 628 (S.D.N.X016),the court
found sufficient connections to permit a Section 8#m. There,the plaintiff challenged a
company’sdeceptive practices with respectite “digital jukebox” application, which allowed
smartphone usets purchase and plasongs at bars and other venu&ge Cline v. TouchTunes
Music Corp, No.14-CV-4744,2015 WL 127843, at *1 (S.D.N.Y. Jan. 7, 2015). Even thahgh
plaintiff was not a New York resident and had only used the application outside of d&wihé
court allowedthe claimto proceeecause: (1) the company processed payments in New York;
(2) the company’s music servers were in New York; (3) the user agreememedeitpait all suits
be brought in New York and would be governed by New York law; and (4) users’ ralesitans
were transmitted to the compasyew York serversTouchTunes211 F. Supp. 3d at 633.

Here, Plaintiffs argue that there are sufficient connections to New Yonkbcate
Sections 349 and 33fecause(1) they are New York residents; (2) Defendants shipped Dixie X

to Plaintiffs’ New York address; (3) Douglas consumed at least a portion ofdtiecpin New
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York; and (4) Defendants’ marketing and advertisiege available to consumers in New York.
SeeECF No. 70-23 at 23-24. The Court is not persuaded.

Plaintiffs do not appear to dispute that they viewed Defendaat&eting—and thus were
deceived—outside of New York.See id. Under thestricter reading o6Goshen Plaintiffs’ claim
fails. See Cruz720 F.3d at 123Even under the broader approach endorsed bgZthecourt,
the connections to New York are too attenuated to justify application of Sections3395a If
any brightline principle can be discerned fraddoshemandCruz it is that Sections 349 and 350
are not intended to regulate New York businessesaieqt New York residents solelywndhe
basis of their residency; theye intendedio police consumer transactions that “take place in New
York State,” regardless of the residency of the partigsshen 774 N.E.2d al196(stating that
the analysisloes not turn “on the residency of the patjiesee alsaCruz, 720 F.3d at 122.

In this case, unlike ifCruz and Cline, Defendants were not located in New York and
Plaintiffs do not allege that arpart of the online transaction took place New York. In the
Court’s view, the only relevant link is that Defendants shipped Dixie Xtigatate But a that
point, Plaintiffs had already been deceiviegl and purchased the proddodm, the out-of-state
Defendants Application of Sections 349 and 350 woultus be based more on Plaintiffs’
residency than on the location of the transadtseif. And as a matter of poligyhe Court is not
convinced thaNew York’s interest@remore stronglymplicated in the transactidhan those of
other statesSeeGoshen774 N.E.2d at 1196.

Accordingly, the Court concludes that Plaintiffs do not have statutory standing to bring
theseclaims against Defendants based on their purchase of Dixieefendants are entitled to

summary judgment othe General Business Weclaims.

17



b. Fraudulent Inducement

Plaintiffs premise thir fraudulent inducement claimn the alleged misrepresentations
contained irthe “High Times” articlethe FAQon the Dixie X websitethe YouTubeinterviews
of Tripp Keber, and the custormservicephone call. Plaintiffs argue that Defendants falsely
claimed that (1) Dixie X did not contain THC; (2) Dixie X was a legal produgtD{@e X was
safe to consum) (4) Dixie X had health and wellness benefits; (5) Dixie X was adequately;tested
and (6) Dixie X would not cause a positive drug.t@&tfendants challenge whether Plaintiffs can
satisfy any of the necessary elements for a fraudulent inducement claim.

“Proof of fraudulent inducement under New York law requires a showing that (1) the
defendantmade a material false representation, (2) the defendant intended to defraud tifie plaint
thereby, (3) the plaintiff reasonably relied upon the representation, arfte (ghaintiff suffered
damage as a result of such relianc®&akerRhett v. Aspiro AB324 F. Supp. 3d 40418-19
(S.D.N.Y. 2018) (internal quotation marks omitted)ith respect to intent, the plaintiff must
demonstrate that the defendant madenewing or recklessmisrepresentation andtended to
defraudthe plaintiff thereby.Turner v. Temptu IncNo. 11 Civ. 4144, 2013 WL 4083234, at *11
(S.D.N.Y. Aug. 13, 2013).

All of these elements must be proven by clear and convincing evid&s= Aguirre V.
Best Care Agency, In©Q61 F. Supp. 2d 427, 447 (E.D.N.Y. 2013herefore, “[a] the summary
judgment stage, a party must proffer enough proof to allow a reasonable juny by tlear and
convincing evidence the existence of each of the elements necessary to make wuitos frkzid
in the inducemerit. Waran v. Christie’s In¢.315 F. Supp. 3d 713, 718 (S.D.N.Y. 2018}lear
and convincing proof is highly probable and leaves no doubt. . . .. [The] standard demands a high

order of proof and forbids the awarding of relief whenever the evidence is loose, equivocal, or
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contradictoy because fraud will not be assumed on doubtful evidence or circumstances of mere
suspicion.” Id.

At the outset, the Court concludes that that Plaintiffs’ claim may not prdesed on the
following representations: that Dixie X was a legal product; that Dixie X wasteaiensume;
that Dixie X had health and wellness benefits; that Dixie X was adequatelg;tasd that Dixie
X would not cause a positive drug test. This is because Plaintiffs have pravsddficient
evidence to establish that, at the time those statements were made, Defendarie kvesve
false and intended to defraud consum@&se U.S. ex rel. O’Donnell v. Countrywide Home Loans,
Inc., 822 F.3d 650, 658 (2d Cir. 2016) (“[Aépresentation is fraudulent only if made with the
contemporaneous intent to defradtde., the statement was knowingly or recklessly false and
made with the intent to induce harmful reliarice.The difficulty is that Plaintiffs offer little in
the way @ evidencethatilluminates the intent, state of mind, or beliefs of Defendants or their
agents when the statements were mdetw. example, Plaintiffs point to no deposition testimony,
company emails or documents, or other evidence that suggesidhdrahe website FAQs were
posted Defendants knew their product was an unlawful controlled substance, was unsafd, and di
not provide the purported wellness benefi&ven the absence of evidence related to the beliefs
and knowledge of Defendants, their employees, and their agents, Plaintiffscaaudails as a
matter of law as to the above statements.

The ony actionable statement is Defendants’ misrepresentation that Dixie X tlid no
contain THC.First, there is evidence that this statemefalge—indeed, Defendants’ own testing
revealed that the product contairgetectible amounts of THC.

Second, there is evidence that Douglas reasonably relied on the misrepsentati

Plaintiffs carefully researched the productaiasure thait did not contain THC.It is reasonable
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to conclude thatte explicit representatioms theFAQs and in th&ouTube videosegardingthe
absence of THC would allagonsumers’ concernaboutingestinga productassociated with
marijuana.

Third, there is evidence that Douglas lost hishebause he consumBikie X.

Fourth, there is evidendbat Defendants made the false statements with the requisite
knowledge and intent. In August 2012, Tripp Keber stated ity thl ubevideos that Dixie X
did not contain THC. But there is evidence that Defendants had been testing Dixieng ftur
development and manufacturing” and had found the presence of THC. ECF N§.&(stating
that testing “showed levels of THC well within legal limits”); ECF No:1&8L Given Keber's
high position within all three defendant companies, a jury could reasonably irifee tkiaew the
results of such testing. And in light bis varying roles, a jury could attribute Keber’'s August
2012 statéments to all three defendan&imilarly, because RDH represented on its wellSA€s
and through its customer servitdeat Dixie X did not contain THCdespite having test results
showing the presence of THC in its products, a jury could firad RDH knew that such
representations wefalse® Furthermoreall three @fendants had a motive to defraud consumers.
A jury could reasonably conclude that, to sell their pragjugefendants needed to distinguish
Dixie X from its unlawful counterpés; misrepresenting the THC content in the product would go
a long way to disp&hg consumers’ concerns, as it did in Plaintiffs’ case.

Thus, Plaintiffs’ fraudulent inducement claim is viable, at least in pHEine Court also

notes three other consideéoms that further limit Plaintiffs’ claim.

8 The record suggests that RDH operated the Dixieebsite:RDH was the enty tasked with selling Dixie
X; RDH identifies itself a the seller in the FA@Nnd RDH’s parent companryMMI—is identified as the
“parent company” in the FAQ. ECF No.-6%t 1. Plaintiffs do not explain how the statementsari-hQ
may be attributed to Dixie LLC or Medical Marijuanaee Mouawad Nat'l Co. v. Lazare Kaplan Int'l Inc.
476 F. Supp. 2d 414, 421 (S.D.N.Y. 2007) (discussing circumstances in which corporates iatgde for
acts of subsidiary).
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First, Plaintiffs may not proceed with their claibased orthe alleged misrepresentatson
contained in the “High Times” article. s®Defendants point out, the article is not an advertisement
but a writeup about Dixie X by a third partyhe only arguable connection between the article’s
contents and Defendants is that the article quotes Tripp Kébawnever, the article would be
inadmissible to the extent that Plaintiffs intend to rely on it to proveTihpp Keber actually
made those statement$&ee Larez v. City of Los Angelé&l6 F.2d 630, 642 (9th Cir. 1991)
(quotations of party opponent which are recited in newspaper article preseny lgaldams
insofar as they are “offered for the truth of thatter asserted: that [the party opponent] didéh fa
make the quoted statement”). Plaintdféer nothing but speculation to argue that Defendants had
a role in publishing the article.

SecondCindy’s lost wages are not recoverable. A fraudulentdachent claim requires
“a showing of proximate causation,g., that the injury “is the natural and probabtmsequence
of the defrauder’s misrepresentation or . . . the defrauder ought reasonably to hesenfthat
the injury was a probable consequence of his fraighhk of Am. Corp. v. Lemgrube385 F.
Syop. 2d 200, 218 (S.D.N.Y. 2005). Cindy’s lost wages were not the direct result of Defendants’
alleged fraud; rather, they were derivative of Douglas’s ima/too attenuated from Defendants’
wrongful conduct to be actionablé&ee Kregos v. Assoc. Pre8sF.3d 656, 665 (2d Cir. 1993)
(statingthatthe losses for a fraud claim must be the “direct, immediate, and proximdteofesu
the misrepresentation”).

Third, Defendants arguthat the website FAQs andouTubevideos are inadmissible
insofar as they are not authenticated and contain hearsay. Further, Defeodéens that
Plaintiffs did not produce th€ouTubevideos during discovery. Althoughdse are colorable

issues, both sides have failed to sufficiently develop them. The Court would benefitiftioen f
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briefing on whether the printouts of thesbsiteFAQs can be authentieat See, e.g.United
States v. GasperinB94 F.3d 482, 4890 (2d Cir. 2018) (discussingsise);Universal Church,
Inc. v. Universal Life Church/ULC Monastemdo. 14 Civ. 5213, 2017 WL 3669625, at 137
(S.D.N.Y. Aug. 8, 2017) (same). Likewise, while Defendants argue that Plairmiilésl fto
disclose theyouTubevideos in discovery, they daot cite any specific discovery request that
Plaintiffs did notadequately answer or suppleme@onsequently, the Court concludes that these
issues are better raised in the context of pretrial motions than on summarynudgmthe extent
Defendants gvail on their arguments, the Court may revisit whether the fraudulent indntem
claim may proceed to trial.

In sum, Plaintiffs’ fraudulent inducement claim is viable as to Douglas’s clainafoages
resulting from Defendants’ misrepresentation thatié did not contain THC. Defendants are
otherwise entitled to summary judgment on the claim.

c. RICO

Plaintiffs and Defendants move for summary judgment on the RICO claim. Péaangtie
that all of the elements are satisfesla matter of law based trerecordevidence. Defendants
counter that there is insufficient evidence to prthat they engaged in a pattern of racketeering
activity. The Court concludes that there are genuine issues of material facts that pracionde\s
judgment in either die’s favor.

Plaintiffs bring their RICO claim under 18 U.S.C. § 196Xc).hat provisiormakesit

unlawful forany person employed by or associated with any enterprise engaged in, avithesact

°In their Civi Rico Statement, Plaintiffs asserted violations of subsectionébja)c), and (d) of Section
1962. Plaintiffs do not argue in their summary judgment bridfiatythey have viable claims under any
subsectiorbesidessubsection (¢).SeeECF No. 6025 at 57. The Court limits its analysis accordingly.
See Gaston v. City of New Yp861 F. Supp. 2d 780, 796 (S.D.N.Y. 2012).
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of which affect, interstate or foreign commerce, to conduct or participatetldior indirectly, in
the conduct of such enterpriseaffairs through a pattern of racketeering activityFerri v.
Berkowitz 678 F. Supp. 2d 66, 723 (E.D.N.Y. 2009) (internal quotation marks omitted}.o “
establish a civRICO claim . . a plaintiff must allegél) conduct, (2) of an enterprise, (3) through
a pattern (4) of racketeering activity, as wellirgary to business or property as a result of the
RICO violation” Flexborrow LLC v. TD Auto Fin. LLC255 F. Sup. 3d 406, 414 (E.D.N.Y.
2017) (internal quotation marks omitted).

“The pattern of racketeering activity must consist of two or moeeligate acts of
racketeering,id., which must bérelated and must “pose a threat of continued criminal activity.”
DeFalco v. Bernas244 F.3d 286, 320 (2d Cir. 2001Racketeering activity is defined to include
“any offense involving . . the felonious manufacture, importation, receiving, concealment,
buying, selling, or otherwise dealing in a controlled substancpunishable under any law of the
United State$ 18 U.S.C. 8 1961(1)(P This definitionextends to the cultivation, mafacture,
and sale omarijuana See, e.g.Safe Streets Alliance v. Hickenloop869 F.3d 865, 882 (11®
Cir. 2017) (operation of marijuana cultivation facility “necessanipuld involve some
racketeering activity).

In this cae, Plaintiffs have provided sufficient evidence to show a pattern of rackegeeri
activity. Specifically, Douglas avers that he qmhasediwo bottles of Dixie X—a controlled
substance constituting marijuanader the CSA-from Defendants. These two transactions
constitute two predicatacts of racketeering activity. Seel8 U.S.C. § 1961(1)(D This is so

even if Defendants subjectively believed that Dixie X was not a controlled sabgstssuch belief

10 To be sure, each defendant played a different role in the venture, and it ¢pped®®H had the
responsibility of selling and distributing Dixie X to consumeldevertheless, liability under RICO also
extends to those who have “some part in directing” the affairs of the entefpeBalcq 244F.3dat 309.
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would not preclude a finding that they violated the CSAs Winlawful “for any peson knowingly
or intentionally” to distributeor dispensea controlled substance. 21 U.S.C. § 841(a)(1). A
defendant satisfies the knowledge requirement if he “knew he possessed a slisttdrnme the
schedules” gralternatively, if he “knew the identity of the substance he possessed” wbettogr
he knew i was liged on the schedulesicFadden v. United State$35 S. Ct. 2298, 2304 (2015).
Here, there are sufficient facts from which it can be inferred that Defendavistke identity of
the substance they possessedmixture containing a resin extract derivedni the Cannabis
sativaplant. In 2012, thasubstance felvithin the definition of marijuana under the CSA. 21
U.S.C. 8§ 802(16) (2012kee alsoMcFaddenl35 S. Ct. at 2304 (“[ll]gnorance of the law is
typically no defense to criminal prosecution.”).

These transactions also meet the relatedness and continuity requireBemtdeFalcp
244 F.3d at 320.The transactions are related that the sale of these controlled substances was
the business of Defendants’ ventur8ee Reich v. Lope858 F.3d55, 6162 (2d Cir 2017).
Defendants’ activities also presented a threat of continued criminaltyctivMie sale of hemp
based CBD products was mere aberration of unlawful conduitwas theraison détre of
Defendants’ ventureSee idat 60 (shtng that criminal activity poses a continuous threaen
the “predicate acts were the regular way of operating that businéss&ed, ina June 2012 SEC
filing, MMI indicated thait intended to invest heavily in RDH to “expand]] its operations state b
state” and to “rais[e] additional capital to expand the operations of the ngrhdaCF No. 694
at 32. Giventhe inherent illegality of the produahd Defendantshtent tocontinue and expand

those operations, Plaintiffs have provided sufficient evidence to prove a patteckeibesing
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activity.!* Therefore, Defendants are not entitled to summary judgment based on the arguments
they raise.

But Plaintiffsare notentitled to summary judgmeeither Thereis a genuine issue of
material fact on one necessary elememiiether Defendants’ conduct proximdye cause
Douglas’s injuries. “[A] plaintiff suing under RICO must establish thaR&O offense was the
‘proximate cause’ of the plaintiff's injuries.Empire Mercls., LLC v. Reliable Churchill LLLP
902 F.3d 132, 141 (2d Cir. 2018)Prbximate causeequiressome direct relation between the
injury asserted and the injurious conduct alleged, and a link that is too remote cpuateigent,
or indirectis insufficient.” Id. (internal quotation marks, ellipses, brackets omitted).

Here, there is a genuine dispute of material fact as to whether Dixie X daosglhss
positive drug test and thereby caused him to lose hidHtamntiffs aver that Doglas had not used
marijuana “for the 14 years [he] was a trucker,” ECF Ne6 @018, and Plaintiffs’ expedpines
that Douglas’s positive drug test resulted from his “daily use of DixigXtie days leading up to
the test. ECF No. 60-21 at 5.

Defendants dispute this conclusion. Althouggfendantsdo not contend that Douglas
smoked marijuana or otherwise consumed a I&tlén product besides Dixie Xefendants’
expert assertthere is insufficient evidence to make a scientifically valixhnection between
Douglass consumption of Dixie X and his positive drug test. The expert notes that teenamay
variables that affect whether and to what extent THC will stay in one’s systelging dosage,
frequency of usendividual rates of absorption amdetabolism, etc. ECF No. @lat 4. The
expert opines that the absence of evidence on two relevant earidbé amount of THC

contained in thespecificbottle of Dixie X which Douglas consumed, and éh&ctamount of

1n light of this conclusion, the Court need not assess whether, as Riaiaiifr, Defendants also engaged
in other predicate acts of racketeering, including mail and wire fr8adECF No. 2 at 3!.
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Dixie X that Douglas consumed prior to his drug-tesgnders it “impractical to calculate . . . a
range of expected contaminating THC metabblih Douglas’s urine samplat the time of his

test Id. at 45. And, as a result, “no one can opine with any degree of scientific confidence that
it was the Dixie product used by [Douglas] that caused him to fail his” drugltesit 5. The
Court may not resolve this factual dispute on summary judgneee. Scanner Techs. Corp. V.
Icos Vision Sys. Corp., N,V253 F. Supp. 2d 624, 634 (S.D.N.Y. 2003)h¢ credibility of
competing expert witnesses is a matter for the jury, and nottarn@be decided on summary
judgment.)).

The Court doegoncludethat Plaintiffs are not entitled to recover under RICO for any
damagesCindy sustained. The link between Cindy’'s pecuniary losses and Defendants’
racketeering activity is “too remote” and “indirect” to satisfy the requiremérgraximate
causation. Empire Mercls,, LLC, 902 F.3d at 141. Defendants’ conduct did not directlyecaus
Cindy to terminate her employment; it was only because Douglas was terminatednthat C
suffered any harm as a result of Defendants’ condBet id(stating that a court should “rarely
go beyond the first step when assessing causation under civil RICQhéintgiotation marks
omitted)). Such indirectderivativeinjuries are not cognizablender civil RICQ Seedd. at 141
44,

Becausegenuine issues of material facts exist as to Plaintiffs’ RICO claim, summary
judgment is inappropriate in their favor. Defendants are entitled to summarygotigm the
RICO claim only as to Cindy’s claim for damages.

d. Strict Products Liability, Negligence, and Negligent Infliction of Emotional
Distress Claims

Plaintiffs argue that Defendants are liable under riegoof strict products liability,

negligence, and negligent infliction of emotional distr@dse first two of these claims fail because
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Plaintiffs have not provided evidence that they suffered cognizable injuridse general rule
under New York law is that economic loss is not recoverable under a theory of negtigstrio
products liability” Am. Tel. & Tel. Cov. New York City Human Re&sdmin, 833 F. Supp. 962,
982 (S.D.N.Y. 1993)ee alsd.abajo v. Best Buy Stores, L.B78 F. Supp. 2d 523, 532 (S.D.N.Y.
2007) (consumer who was allegedly deceibvgdtore’s freemagazine promotion could not bring
negligence claim becausghe does not allege any personal injury or property dainagkintiffs
seek damages for their@wmic losses, but they do not claim that they suffered any personal
injury or injury to property as a result of Defendants’ conduct. Their negligedcsréct products
liability claims therefore fail.

Granted, Plaintiffs allege that they suffered e distress due @efendantstonduct.
A claim for negligent infliction of emotional distress is cognizable in NewkYand some courts
have suggested that such a cause of antight be viable mder a products liability theorySee
Luna v. AmAirlines, 676 F. Supp. 2d 192, 206 (S.D.N.Y. 20@@)Sullivan v. Duane Reade, Inc.
No. 108570/05, 2010 WL 1726079, at *7 nNLY. Sup Ct. Apr. 20, 2010).Nonetheless,nder
New York law, a claim fonegligent infliction of emotional distress must pEss“some guarantee
of genuineness.”J.H. v. Bratton 248 F. Supp. 3d 401, 416 (E.D.N.Y. 2017). This requires “a
specific, recognized type of negligence tlviously has the propensity to cause extreme
emotional distresssuch aghe mishandling of a corpse or the transmission of false information
that a parent or child had diedld. (internal quotation marks and bracket omitte@ihe element
may also be satisfied where thera tbreach of the duty owed directly to the injured pastyich]
endangeed the plaintiffs physical safety or caused the plaintiff to fear for his or her own physical
safety.” Id. (internal quotation marks omitted).In the absence of such special circumstances,

psychiatric tstimony may suffice for such a guarantee genuinenessbut a plaintiffs
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uncorroborated testimony of upsetness will ndftimbaca v. Terminal One Grp. Ass'n L,..859
F. Supp. 2d 343, 376 (E.D.N.Y. 2012) (internal brackets and quotation marks omitted).

In this case, Plaintiffssituation does nofall into any of the special circumstances for
which a claim is recognizedsee Vaughn v. Am. Multi Cinema, [fdo. 09 Civ. 8911, 2010 WL
3835191, at *5 (S.D.N.Y. Sept. 13, 2010) (termination of employment not a special circumstance
giving rise to claim for negligent infliction of emotional distregsiirthermorePlaintiffs offer no
evidenceto otherwise estdish a guarantee of genuineness: they doewven provide evidence
from Douglas concerning the degree to which he suffered psychologicalabecause othese
events, let alone evidence from a medicalalid corroborating sourceSee Luna676 F. Supp.
2d at 208(plaintiff, who had been served chicken dinner with “part of a lizard” in it, had viable
claim for emotional distress, where plaintiff proffered medical testimony toosupfaim of
psychological injury). Under these circumstances, Plaintiffs do not have a viable claim for
negligent iffiliction of emotional distress.

Accordingly, without cognizable personal, property, or psychological injigintiffs’
claims for negligence, strict products liability, and negligent infliction oftemal distress fail.
Defendants are entitled summary judgment on these claims.

CONCLUSION

For the reasons discussed above, Plaintiffs’ motion to amend (ECF No. 68) is GRANTED
IN PART and DENIED IN PART. Defendants’ motions to strike (ECF Nos. 71, 74) dxgHIE
Plaintiffs’ motion for partial sumury judgment (ECF No. 60) is DENIED. Defendants’ motions
for summary judgment (ECF No. 61, 62) are GRANTED IN PART and DENIED INTPAR

As a result of these rulings, the only surviving claianeDouglas’sclaims for fraudulent

inducement anaivil RICO. All other claims against Defendants are dismissed. The Clerk of
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Court is directed to amend the name of Defendant “Dixie Elixirs and Edibles’ixe“Boldings,
LLC a/k/a Dixie Elixirs.” By separate order, the Court will schedule a status confereheaito
from the parties on the progress of this action.

IT 1S SO ORDERED.

Dated: April 17, 2019
Rochester, New York W i ﬁ

HON\ERANK P. GERA@/JR.
Chief Judge
United States District Court
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