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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff, Case#15-CV-0887-FPG
V.
DECISIONAND ORDER
LEE STROCK, et al.

Defendants.

INTRODUCTION

Plaintiff United States of Amrica (“Plaintiff”) acting on bkalf of the Department of
Defense, Department of the Air Force (“Aiorce”), Department of the Army (“Army”),
Department of Veterans' Affairs (“VA”), rad the Small Business Administration (“SBA”)
commenced this action alleging violations of Fase Claims Act (“FCA” or “Act”), 31 U.S.C.
83729et seq, a common law fraud claim, and anustjenrichment claim. ECF No.1.

Currently pending before the Court are Pl&iistiMotion for Leave to File Response to
Defendants’ Notices of Supplemental Authorif§Plaintiffs Motion”) (ECF No. 35) and
Defendants’ Motions to Dismiss (B Nos. 13, 17, 18, 19) pursudaotRules 9(b) and 12(b)(6) of
the Federal Rules of Civil Procedure (“FRCP”)r fae following reasons, Plaintiff’'s Motion is
GRANTED and Defendants’ Motiorte Dismiss are GRANTED.

BACKGROUND

The following facts are deridefrom Plaintiff's Complaih and are assumed true for
purposes of Defendants’ MotiorSee DPWN Holdings (USA), Inc.United Air Lines, In¢.747

F.3d 145, 147 (2d Cir. 2014).
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l. Statutory and Regulatory Background

The Veterans Benefits Act (“VBA”) and Sih Business Act each present a framework
designed to encourage contramiards to service-disablegeteran owned small businesses
(“SDVOSBs”). ECF No. 1 at 11 1B5. To be eligible for special contracting programs reserved
for SDVOSBSs, the VBA, Small Business ActicaFederal Acquisition Reilation (“FAR”) have
each established similar qualifications: that a lessmmust be at least 51% owned by one or more
service-disabled veteran(s), and such servicésltidaveteran(s) musbatrol the business’s day-
to-day operationdd. at 11 18-19, 22, 27. More broadly, regiglas also require that the service-
disabled veteran(s) control the “strategic poBetting” (as termed by the VBA and VA) or “long-
term decision making” (as termed by the SBA regulations) of the budidessT ] 19, 23. Further,

VA regulations place limits on the role that anfveteran may play in the management of an
SDVOSB firm.Id. at  20. These limits include barring a non-veteran’s exercise of actual control,
or the power to control, the service-disableteran participating in the program, and prohibiting

a non-veteran’s receipt of compensation whicheexis that of the business’s highest officer
(which must be the service-disabled veterénh).

The VBA and SBA authorize contracts be set aside for SDVOSBs, with awards
occurring on a “sole-source” basis (not through a competition) or through competitions in which
participation is limited to vetan-owned firms. ECF No. 1 § 17, 21. SBA and FAR regulations
require firms to represent that they qualify aS&VOSB in their offeon a specific contract, and
the SBA provides that any misrepresentation regarding SDVOSB status shall be subject to civil
prosecution under the FCH. at 1 24-25, 28. FAR regulationsther require all contractors to
complete representations and certifications (which include cedifiiat the business qualifies as

an SDVOSB) in the Online Representateord Certification Application (‘ORCA”)Ld. at { 29.



. Parties

At the times relevant to this action, DefentiaLee Strock (“Strock”) and Kenneth Carter
(“Carter”) were the owners and officers of an Erie County, New York based construction business,
Defendant Strock Contracting, Inc. (“SCI'ld. at { 2, 10-12. Defendant Cynthia Ann Golde
(“Golde”) was an SCI employee and assissétbck and Carter ith SCI's operationdd. at § 13.
Neither Strock nor Carter are service-disablederans and thus SCI did not qualify as an
SDVOSB.Id. at 1 35-36, 50.

In order to gain access to, and profit from, contracts set aside for performance by qualified
SDVOSBSs, Defendants recruitedriyeAnderson (“Anderson”), a New York State Parole Officer
and service-disabled veteran, and developesdheeme to nominally appoint Anderson as the
President and majority owner of a newly-formed company. ECF No. 1 at §{ 31, 33. In or around
2006, Strock met with Anderson at least otwcdiscuss the formation of an SDVOS8. at  32.
Veteran Enterprises Companycln(*VECO”) was subsequentlformed, with Anderson as a
“figurehead” President and 51% owner, Strock/ae President and 30% owner, and Carter as
Secretary, or in a similarfficer position, and 19% owneld. at 1 31, 37. Golde was employed
as VECO's office manageld. at 1 59. VECQO'’s operations were setup in the same building as
SCl—a building owned by either Strock or S@I. at 1 2, 56-57.

[I. VECOQO'’s Operations

Though Anderson was VECO’s Presidend @he majority owner of the company,
Defendants permitted him to play only a limitede in managing VECO’sperations. ECF No. 1
at 1 55. While serving as VECO'’s President, Asda continued to work full-time as a New York
State Parole Officer through 2014d. at § 33. He did not have a key to enter the office building
and Golde or other employees in the building had to grant him access when he wishedltb enter.

at 71 85-86. As VECO'’s President, Andersaiusies included the followig: signing paperwork
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(including payroll documents, tax returns, soitactor agreements, blank checks, insurance
renewals, and contract bid proposald) &t 1 61, 66); attending rp-award” and “post-award”
meetings held by various government entitlds &t § 70); and occasionalraveling to VECO'’s
work sites to perform inspectis (ECF No. 1 at § 71).

Anderson’s role as President was limitedhat: he did not havaccess to payroll records
for VECO employeesld. at § 64); he was not givarECO’s bank account statementd. (at
65); he was not involved in MED’s bid submissions or resp@ssto government Requests for
Proposals, except for his role in signing proposals and other contract documelatsd § 66);
other than the tasks described above, he performed little or no supervision of VECO’s work on
government contracts and “perfaethlittle or no management ¥ECO'’s day-to-day operations”
(Id. at 111 72-73, 78); he did not act as project mantor any of VECO’santracts (ECF No. 1 at
1 74); he did not prepare labor and materiat estimates for any of VECO’s contrad. @t 11
75-76); he did not make personnel decisions (sugfhagher to hire or terminate employees), and
he did not regularly participate the employee interview procesd.(at ff 79-81); and he played
no role in identifyng, approving, or seeking bidsom, VECQO'’s subcontractorsd( at § 83). In
fact, it was Strock, not Andess, who controlled VECO’s datp-day and longerm business
operations and Strock and Carter performedrdtleg business functions that Anderson did not
perform.ld. at 11 76-82, 87.

In addition to Anderson’s limited role in maging VECQ'’s operations, he received limited
financial benefits from the company. Anderson wasd [ess than five percent of the profits that
VECO earned and, despite his title and majasitynership, he was not the highest paid VECO

employee. ECF No. 1 at 11 90-92. He also had thedbspending limit of all authorized users of



the VECO company credit card and did not hthe authority to draw cash from the account,
despite being Prestdt of the companyd. at § 98-100.
V. Plaintiff's Allegations

The gravamen of Plaintiff's Complainttisat (1) Defendants, while knowing that VECO
did not qualify as an SDVOSB, faly certified and represted that it did qudi in order to gain
access to, and ultimately obtain, government corstrihett were set-aside for award to qualified
SDVOSBs; and (2) Defendants subsequentlygnstied claims for payment for the services
performed under the awarded contracts.

A. Defendants’ Misrepresentationsof VECO’s SDVOSB Status

One category of Plaintiff's allegations invot/Befendants submissions of false statements
certifying VECO'’s status as an SDVOSB. BroadMaintiff alleges that, atarious times between
2008 and 2013, Defendants falsely certified orfiegtithat VECO qualified as an SDVOSB under
the relevant statutory and regulatory frameks, knowing that VECO did not meet such
qualifications.ld. at 1 3. Plaintiff furthealleges that, during thitme period, VECO bid on, and
was awarded, approximately $24 million in “contsafrom the VA, [Army, and Air Force] that
were set aside on a sole source basis f@V[S3SBs] or through competitions limited to
[SDVOSBs].” ECF No. 1 at 11 2, 54, 108. Moresifically, Plaintiff dleges as follows:

First, Plaintiff alleges that Defendants submitted an application to the VA to have VECO
recognized as an SDVOSVB in which they éysrepresented that VECO qualified as an
SDVOSB, while knowing that it did notd. at {1 40-42, 49.

Second, Plaintiff alleges that “Strock diredtor caused Golde or other employees of
[SCI]” to enter information in various onlindatabases, “includinghe Central Contractor

Registration System and the Online Certificai and Representat®rApplication (ORCA),



representing that VECO was an [SDVOSB]” wiileowing that VECO did not meet the statutory
and regulatory qualification&d. at 11 43, 45-46, 49. Phiff further alleges tht “[t]he information
in ORCA was periodically updated $tate that VECO was an [SDVOSBId. at | 44.

Third, Plaintiff alleges that 8ick and Carter caused Golde to submit false representations
that VECO qualified as an[3/OSB under VA or SBA requirements when submitting bids on
various contracts between 2008 and 20d.3at 1 108, 110-111. Plaintiff has listed these contracts
on an Exhibit (“Exhibit A”) attached to Plaintif’*Complaint. ECF No. 1-1. For ten of the contracts
listed on Exhibit A, Plaintiff provides more spiciallegations as representative examp&ese
ECF No.1 at 1 108ee alsad. at 1 114-189. Included among tlee representative examples
from Exhibit A are two Army contracts, one Aprce contract, and seven VA contracts. For each
of these ten contracts, Plaintiff alleges thalyaompanies that met the pertinent statutory and
regulatory requirements were eligible to obtaie tdontract, and that, in each case, Defendants’
bid falsely represented thdECO met these requiremen&ee, e.qgid. at 11 115-16.

Fourth, Plaintiff alleges that Defendargsibmitted false, misleading, or incomplete
information regarding Anderson’s role in the canp and work experience before joining VECO,
Strock’s role in the compangnd SCI's affiliation with VECOId. at {1 101-105. This information
was submitted in response to a 2011 VA inqintg whether VECO qualified as an SDVOS8.
at 1 101. Plaintiff further allegethat Strock was ultimately responsible for determining the
information submitted in response to the VA’s inquiry, and that the VA determined that VECO
gualified as an SDVOSB as a result of if®rmation submitted. ECF No. 1 at {{ 106-07.

B. Defendants’ Submission of Claims for Payment

Another category of allegations involves Defendants’ submission of claims for payment

on behalf of VECO to the VA, Army, and Air Ford@aintiff alleges thaStrock and Carter caused



Golde “to submit claims, invoices or requests foyrpant” related to the 98 contracts identified
on Exhibit A.Id. at § 111; ECF No. 1-1 at 1-6. Plafihfurther alleges that “VECO submitted
multiple invoices or requests for payment” “[o]Jn many of the contracts listed in Exhibit A.” ECF
No.1 at § 113. With respect to each of the tgmesentative examples from Exhibit A for which
Plaintiff provides more specific alyations, Plaintiff alleges thatrf{jultiple invoice or claims for
payment” were in fact submitted for each of those contr8ets, e.gid. at § 119.
V. Procedural History

Plaintiff commenced this action with thiéirfg of its Complaint (ECF No. 1) on October
7, 2015. Defendants each filed a Motion to DesniPlaintiff’'s Complaint on January 28, 2016
(ECF Nos. 13, 17-19) and Plaintiff respondedpposition to those motions on March 3, 2016
(ECF No. 23). On March 18, Defendants submitegalies to Plaintiff'sresponse (ECF Nos. 27-
30). Thereafter, Plaintiff andefendants Strock, SCI, and i@a each filed a Notice of
Supplemental Authority (ECF Nos. 31-34, respesiy. On July 28, 2016, Rintiff filed a Motion
for Leave to File Response to Notices of Sappental Authority (ECF No. 35) along with a
“Response to Defendants’ Notices of SuppletaleAuthority Submitted Pending Requested
Approval from the Court” (ECHWNo. 35-3). Defendants Strock@ Carter filed Memoranda in
Opposition to Plaintiff's Motion for Leave (ECRos. 36-37) asserting that Plaintiff's Motion
should be denied and that the attachedoBese submitted pending Court approval should be
stricken from the record. ECF No. 36 at 6; ECF No. 37 at 1.

LEGAL STANDARDS

l. 12(b)(6) Standard
Under Rule 12(b)(6) of the FRCP, when atypanoves to dismiss a complaint for failure

to state a claim upon which relief can be grante, Court must accept dthctual allegations in



the complaint as true andaiv all reasonable inferences in the plaintiff's favd¢ane ex rel.
United States v. Healthfirst, Inc120 F. Supp. 3d 370, 382 (S.D.N.Y. 2015) (citkach v.
Christie’s Intern., PLC699 F.3d 141, 145 (2d Cir. 2012)). HoweV#hris principle is inapplicable

to legal conclusions or teadbare recitalsf the elements of a causkaction, supported by mere
conclusory statements.United States v. N. Adult Daily Health Care C#05 F. Supp. 3d 276,
285 (E.D.N.Y. 2016) (citindshcroft v. Igbal556 U.S. 662, 678 (2009)) (internal quotation marks
omitted) (alterations omitted).

Ultimately, “[a] complaint must plead enough faicistate a claim to relief that is plausible
on its face.”ld. (citing Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007())nternal quotation
marks omitted). This facial plausibility requirentas met when a complaint includes “factual
content sufficient to allow a court to reasibly infer the defendant’s liabilitylJnited Stategx
rel. Coyne v. Amgen, In229 F. Supp. 3d 159, 168 (E.D.N.Y. 2017) (citingombly 550 U.S.
at 556).

Because a Rule 12(b)(6) motion challenges the complaint as presented by

the plaintiff, taking no account of its basis in evideracepurt adjudicating

such a motion may review only a narrow universe of materials. Generally,

we do not look beyond facts stated on the face of the complaint, . . .

documents appended to the complaint or incorporated in the complaint by

reference, and . . . matters ofiathjudicial notice may be taken.
Goel v. Bunge, Ltd820 F.3d 554, 558-59 (2d Cir. 2016) (internal quotation marks
omitted) (citation omitted).
Il. Rule 9(b) Standard & the FCA

“It is self-evident that th FCA is an anti-fraud stagitand “claims brought under the
FCA fall within the express scope of Rule 9(l36ld v. Morrison-Knudsen C068 F.3d 1475,
1476-77 (2d Cir. 1995) (citing Fed. R\VCP. 9(b)). Rule 9(b) states that “[i]n alleging fraud . . .

a party must state with particularitye circumstances constituting frauthited Stategx rel.



Ladas v. Exelis, Inc824 F.3d 16, 25 (2d Cir. 2016) (quoting Fed. R. Civ. P. 9(b)). “That
ordinarily requires a complaintlaging fraud to (1) specify thr&atements that the plaintiff
contends were fraudulent, (2) identify the spea{@rstate where and when the statements were
made, and (4) explain why the statements were fraudulénitéd Stategx rel. Chorches for
Bankr. Estate of Fabula v. Am. Med. Response, 86&. F.3d 71, 81 (2d Cir. 2017) (citations
and internal quotation marks omitted). Fag tlarious subsections of the FCA, the
“circumstances” constituting fraud depend upanetements of the gpcable subsection.
United Stateex rel.Kester v. Novartis Pharms. Cor23 F. Supp. 3d 242, 252 (S.D.N.Y.
2014).

Ultimately, the sufficiency of a complaint undée Rule 9(b) standard “depends upon
the nature of the case, the complexity or simplicity of the traiosagt occurrence, the
relationship of the parties andetdetermination of how much cinmstantial detail is necessary
to give notice to the adverparty and enable him togpare a responsive pleadinfyl” Adult
Daily Health Care Ctr, 205 F. Supp. 3d at 285 (cititdnited States v. Wells Fargo Bank, N.A.
972 F. Supp. 2d 593, 616 (S.D.N2Q13)) (citations omitted).

DISCUSSION

l. Plaintiff's Motion
Pending before the Court is Plaintiff’'s Motion (ECF No. 35) seeking leave to file a response
to Defendants Strock, Carter, and SCI's Naioé Supplemental Authily (ECF Nos. 32-34).
Along with its motion, Plaintiff fled a “Regmse to Defendants’ Notices of Supplemental
Authority Submitted Pending Requested Approvairfrthe Court” (“Plaintiff's Response”; ECF
No. 35-3), requesting the Court consider the docurfjgo the extent that the Court grants this

motion.” ECF No. 35-3 at 1. Plaintiff asseftisere is “good cause” for leave because (1)



Defendants have raised factuaj@ments that go outside of the Complaint, which is improper in
a Rule 12(b)(6) motion to dismiss and (2) Piéiseeks to respond teew arguments Defendants
have raised undéine Supreme Court’s decisionUmiversal Health Services, Inc. v. United States
ex rel.Escobar(*Escobat). ECF No. 35 at 1.

Defendants Strock and Carter each fiedMemorandum in Opposition to Plaintiff's
Motion (ECF Nos. 36-37) asserting that the mosbauld be denied because Plaintiff already had
an opportunity to address thewnauthority at issue in Plaiff's own Notice of Supplemental
Authority (ECF No. 31). ECF No. 36 at 2; ECI6.\87 at 1. Furthermore, Defendants Strock and
Carter request that the Countile¢ Plaintiff’'s Response because it is an “improper sur-refdy.”

In this Circuit, arguments raised for the first time in papers submitted after the parties’
initial briefing “need not be consideredMayer v. Neurological Surgery, P,C15-CV-
0864(DRH)(ARL), 2016 WL 347329, &t (E.D.N.Y. Jan. 28, 2016) (citin§DP Med. Compuit.
Sys., Inc. v. United State#80 F.3d 621, 625 n.1 (2d Cir. 2007)ygton omitted). However, “the
Court may consider new arguments as longh&s opposing party has a fair opportunity to
respond.’Wilmington Savs. Fund Soc'y, FSB v. Universitas Educ., LBZ F. Supp. 3d 273, 292
(D. Conn. 2016) (citation omitted). The coregament raised in Defendants’ Notices of
Supplemental Authority is that Plaintiff has failed to adequatédgalmateriality as required for
FCA claims undeEscobar SeeECF No. 35-3 at Isee alsd&=CF Nos. 32-34. Though Defendants
are correct that Plaintiff ldaan opportunity to addregsscobarin its Notice of Supplemental
Authority (ECF No. 31), in ordeio ensure that Plaintiff has beafforded a fair opportunity to
respond to all legal arguments ppted in Defendants’ Notices 8tipplemental Authority (which
were filed after Plaintiff's Notice), the Courtagits Plaintiff's Motion and Plaintiff's Response

has been considered in the Court’s analysis bef®m&.BSC, LLC v. Leidos, In81 F. Supp. 3d
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319, 325 n. 6 (N.D.N.Y. 2015) (findingjaintiff suffered no unfairres in the Court considering
an argument raised for the first time in defendant’s reply where “the Court permitted [p]laintiff to
file supplemental briefing addressing the issue”). Plaintifs Motion is GRANTED?
Il. False Claims Act Violations

“The FCA was enacted in 1863 to combaiuil by defense contractors during the Civil
War.” Bishop v. Wells Fargo & Cp823 F.3d 35, 43 (2d Cir. 2016 Bfshop TI') (citation omitted),
vacated on other ground$37 S. Ct. 1067 (2017). Though it has been amended numerous times,
the Act’'s “focus remains on those who presendmectly induce the igomission of false or
fraudulent claims[,]” and the Act “imposes significant penalties on those who defraud the
Government.’Escobar 136 S. Ct. at 1995-96.

Plaintiff's Complaint alleges #t Defendants violated the FQ# (i) presenting, or causing
to be presented, false claims (in violatior8&fU.S.C. § 3729(a)(1), and, as amended, 31 U.S.C.
8§ 3729(a)(1)(A)); (i) making or usg a false record or statement (in violation of 31 U.S.C. §
3729(a)(2), and, as amended, 31 U.S.C. 8§ 3729(a){iHBd (iii) conspinmg to submit or cause
to be submitted a false claim or to make or usésa facord or statement (in violation of 31 U.S.C.
§ 3729(a)(3), and, as amended, 31 U.S.C. § 3)d9(&)). ECF. No lat 11 190-203. Plaintiff

alleges these violations occurred from 2008 to Z013.

1 With respect to Plaintiff's assertion that Defertdaiotices of Supplemental Authority inject new facts
outside the scope of the facts in the Compjahre Court will not cosider such factsSee Festa v. Local 3 Intern.

Broth. Of Elec. Worker905 F.2d 35, 37-38 (2d Cir. 1990) (stating that “Rule 12(b)(6) provides that to the extent that
the court decides to consider matters outside of the complaint in ruling on a motion pursuant to Rule (12(b)(6), the
motion shall be treated as one for summary judgmese’d;alsd-errante v. Capitol Reg’'l Educ. Counc8:14-cv-
00392-VLB, 2015 WL 1445206, at *6 (D. Conn. 2015) (finding defendant’s introduction of new arguimétst

reply brief to be “an impermissible attempt to introduaets into defendant’s motion to dismiss” where plaintiff's
complaint did not “allege or infer” those facts). In adjudicating a Rule 12(b)(6pmiatidismiss, the Court generally
reviews only a “narrow universe of matds” comprised of “facts stated on ttaee of the complaint, . . . documents
appended to the complaint or incorporated in the complaint by reference, and . . . matters of which judicial notice may
be taken.'Goel 820 F.3d at 559.

2 During that time period, the provisions of the FCA underlying Plaintiff's dairere amended in the Fraud
Enforcement and Recovery Act of 2009 (“FERA"), and Plaintiff's Complaint cites both versions ohtht.st

11



A. Elements of Counts | and Il (8 3729(a)(1)(A), (B))

Subsections (A) and (B) of tie&CA impose liability for the presentation of false claims for
payment and for making or usingfase record material to alé@ claim for payment. “Courts
generally treat these two provisions togethas their elements overlap significantlyJhited
Statesx rel.Hussain v. CDM Smith, Incl4-CV-9107 (JPO), 2017 WL 4326523, at *8 (S.D.N.Y.
Sept. 27, 2017) (citations omitted).

Under subsection (A), “the FCA imposeatility on any person who knowingly presents,
or causes to be presented, a falsraardulent claim for payent or approval[.] Chorches 865
F.3d at 81 (quoting 31 U.S.C. 8 3729(a)(1)(A))émial quotation marks omitted). To state a claim
under subsection (A), a plaintiff mustiow that the defendant “(1) made a claim, (2) to the United
States Government, (3) that is false or fraadyl (4) knowing of itdalsity, and (5) seeking
payment from the federal treasuryhited Stateex rel.Kirk v. Schindler Elevator Corp601
F.3d 94, 113 (2d Cir. 2010gVv’d on othegrounds, 563 U.S. 401 (2011). Additionally, an alleged
“misrepresentation about compliance with a stayyt@gulatory, or contidual requirement must

be material to the Government’s payment sieci in order to be actionable under the [FCA].”

Plaintiff's claims arise under FCA subsections (a)(1)(A) (pre-FERA (a)(1)), (a)(1)(B) (pre-FERA (a)(2)), (a)(1)(C)
(pre-FERA (a)(3)). FERA’'s amendments td{3(A) and (a)(1)(C) were prospective onlgee Kester23 F. Supp.

3d at 251 (citingJnited State®x rel. Pervez v. Beth Israel Med. Gti736 F. Supp. 2d 804, 811 n. 36 (S.D.N.Y.
2010)). Therefore, there-amendment subsections apply to any acts dtethprior to FERA's effective date of May

20, 2009, and the post-amendment subsections apply tcoactsitted after that date. Of the 147 contracts listed on
Exhibit A of Plaintiffs Complaint, 31 were awarded prtorMay 20, 2009. Though drawing this distinction for the
sake of clarity, the Court’s analysis beles not affected by these amendmer8se United States €atholic Health

Sys. of Long Island, Incl12-CV-4425 (MKB), 2017 WL 1239589, at *9 (E.D.N.Y. March 31, 2017) (“Although the
wording of the sections changed slightly, there wasutistantive difference between the 1994 version and the 2009
version of the statute for these sections.”) (citémghop | 823 F.3d at 43 n. 1).

As for subsection (a)(1)(B), the FERA amendments are applied “to all legal claims pending before a court
on or after June 7, 2008ester 23 F. Supp. 3d at 251. Since this action was commenced on October 7, 2015, the
FERA amendments apply to the Plaintifflsims under (a)(1)(B). All references to the FCA below refer to the post-
FERA amended FCA subsections, unless otherwise noted.
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Bishop v. Wells Fargo & Cp870 F.3d 104, 107 (2d Cir. 2017B{shop II') (quoting Escobar
136 S. Ct. at 2002).

Subsection (B) imposes liability on anyone wkoowingly makes, uses, or causes to be
made or used, a false record or statemmaterial to a falser fraudulent claim.Chorches 865
F.3d at 81. To state a claim under subsection“@plaintiff must showthat: (1) the defendant
made (or caused to be made) a false staterfirihe defendant knew it toe false, and (3) the
statement was material to a false claiiussain 14-CV-9107(JPO), 201WL 4326523, at *8
(quotingKester 23 F. Supp. 3d at 252).

1. Falsity or Fraudulence

The elements of both subsections (A) and (B)ude a claim for payment that is “false or
fraudulent.” “False or fraudulent$ not defined in the FCAViikes v. Straus274 F.3d 687, 696
(2d Cir. 2001) abrogated on other ground$36 S. Ct. 1989. “However, the juxtaposition of the
word ‘false’ with the word ‘fraudulent,” plus the meanings of the words comprising the phrase
‘false claim,” suggest an improper claim isnad at extracting money the government otherwise
would not have paid.United Stateex rel. Feldman v. Van Gorp674 F. Supp. 2d 475, 479
(S.D.N.Y. 2009) (citingViikes 274 F.3d at 696) (some internal quotations omitted). Claims for
payment may be deemed false or fraudulent basesveral theories releviato this case.

First, a claim for payment is factually falsden it is “based upon an incorrect description
of goods or services provided or a request reimbursement for goods or services never
provided.”United States v. Huron Consulting Group, (@29 F. Supp. 2d 245, 252 (S.D.N.Y.
2013) (citing Mikes 274 F.3d at 697) (internal quotationarks omitted). The quintessential

factually false claim for payment is when a cantor bills the military for a shipment of guns but

13



delivers a box of sawdu®ishop | 823 F.3d at 43. In such a catee contractor billed for goods—
the guns—>but did not provide them, and the billglaims for payment, are thus factually false.

Claims for payment may also be found fatsdraudulent based on legal falsity. A claim
for payment is legally false where “a party céesfcompliance with a statute or regulation as a
condition to governmental paymeiijt is not actually compliantld. at 43 (citingMikes 274
F.3d at 697) (internal quotation marks omitted)e Becond Circuit has recognized two subsets of
legally false certifications: (1) a claim for payment that is legally false based on an implied false
certification and (2) a claim for paynt that is legally false based am express false certification.
See Kirk 601 F.3d at 114 (citinglikes 274 F.3d at 698, 700).

“An implied false certification claim is badeon the notion that the act of submitting a
claim for reimbursement itself implies compice with governing federal rules . . Mikes 274
F.3d at 699. IrEscobar the Supreme Court set forth a new standard for alleged FCA violations
brought on an implied false certification theory:

[T]he implied certification theory can be a basis for liability, at least where two

conditions are satisfied: firdihe claim does not merefgquest payment, but also

makes specific representations aboutgbeds or services gvided; and second,

the defendant’s failure to discloseoncompliance with marial statutory,

regulatory, or contractual requirememskes those representations misleading

half-truths.
Escobar 136 S. Ct. at 2001.

To establish that a claim for payment ilsésor fraudulent based on an express false
certification, the Seand Circuit held inMikes v. Straug“Mikes) that the plaintiff must
allege that the defendant submitted a claim that falsely certifies compliance with a
particular statute, regulation oroatractual term, where compliance is a prerequisite to

payment.” Bishop | 823 F.3d at 45 (emphasis iniginal) (internal quotation marks

omitted) (alterations omitted) (citingikes 274 F.3d at 698). However, the Second Circuit

14



recently held thaEscobar‘abrogatedviikes’sparticularity requiremat for express false
certification claims.”Bishop Il 870 F.3d at 106 (citations omitted). Thus, gestobar
and -Bishop Il “particularity” is no longer required for express false certifications.

Finally, claims for payment may also fadse or fraudulent based on a fraudulent
inducement theonBeeWells Fargo Bank, N.A972 F. Supp. 2d at 623 (collecting cases).
This theory applies where “the defendamtade fraudulent representations to the
government to induce it to emta contract, and although no flstatements were made at
the time of the actual clainfer payment, because the o derived from the original
fraudulent misrepresentation, theyo are actionable false claim$Jhited State®x rel.
Lacey v. Visiting Nurse Serv. of New Y dtk-cv-5739 (AJIN), 2017 WL 5515860, at *6
(S.D.N.Y. Sept. 26, 2017) (citingeldman 697 F.3d at 91) (internal quotation marks
omitted). To plausibly plead an FCA cause of action based on a fraudulent inducement
theory, a plaintiff “must demotste that the defendant mafdaudulent statements to the
government and that this fraudulent conduduired the government to enter into some
form of contract with the defendant.acey 14-cv-5739 (AJN), 2017 WL 5515860, at *6
(citation omitted).

2. Materiality Standard

Escobar “set out a materiality standard for FCA claims” under which a
“misrepresentation about compliance with statutory, regulatory, or contractual
requirement must be material to the Goweent's payment decision in order to be
actionable under the FCA.Bishop Il, 870 F.3d at 106-07 (alterations omitted).
“Specifically, to be material ghhgovernment must have made ffayment as a result of the

defendant’s alleged misconduc€byne v. Amgen, Incl7-1522-cv, 2017 WL 6459267,
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at *2 (2d Cir. 2017) (summary order) (citiblited Stategex rel.Ge v. Takeda Pharm. Co.
Ltd., 737 F.3d 116, 124 (1st Cir. 2013). Thizrstard is “familiar and rigorousBishopill,
870 F.3d at 107.

[W]hen evaluating materiality under thealse Claims Act, the Government’s

decision to expressly identify a provision as a condition of payment is relevant, but

not automatically dispositive. Likewise,quf of materiality can include, but is not

necessarily limited to, evahce that the defendant knewhat the Government

consistently refuses to pay claims ie thine run of cases based on noncompliance

with the particular statutory, regulatory, or contracteguirement. Conversely, if

the Government pays a particular claimfui despite its aiwial knowledge that

certain requirements were violated, that very strong evidence that those

requirements are not material. Or if the Goweent regularly paya particular type

of claim in full despite actual knowleddgleat certain requirenmés were violated,

and has signaled no changeaosition, that is strong ewdce that the requirements

are not material.
Escobar 136 S. Ct. at 2003-04.

B. Whether Plaintiff has Adequately Alleged FCA Materiality

The thrust of Plaintiff's FCA claims undeulssections (A) and (B) (Counts | and Il) is that
the Defendants violated the FCA arhthey falsely certified or vdied on several occasions that
VECO met the relevant statuyoand regulatory requirements to qualify as an SDVOSB when it
in fact did not, fraudulently inducd®laintiff to enter into contrastwith VECO through those false
representations, and submitted payment claims for work performed. Defendantindegadia,
that Plaintiff's FCA claims lought under Counts | and 1l fail puesut to Rules 12(b)(6) and 9(b)
of the FRCP because Plaintiff has not adegjyapleaded that Defendants’ alleged false
misrepresentations were matetialPlaintiff's payment decisiorBeeECF Nos. 27 at 6; 32-34.
For all of the reasons set forth below, the Court finds that Plaintiff has failed to adequately allege
FCA materiality.

Plaintiffs Complaint cites numerous VA, @ith Business Act, and FAR statutory and

regulatory provisions that outliriee goals of SDVOSB speciabntracting programs and provide
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criteria for when a company qualifies as an SD¥O&nd thus qualifies for participation in these
contracting programs. ECF No. 1 at 5{8otably, companies must meet the following
requirements to participate in SDVOSB special @mting programs: a business must be at least
51% owned by one or more semddisabled veteran(s) to quglias an SDVOSB; the service-
disabled veteran(s) owner must control the bissilseday-to-day operations; the service-disabled
veteran(s) must control thetfategic policy setting” or 8ng-term decision making” of the
business; any non-veterans at the company may agtis& actual control, or the power to control,
the service-disabled veteran participatingthe program; and non-veteran’s may not receive
compensation which exceeds that of the servisakded veteran serving as the company’s highest
officer. Id.

Defendants’ allegedly false reggentations that VECO met these requirements were made
at several points from 2008 to 2013. First,régulations governing SDV@Scontracting require
prospective bid-awardees to represent that thelfgas an SDVOSB itheir offer on a contraét.

Id. at §f 24-25, 28. Second, the regulations ireqall contractors tocomplete certain
representations and certifications (which include certifying that the business qualifies as an
SDVOSB) in the ORCA systentd. at 1 43, 45-46, 49. Defendants submitted this information
“[p]rior to 2008” and itwas “periodically updatedIt. at 44. The representations on these online
systems “state[d] that VECO was an SDVO small businédsFinally, Defendants submitted
information that “was either false, misleadinglat not fully convey all material facts” in response

to a 2011 VA inquiry into whether VEC®as compliant with SDVOSB requiremenis. at 101-

8 For example, FAR section 52.219-1(c)(7) required Defendants to make the following repraseiitia
offeror represents as part of its offer that it ___isjs not a service-disabled veteran-owned small business
concern.” ECF No. 1 at 1 28.
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07. After reviewing these submissions, “the VA deti@ed that VECO wasligible as an SDVO
small business.Id. at 107.

The cited statutory and reguday provisions, required onkncertifications, and the VA’s
2011 inquiry all addressed VECO'’s eligibility participatein the contracting programs, making
no mention of, or connecin to Plaintiff's decisiornto payVECO for work performed under the
contracts at issue. Without motlkeese provisions providgtle support for tle notion that VECO'’s
SDVOSB status was material taaRitiff's decision to pay VECO.

Under Escobar whether the government has deemed compliance with statutory,
regulatory, or contractual requirements as a candiif payment is relevant, but not dispositive,
when evaluating FCA materialitiee Escobarl36 S. Ct. at 2001. In this case, Plaintiff has not
alleged that it expressly conditioned paymenVECO on VECQO'’s copliance with SDVOSB
contracting requirements. While this is not dispes of the materiality inquiry, it is nonetheless
relevant and tends to suggest that VECO’s SDVGaRIs was not material to Plaintiff's payment
decisions.

Another factor to consider undEscobaris “evidence that the defendant knows that the
Government consistently refuses to pay claimthe mine run of cases based on noncompliance
with the particular statutory, re@ibry, or contractual requirementd. at 2003. Here, Plaintiff's
Complaint lacks any such allegats. Plaintiff does allege sevetimhes that Defendants certified
or verified that VECO met SYYOSB contracting requirements, “with knowledgeativECO did
not meet such requirements. But that is diffetkan alleging that Defendants had knowledge that
Plaintiff, as a matter of course, refusesp@y SDVOSBs becausaf non-compliance with
SDVOSB contracting requiremeni®he latter would tend to esiah that compliance is material

to Plaintiff's payment decision, while the forngwes to the Act’s samrer requirement.
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Escobaralso provides that “if the Governmentypaa particular claim in full despite its
actual knowledge that certain reganrents were violated, that is very strong evidence that those
requirements are not materiald. It is unclear from the four corners of Plaintiffs Complaint
whether Plaintiff continued to pay Defendants$uthwhile knowing of VECO's failure to qualify
as an SDVOSB. In 2011, the VA investigated VECO’s SDVOSB eligibility and determined that
VECO was eligible based on Defemdis allegedly false submissiorid. However, the Complaint
provides no information as to whether paymerWECO ceased during this inquiry. The inquiry
itself does show that VECO’s SDVOSB status wagortant enough to Plaintiff to warrant some
level of investigation, but the Complaint fails tokeany allegations thabnnect the investigation
into VECO'’s status to Plairits payment determination. Nadoes it provide any information
regarding whether VECO could have been teat@d from the contracts it had already been
awarded—thus barring receipt of claifios payment on active contracts.

Plaintiff argues that it hasclearly alleg[ed] materiality” because “[tjhe Complaint
repeatedly allege[s] that had the government kntivat VECO did not, in fact, meet all of the
applicable requirements to ken SDVO small business, would not have awarded these
contracts[.]” ECF No. 35-3 at 3 (citingCF No.1 at 1Y 112,18, 125, 132, 139, 146, 153, 160,
167, 174). Accepting these factudlegations as true, as theo@t is required to do when
adjudicating a motion to dismiss, they merely assert that the alleged false certifications or
verifications of compliance wittSDVOSB status requirementgere material to Plaintiff's
decision to award the contractand they, nor any ahe other allegations in the Complaint,
connect the alleged falsities to Plaintiff's daons to pay VECO'’s claims for work performed

under those contracts.
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In theory, the fact that a company violatgallifications necessary for participation in
special contracting programs could be matéodhe government’s decgsi to pay that company
for work performed undeawarded contractsSee Escobarl36 S. Ct. at 200%ejecting the
Government’s theory dfability because it failed to regnize that “misrepresenting compliance
with a condition of eligibilityto even participate in a fedémogram” could expose a defendant
to FCA liability); see also Laceyl4-cv-5739 (AJN), 2017 WI5515860, at *9-*10 (finding
plaintiff adequately pleaded materiality und&scobarin part because plaintiff cited “numerous
cases” in which plaintiff terminated home health agencies for failure to comply with program
standards, and “by extension” those terminagencies were no longer entitled to payment of
their claims). But here, Plaintiffs Complaint fails to “present concrete allegations from which the
court may draw the reasonable inference” thdebdants’ alleged falsities “caused [Plaintiff] to
make the reimbursement decisio8geCoyne v. Amgen, Incl7-1522-cv, 2017 WL 6459267, at
*2 (2d Cir. 2017) (summary order) (citiighorches865 F.3d at 78). Therefore, Plaintiff has failed
to adequately allege materiality.

C. Whether the Materiality Standard Applies to all Plaintiff’s Claims under Counts
I and Il

Plaintiff asserts that it has eguately pleaded the falsity é@audulence of Defendants’
certifications and verificationsunder Counts | and Il based on theories of express false

certification, implied false certifation, and fraudulent induceméree generallfECF Nos. 23,

4 Defendants assert that Plaintiff fails to state alei&8CA cause of action under a theory of factual falsity.

ECF No. 13-2 at 14; 18-2 at 7; 19-1 at { 10(b). Plaintiff seemingly concedes this point and does not counter this
argument in its Opposition Brief, or any of its subsequent submisSieagienerallfECF No. 23. In this case, Plaintiff

has not alleged that Defendants failed to provide the atattdor construction serviceshich included road repair

and sprinkler and ceiling repair services, nor has Plaaitéfed that Defendants provided an incorrect description

of these services. Therefore, Plaintif€®mplaint fails to establish the elemer a “false or fraudulent” claim for
payment on a theory of factual falsity and Plaintiff's esusf action under 3729(a)(1)(A) and (B) fail under such a
theory.See New Yor&x rel.Khurana v. Spherion CorplNo. 15-cv-6605, 2016 WL 6652735, at *15 (S.D.N.Y. Nov.
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35. Escobar which was an implied false certification easlid not clarify wikther the materiality
standard applies tolatauses of action broughnhder § 3729(a)(1)(A) oonly causes of action
brought specifically on an impliefalse certification theoryseeJohn H. KrauseReflections on
Certification, Interpretation, and the Quest feraud that “Counts” Under the False Claims Act
2017 U. lll. L. Rev. 1811, 1835-36 (2017).

SinceEscobar there is uncertainty as to whether the decision’s materiality standard applies
to all FCA claims brought under 8 3728®(A), only a subset of claims€., it applies to theories
of legal falsity but not factudhlsity), or only thoseclaims relying on an implied certification
theory.See United States rel.Campie v. Gilead Scis., In@62 F.3d 890, 902-07 (9th Cir. 2017)
(applying Escobar’'s materiality standard to the theesi of factual falsity, implied false
certification, and “promissory ftal” or fraudulent inducement)’Agostino v. ev3, In¢845 F.3d
1, 7-8 (1st Cir. 2016) (applyingscobar’smateriality standard tofeaudulent inducement claim);
United State®x rel. Miller v. Weston Educ., Inc840 F.3d 494, 500 (8th Cir. 2016) (applying
Escobar’s materiality standard to aRCA fraudulent inducement claim)acey 14-cv-5739
(AJN), 2017 WL 5515860, at *6-*11 (S.D.X. Sept. 26, 2017(stating thaEscobar’smateriality
standard applies to all legally false claims, butapgilying the materiality standard to a factually
false claim that was “based on fraudulent inducemendrijted Stategx rel.Forcier v. Comput.
Sciences Corpl12 Civ. 1750 (DAB), 2017 WL 3616665,"at (S.D.N.Y. Aug. 10, 2017) (stating
that “[w]hether asserted on a timgof factual falsity or legal falsity, a false claim must have
influenced the government’s decision to pay™mjut differently, the misrepresentation must

have been material’)}tJnited States v. Catholic Health Sy42-CV-4425 MKB), 2017 WL

10, 2016) (finding factual falsity theory failed where pldfralleged neither that defendant actually failed to provide
the services for which payment was sought, nor that plagnoiided an incorrect desption of those services).
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1239589, at *21 (E.D.N.Y. March 31, 201(8jating that Escobar “adopitéhe materiality test for
implied-false-certification claims”}{Jnited Stateex rel.Scharff v. Camelot Counseling3-cv-
3791 (PKC), 2016 WL 5416494, at *3 (S.D.N.Y. Sept. 28, 2016) (stating Bbedbar’'s
materiality standard applies to legally falskims “that falsely certify compliance with a
regulation or a statute”).

The Second Circuit has nexplicitly addressed thissue, but its podEscobardecision in
Bishop lIsuggests that the standard appliedltmisrepresentations of compliance with statutory,
regulatory or contractual reqaments brought under the Aenhot only those brought under an
implied certification theory. IBishop 1| the Second Circuit stated thdEstobarset out a
materiality standard for FCA class[,]” divorced from any mention that the requirement applies
only to specific theories of falsityishop I, 870 F.3d at 106. In addition, tishop 1l Court
found that “although Escobar was an imglieertification case, it also abrogatétikes’'s
particularity requirement for exgss false certification claimsld. at 106. TheBishop Il Court
went on to explain, citingscobar that the prophylactipurpose of this express false certification
requirement could “be effectivefddressed through strict enforcamof the [FCA]'s materiality
and scienter requirementsd. at 107. This clady suggests thdEscobar'smateriality requirement
applies not only to implied false certification cfe, but to express false certification claims as
well. If theBishop I[ICourt had intendeBiscobar’smateriality requirement to be limited to implied
certification claims it would not have reasoned thakes’s particularity requirement was no
longer necessary becausscobar'smateriality requirement wodlserve the purpose for which
the particularity requiremeritad been established. Thougkcobar'sholding with respect to

materiality altered the FCA landscapiie concept that an allegedsigy or fraudulence must bear

5 In Escobar the Court noted that“[instead aflopting a circumscribed view wfhat it means for a claim to
be false or fraudulent,” concerns abfait notice and open-ended liability “can &ectively addressed through strict

22



some relationship to thgovernment’s disbursement decisiorhadly novel in FCA law in this
Circuit. See Kirk 601 F.3d at 114 (“Because the languagthefFCA plainly links the wrongful
activity to the government's decision to pay, stegute does not encompass those instances of
regulatory noncompliance that arelevant to the government'ssbursement decisions”) (citing
Mikes 274 F.3d at 697) (alterationsternal citations, and internal quotations omitted).

Based on the foregoing analysis, the Court findsEkabbar’smateriality standard applies
to all of Plaintiff's claims brought under 8§ 3729(3J@) regardless of whether those claims were
brought under a theory omplied false certificaon, express false ceitihtion, or fraudulent
inducement. In this case, all of Defendantdeged falsities were “mrepresentations about
compliance with regulatory [and] statutory . requirements”’—specifically Defendants falsely
certified or verified that VEO complied with SDVOSB conttéing requirements. Therefore,
underBishop Il the materiality standard must be applied. Additionally, because § 3729(a)(1)(B)
also requires materiality, PHiff's claims under that subsection fail for the same lack of
materiality as Plaintiff <laims under subsection (Aee Coynel7-1522-cv, 2017 WL 6459267,
at *2 n. 2 (summary ordersee also Hussajnl4-CV-9107(JPO), 2017 WL 4326523, at *8
(“Courts generally treat thedeo provisions togeth&. Accordingly, Plantiffs Count | and
Count Il FCA claims are dismissed as to all Defendants.

D. Count Il (8 3729(a)(1)(C))

A defendant is liable under &on 3729(a)(1)(C) if he “conspas to commit a violation of

subparagraph (A) [or] (B).” 31 U.S.C. § 3729(aj(0). Defendants have argued for dismissal of

enforcement of the Act's materiality and scienter ireguents” thus shifting the focus from whether alleged
misrepresentations render a claim for paynaettially false under circumscribed definitions of the various theories
of liability to whether an alleged misrepresentatiomierially false.
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Count Ill on several grounds, inding that Plaintiff has failetb allege an unlawful agreement
among the Defendant€£CF No. 13-2 at 20-21. The Court agrees.

Plaintiffs Complaint is entirely devoid ohg allegations that Defelants entered into an
unlawful agreement. This fails to satisfy Rule 9(Ipgsticularity standard and is fatal to Plaintiff's
FCA conspiracy claimSee Ladas824 F.3d at 27 (affirming disssal of FCA conspiracy cause
of action where plaintiff's complaint “fail[ed] tmlentify a specific statement where [defendants]
agreed to defraud the goverant.”) (citation omitted)see also Schatfil3-cv-3791 (PKC) 2016
WL 5416494, at *9 (finding plaintiff's FCA conspiraagjaim “[fell] far short of the pleading
requirements of Rule 9(b)” where the “[clomplainide] no allegations as to the existence of any
agreement to violate the FCA.”). Couttis hereby dismissed under Rule 9(b).

Since Plaintiff's FCA claims under Counts I, &ind IIl are dismissed itheir entirety for
all the reasons stated above, the Court neeceaohrDefendants’ other arguments with respect to
Plaintiff's FCA claims.

[1I. Common Law Fraud and Unjust Enrichment Claims

Remaining after dismissal of Plaintiff's FCA claims are its claims for common law fraud
and unjust enrichment. These claims fell witthe court's suppleméal jurisdiction under 28
U.S.C. 8§ 1367(a), and “the decision whether ¢clitie to exercise supplemental jurisdiction is
purely discretionary”@neida Indian Nation v. Madison Coun€65 F.3d 408, 437 (2d Cir. 2011)

(quoting Carlsbad Tech., Inc. v. HIF Bio, Inc556 U.S. 635, 129 £t. 1862, 1866 (2009)).

6 Plaintiff concedes that it has not adequately alleged an FCA conspiracy under Rule 9(b), bt lesygest
to amend its Complaint. ECF No. 23 at 25. Plaintifégquest for Leave to Amend is addressed below.

7 The Court notes that Plaintiff's FCconspiracy claim fails for the separate reason that a plaintiff cannot
allege a conspiracy to commit an FCA violation when it has failed to adequately allege an underlgiimgn\abthe
statute. Thus, because Pldffte FCA causes of action under (a)(1)(Ahd (a)(1)(B) are dismissed, dismissal of
Plaintiff's conspiracy claim is warranteslee Bishop B23 F.3d at 50 (“[R]elators cannot show a conspiracy to commit
fraud given that they have not suféaitly pleaded fraud under the FCA.").
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Because the Court has dismissed the FCA claiwes which it had original jurisdiction, the
balance of several factors, inding judicial economy convenience, fairness, and comity weigh
against this Court’'s continued exercisfejurisdiction over these claimsSee Carnegie—Mellon
University v. Cohill 484 U.S. 343 (1988). Therefore, @ecline to exercise jurisdiction over
Plaintiff's state law claimsrad Plaintiff's common law fraudra unjust enrichment claims are
hereby dismissed.

V. Leave to Amend

Courts “should freely give leave to antea complaint when justice so requiréa/illiams
v. Citigroup Inc, 659 F.3d 208, 212 (2d Cir. 2011) (citing Fed. R. Civ. P. 15(a)(2)) (internal
guotation marks omitted). This is a “permissatandard” because of a “strong preference for
resolving disputes on the merit$d. at 212-13 (citingNew York v. Greemt20 F.3d 99, 104 (2d
Cir. 2005).

Plaintiff has requested leave to file an amended complaint in order “address . . . claims that
the court deems warrant dismissal.” ECF No.a225-26. Defendants Carter, SCI, and Strock
move to preclude Plaintiff from filing an amemdeomplaint, arguing that leave to amend should
be denied because Plaintiff conducted a lengthy-year investigation before filing its Complaint
and any attempts at amendment would be fUE@f Nos. 13-2 at 3&8-1 at | 2; 27 at 7.

In the time since Plaintiff filed its ComplainEscobar has abrogated some of the
requirements for adequately pleéagian FCA cause of action unddikes(which was previously
the seminal FCA case in this Circuit)daits full ramifications are not yet knowSeeHussain
14-CV-9107(JPO), 2017 WL 4326523, at *3 n. ITHe FCA case law is a precedential

minefield”). Due to the shifts in FCA case lawaarthe Plaintiff filed its Complaint and the parties
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filed their briefs, fairness militates granting Pl#id chance to amend its Complaint. Plaintiff's
request for leave to amend is GRANTED.

CONCLUSION

For all of the foregoing reasons, Plaintiff's Motion (ECF No. 35) is GRANTED and
Defendants’ Motions to Dismiss (ECF Nos. 13, 18, 19) are GRANTED. Plaintiff has 30 days
from the date of this Decision & Order to file an amended complaint. If Plaintiff does not file an
amended complaint within 30 days, the Clerk of Court is directed to close this case without further

Order.

IT IS SO ORDERED.

Dated: January 31, 2018

RochesterNew York ﬁ‘ 2 Q

H N RANK P.GERACI,JR.
ChlefJudge
United States District Court
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