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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MARK A. WEBB,

Plaintiff,
Case #15-CV-971FPG
V.
DECISION AND ORDER
NANCY A. BERRYHILL,!
ACTING COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

INTRODUCTION

Plaintiff Mark Webb(“Plaintiff”) brings this action to challenge the final decision of the
Acting Commissioner of Social Security (“the Commissione&hyingPlaintiff's application
for disability insurance benefits (“DIBand supplemental security incom{&gI') under Titles
Il and XVI of the Social Security Act (“the Act”)ECF No. 1. The Court has jurisdiction ove
this matter under 42 U.S.C. 88 405(g) and 1383(c)(3).

Both parties have moved for judgment on the pleadings pursuant to Rujeofl#te
Federal Rules of Civil Procedure. ECF N8s.10. For the reasons stated beldWaintiff's
motion (ECF No. 9 is GRANTED, the Commissioner'snotion (ECF No. 10 is DENIED, and
this matter is REMANDED for further administrative proceedings

BACKGROUND

On August 27, 2008Plaintiff protectivelyfiled applicatiors for DIB and SSlunder the
Act. Tr. 1024% Plaintiff allegesdisability since September 15, 200@dueto bipolar disorder,
depressionhypertensionmigraines, hepatitiB, hepatitisC, vision problems, right leg pain, and

mental health issuesTr. 153. On October 28, 2010Administrative Law Judge Timothy M.

NancyA. Berryhill is substituted for Carolyn W. Colvin pursuant to Fed. R. Ei25(d).
References to “Tr.” are to the administrative record inrtiaster.
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McGuan (the ALJ) concludel that Plaintiff was not disabled under the Act asslied an
unfavorable decisian Tr. 1535. Plaintiff sought judicial review and the Alsldecision was
ultimately remanded to the Commissioner for further proceedings. Tr. 1128-39.

On Decerber 2, 2014, the ALJ issued a partially favorable decision fineiagntiff
disabled as of November 20, 2013, but not prior to that date. Tr-3@IBhat decision became
the final decision of the Commissioner when the Appeals Council denied Plairgdjuest for
review on September 14, 201%r. 1014-17. Plaintiff then filed this civil action. ECF No. 1.

LEGAL STANDARD S

Disability Determination

The Act defines “disability” as “the inability to do any substantial gaiafttivity by
reason of any medically determinable physical or mental impairment whichecarpected to
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months.” 42 U.S.C. 8423(d) Social Security Administratiof“SSA”) regulations
outline the fivestep process used to determine whethelaimmantis “disabled under the Act
20 C.F.R. § 404.152).

First, theALJ must determine whether the claimant is engaged in any substantial gainful
work activity. 20 C.F.R. 8 404.1520(b). If so, the claimant is not disabldd.If not, theALJ
proceeds to step two amdeterming whether the claimant has a “severenpairmentor
combination of impairments20 C.F.R. § 404.1520(c)lf the claimant does not have a severe
impairment or combination of impairments, the claimant is not disalbtedf the claimant does
have a severe impairment, the analysis proceeds to step three.

At step three, the ALJ must determine whethéahe claimant has anmpairment (or

combination of impairmenighat meets omedically equalne of the conditionsisted in 20

As relevant here, the standards for detaing disability under Titles 1l and XVI of the Act ameintical.
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C.F.R. Part 404, Subpart P, Appendix 1 of the regulations (“the ListindE'the imparment
does meebr equala condition in the Listings and the durational requiren{&ft C.F.R. 8
404.1509)s satisfiedthen the claimant is disable@0 C.F.R. § 404.1520(d)f it does not, the
ALJ will make a finding regarding the claimant’s residfuaictional capacity (“RFC’))which is
an assessment of whete claimant can still do dpite his or her limitations. 20 C.F.R. §
404.1545(a)(1). The RFC is then used at steps four and five. 20 C.F.R. § 404.1520(e).

The fourth inquiry is whether, given the claimant’'s RFC, the claimant can estiirm
his or herpast relevant work. 20 C.F.R. § 404.1520(ff).the claimant can perform his or her
past relevant workhe claimant is not disabledid. If he or she aanot, the ALJ proceeds to step
five.

At the fifth and final stepthe ALJ must consider the claimant’'s RFC as well asohiser
age, education, and work experience to determimetherthe claimant can make an adjustment
to other workfor which there g a significant number of jobs in the national econor2®
C.F.R. § 404.1520(g). If the claimant can make an adjustment to othertinarkhe claimant
not disabled.ld. If the claimant cannot make that adjustment, then the claimant is diséthled

The burden of proving the first four elements is on the clainemd,the burden of
proving the fifth element is on the Commission®&ush v. Shalala, 94 F.3d 40, 4415 (2d Cir.
1996);Berry v. Schweiker, 675 F.2d 464, 467 (2d Cir. 1982).

District Court Review

District Court review of the Commissioner’s decision is nd¢ novo. See, eg.,
Richardson v. Barnhart, 443 F. Supp. 2d 411, 416 (W.D.N.Y. 20@GuotingMelville v. Apfd,
198 F.3d 45, 52 (2d Cir. 1999)). The Commissioner’s decision mgyberset aside if it is not
supported by “substantial evidence” or is the product of legal eBasx.e.g., Burgess v. Astrue,

537 F.3d 117, 127 (2d Cir. 2008) (quotiSigaw v. Chater, 221 F.3d 126, 131 (2d Cir. 2000)).



Substantial evidencmeans“more than a mere scintilla” and fsuch relevant evidence as a
reasonable mind might accept as adequate to support a concluBungéss, 537 F.3d at 127
(quoting Halloran v. Barnhart, 362 F.3d 28,31 (2d Cir. 2004)) (internal quotation marks
omitted).

DISCUSSION

The ALJ’s Decision

In this case, the ALAnalyzed Plaintiff's claim for benefits under the process described
above. At step one, the ALJ found that Plaintiff hadt engaged in substantial gainful activity
since Septemberl5, 2007 his alleged onset date. Tr0Z7. At step two, the ALJ found that
Plaintiff hasthe following severe impairmentobesity; cocaine, opiate, cannabis, and alcohol
dependencebipolar, anxiety, and dysthymia disorders; borderlindledtial functioningand a
calcanean spur dlfie leftfirst metatarsophalangeal joinid.

At step three, the ALJ fourtthat Plaintiff does not have ampairment or combination of
impairments that meets or medically elgua Listings impairment. Tr. 028-29. The ALJ
specificaly considered Listind2.05, intellectual disability, but found that Plaintiff did not meet
the criteria for that listing becaus8ao evidence indicates the onset of an iatgllal disability
prior to the Age of 22.” Tr. 1029.

The ALJ therdetermined Plaintiff RFC. Tr.1030-41 Specifically, the ALJ found that
Plaintiff could perform light work® with the following additional limitations: “the claimant
[needs]an acommodation to alternate between the sitting and standing positions every two

hours cannot understand, remember, or carry out detailed tasks; can only oaltasideract

4 “Light work involves lifting no more than 20 pounds dtrae with frequent lifting or carrying of objects

weighing up to 10 pounds. Even though the weight lifted may be very ditjtib is in this category when it requires
a good deal of walking or standing, or when it involves sitting most of thee uiith some pushing and pulling of
arm or leg controls. To be considered capable of performing a full or wide adiright work, you must have the
ability to do substantially all of these activities. If someone carigthd Work, we determine that he or she edso
do sedentary work, unless there are additional limiting factotsasitoss of fine dexterity or inability to sit for long
periods of timé&. 20 C.F.R8 404.1567(b).
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with the public, but would be able toteract with coworkes and supervisors Tr. 1030. At
step four, the ALJ found that Plaintiff's RR@events him fromperforming his past relevant
work as goress operatorTr. 1041.

At step five, the ALJonsideredPlaintiff’'s RFC, age, education, and work experience
With respect to the time period from Plairisffalleged onset date until November 20, 2013, the
ALJ determined that Plaintiff coulgerform the requirements ofPlastic Molding Machine
Operatot and“Small Products Assembty. Tr. 1041-42. However, the ALJ also determined
that as of November 20, 201®8hen Plaintiff becamea “person of advanced dgender 20
C.F.R.8 404.1563, there are no jobs that exist in significant numbers in the national economy
that Plaintiff could perform. Tr. 1043. Accordingly, the ALJ fduhat Plaintiff wagdisabled
under the Act beginning November 20, 2013 but not deshior to that date. Tr. 1043.

Plaintiff's Challenge to the ALJ’s Decision

Plaintiff argues that remand is warranted because theeAkd in evaluating Listing
12.05(intellectual disability)at step threeECF No0.9-1, at 16-20. The Court agrees.

At the time of the ALJ decision,Listing 12.05 defined fintellectual disability as
“significantly subaverage general intellectual functioning wigficds in adaptive functioning
initially manifested during the developmental period; i.e., the evidence deatesstr supports
onset of the impairment befrage 22. 20 C.F.R. § Pt. 404, Subpt. P, Agpl, §8 12.05
(effective February 26, 2014 to December 8, 2014he requirement that a claimast
intellectual disabilitymust haveinitially manifesed before age 22 seemsintended to limit
coverage to an innate condition rather than a condition resulting from a disease&dentain
adulthood.” Talavera v. Astrue, 697 F.3d 145, 152 (2d Cir. 201@uotingNovy v. Astrue, 497

F.3d 708, 709 (7th Cir. 2007(internal quotations omitted)

° Plaintiff also advances other challenges to the ALJ’s decistea.ECF No.9-1, at 2623. However the

Court declines to reach these arguments because remand is wastdaledn the basis of the ALJaror at step
three
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To qualify under Listing 12.05, the disability must also be sufficiently severeAt the
time of the ALJs decision,an intellectual disability was sufficiently severe if one of the
following four criteria were met:

A. Mental incapacity evidenced by dependence upon others for personal needs

(e.g., toileting, eating, dressing, or bathing) and inability to follow directions,
such that the use of standardized measures of intellectual functioning is
precludedOR

B. A valid verbal, performance, or full scale 1Q of 59 or |€3R,

C. A valid verbal, performance, or full scale IQ of 60 through 70 and a physical
or other mental impairment imposing an additional and significant -work
related limitation of functionDR

D. A valid verbal, performance, or full scale 1Q of 60 through 70, resulting in at
least two of the following(1) marked restriction of activities of daily living;
or (2) marked difficulties in maintaining social functioning; or (3) neark

difficulties in maintaining concentration, persistence, or pace; or (4) repeated
episodes of decompensation, each of extended duration.

Here, the ALJ foundhat Plaintiff did not meet the criteria for Listinb2.05 becausto
evidence indicates the onset of an intellectual disability prior to the Age’ofT22.1029. But
that finding is not supported by substantial evidence. Rather, the evidence in the lesdyd c
demonstrates that Plaifitis intellectual disabilitypeganbefore age 22 Records from the
Buffalo Board of Education show thathen Paintiff wasin third gradehe was referredor an
examination bythe Central Committee on Special Educatimm being“slow.” Tr. 146. The
examiner notedhat Plaintiff had an IQ of 70 and recommended that Plaintiff be placed in a
specialeducationclass. Id. Four years later, a different examiner recommended that Plaintiff
remain in special education because he had af IQ and areading equivalencgf grade4.9.
Tr. 147. It is well-established thaplacement in special education classesl difficulty in
reading writing, or math are sufficient to infer that a claimanntellectual disability began
during the developmental periodRohrback v. Colvin, No. 1:13CV-00628 2016 WL 1156449,

at *3 (W.D.N.Y. Mar. 24, 2016)Edwards v. Astrue, No. 5:07CV-898 2010 WL 3701776, at *3



(N.D.N.Y. Sept. 16, 20190MacMillan v. Astrue, No. 1:0#CV-0959 2009 WL 4807311, at *6
(N.D.N.Y. Dec. 7, 2009).

The Commissioner does not argue that Plaistifiental impairmenbnly arose during
his adulthoodbut rather asserts that Plaintiff did not meet the requirements ofd_ik?.05 for
other reasons. ECF No.-10 at 2226. However,those other reasom@snount toimpermissible
post hoc rationalizatios of the ALJs decision. See Shell v. Apfel, 177 F.3d 128, 134 (2d Cir.
1999) (“A reviewing court ‘ray not accept appellate courisgbost hoc rationalizations for
agency action?) (quoting Burlington Truck Lines, Inc. v. United Sates, 371 U.S. 156, 168
(1962)). Becausehte only reasorthe ALJprovidedwas that'no evidence indicates the onset of
an intellectual disability prior to the Age of 2Zand that reason is not supported by substhnti
evidence, remand is warranted.

Appropriate Remedy

Plaintiff argues thathis matter should be remanded solely for calculation of benefits
becausde meets all the requirements for Listing 1284 is therefore disabled under the Act.
ECF No. 9-1, at 16-20.

Remand for calculation of benefits is appropriate where the record persuasively
demonstrates the claimasidisability and there is no reason to conclude that additional evidence
might support the Commissionsrposition thathe claimant is not disabledGibbs v. Colvin,

155 F. Supp. 3d 315, 321 (W.D.N.Y. 2016iting Parker v. Harris, 626 F.2d 225, 235 (2d Cir.
1980) andButts v. Barnhart, 388 F.3d 377, 3886 (2d Cir. 2004)).Reversal for calculation of
benefits is also particularly appropriate where a péssoiaim for benefits has been pending for
a long time and additional administrative proceedings would only lead to further deldg.

(quotingMcClain v. Barnhart, 299 F. Supp. 2d 309, 310 (S.D.N.Y. 2004At the same time,



“absent a finding that the claimant was actually disabled, delay alaneinsufficient basis on
which to remand for benefits.Bush v. Shalala, 94 F.3d 40, 46 (2d Cir. 1996).

Here, although theCourt is sympathetic to the fact that Plaingfapplication has been
pendingfor over eight gars,remand solely for calculation of benefits would be inappropriate.
As the Commissioner points out,is Plaintiff’s burdenat stepthree to showhat hisimpairment
meets or equals thaiteriafor Listing 12.05. See, e.g., Bowen v. Yuckert, 482U.S. 137, 146 n.5
(1987). “For a claimant to show that his impairment matches a listing, it mustathextthe
specified medical criteria. An ipairment that manifests only some of those criteria, no matter
how severely, does not qualify. Sullivan v. Zebley, 493 U.S. 521, 53@1990) (emphasis in
original).

In particubr, the record does ngersuasively demonstrate that Plaingtiffers from
deficits in adaptive functioning as required by Listing 12.08daptive functionng refers to an
individual’s ability to cope with the challenges of ordinary everyday lif€dlavera, 697 F.3dat
152 (quotingNovy, 497 F.3dat 709)(internal quotatiosand alterationemitted) The recordn
this caseincludesevidence from at leaghree different doctorsvho all opined during the
relevant time period that Plaintif mental impairment was not significant enough to interfere
with his ability to function on a daily basissee Tr. 882 (Dr. Tzetzg, 73637 and 74&41 (Dr.
Baskin), 1477 (Dr. Santarpi@) Dr. Baskin found thaglthough Plaintiff does suffer from
cognitive limitations, those limitationsshould not preclude his ability to function in a
supervised work setting Tr. 740 Dr. Santarpia found that Plaintiff eble to“follow and
understand simple directions and instructions, perform simple tadkpendently maintain

attention and concentrati, maintain a regular schedule, learn new tasks, make appropriate

6 Psychologist Janine Ippolito also opined that Plaistiffnpairment was not significant enough to interfere

with his ability to function on a daily basisee Tr. 15971602, but thisevaluation was in February 2014 and
therefore outsidéherelevant time period.
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decisions, relate adeqeat with others, and appropriatelga with stress within normal limits.
Tr. 1477. Therefore, remathfor further administrative proceedings is appropriate in this case.
CONCLUSION

For the reasons stated aboRé&intiff's motion for judgment on thepleadings (E€ No.
9) is GRANTED and theCommissioner’snotion forjudgment on th@leadingdECF No. D) is
DENIED. This matter is REMANDED to the Commissioner for further administeati
proceedings in accordance with this decisic@e 42 U.S.C. 8§ 405(g) The Clerk of Court is
directed to enter judgment and close this case.

IT IS SO ORDERED.
Dated:March 28, 2017

Rochester, New York W Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court




