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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DELMARIST ANDERSON,

Raintiff,
Case#t 15-CV-986-FPG

DECISIONAND ORDER

NANCY A. BERRYHILL,* ACTING COMMISSIONER
OF SOCIAL SECURITY,

Defendant.

Delmarist Anderson (“Anderson” or “Plaintiff’) brings this action guent to the Social
Security Act (“the Act”) seeking review of the final decision of the Acting @ussioner of
Social Security (“the Commissioner”) that denied her application for Supptam8ecurity
Income (“SSI”) under Title XVI of the Act. ECF No. 1. This CouasHurisdiction over this
action under 42 U.S.C. 88 405(g), 1383(c)(3).

Both parties have moved for judgment on the pleadings pursuant éolR{d) of the
Federal Rules of Civil Procedure. ECF Nos. 8, 9. For the reasons that filisvZourt finds
that the Commissioner’s decision is not in accordance with the aplplitegal standards.
Accordingly, Plaintiff's motion is GRANTED, the Commissioner’stion is DENIED, and this
matter is REMANDED to the Commissioner for further administrative procgedin

BACKGROUND

On September 21, 2012, Anderson protectively applied for SSI with the Social Security

Administration (“the SSA”). Tf.132-46. She alleged that she had been disabled since February

1, 2011, due to stomach problems and ulcers, bilateral carpal tunnel syndrome, anxiety, and

! Nancy A. Berryhill is now the Acting Commissioner of Social Security @ntherefore substituted for

Carolyn W. Colvin as the defendant in this suit pursuant toreRele of Civil Procedure 25(d).
References to “Tr.” are to the administrative record in this matter.
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depression. Tr. 166. After her applications were denied at the initial administieatele a
hearing was held before Administrative Law Judge Donald T. McDougall @ih¥) on
February 11, 2014, in which the ALJ considered Anderson’s applicddomovo Tr. 29-61.
Anderson appeared at the hearing with her attorney and testifted.Josiah L. Pearson, a
vocational expert (“VE”), also appeared at the hearing and testified. Tr. 56-60.prdA3A
2014, the ALJ issued a decision finding that Anderson was not disabled witlnmettreng of
the Act. Tr. 14-24. On September 17, 2015, that decision became the Commissioaker’'s
decision when the Appeals Council denied Anderson’s request for review. TiTHeGeafter,
Anderson filed this action seeking review of the Commissioner’s finalidaci€£CF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determiningtiady
the SSA'’s conclusions were supported by substantial evidence in the record andsedrerba
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (internal quotation
marks omitted)see alsa2 U.S.C. § 405(g). The Act holds that a decision by the Commissioner
is “conclusive” if it is supported by substantial evidence. 42 U.S.C. 8§ ¥05@ubstantial
evidence means more than a mere scintilla. It means suclnelevidence as a reasonable
mind might accept as adequate to support a conclusMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (internal quotation marks omitted). It is not thisn€e function to “determinele
novo whether [the claimant] is disabled.Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998)
(internal quotation marks omittedgee also Wagner v. Sec’y of Health & Human SgB@6
F.2d 856, 860 (2d Cir. 1990) (holding that review of the Secretary’s decisionde maivoand

that the Secretary’s findings are conclusive if supported by substantiahee).



Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whetHamaaat is
disabled within the meaning of the Acgee Bowen v. City of New Ypds6 U.S. 467, 470-71
(1986). At step one, the ALJ must determine whether the claimant is engagedstantial
gainful work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not,
the ALJ proceeds to step two and determines whether the claimant has @ménpaor
combination of impairments, that is “severe” within the meaninghefAct, meaning that it
imposes significant restrictions on the claimant’s ability to perfoasicowork activities. 20
C.F.R. 8 404.1520(c). If the claimant does not have a severe impairmeambination of
impairments, the analysis concludes with a finding of “not disabled.” eltthimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meetedcally
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Riegukd. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impairment meets or medically ®do@lcriteria
of a Listing and meets the durational requirement (20 C.F.R. § 404.1509), thantlasm
disabled. If not, the ALJ determines the claimant’s residual furadt@zapacity (“RFC”), which
is the ability to perform physical or mental work activities asuatained basis, notwithstanding
limitations for the collective impairment$See20 C.F.R. § 404.1520(e)-(f).

The ALJ then proceeds to step four and determines whether the claimant’s RFC permits
him or her to perform the requirements of his or her past relevant work. 20 € 40R.1520(f).

If the claimant can perform such requirements, then he or she disabled. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the bshdento the

Commissioner to show that the claimant is not disabled. To dthsoCommissioner must



present evidence to demonstrate that the claimant “retains duaks$unctional capacity to
perform alternative substantial gainful work which exists in th®mnal economy” in light of his
or her age, education, and work experien&ee Rosa v. Callahai68 F.3d 72, 77 (2d Cir.
1999) (quotation marks omittedee als®0 C.F.R. § 404.1560(c).

DISCUSSION

The ALJ’s Decision

The ALJ's decision analyzed Anderson’s claim for benefits utitke process described
above. At step one, the ALJ found that Anderson had not engaged in sabgtanful activity
since the application date. Tr. 17. At step two, the ALJ found that Andersonehtadidwing
severe impairments: bilateral carpal tunnel syndrome, stomaclepr®hind ulcers, anxiety, and
depression.ld. At step three, the ALJ found that such impairments, alone or in conolnindil
not meet or medically equal an impairment in the Listings. Tr. 17-19.

Next, the ALJ determined that Anderson retained the RFC to pelifptnwork® with
additional limitations. Tr. 19-22. Specifically, the ALJ found that Andecsmnot have contact
with the general public and can have only occasional contact with coworkers asidcpeent
work under extreme environmental conditions such as fumes, dust, gasé#iserorespiratory
irritants; cannot do fast-paced or assembly line work; and can occagiomaide workplace
decisions, use judgment, and deal with changes in the work setting. Tr. 19.

At step four, the ALJ indicated that Anderson did not have any pestant work. Tr.

22. At step five, the ALJ relied on the VE’s testimony and found that Anderson pest tad

3 “Light work involves lifting no more than 20 pounds at a time widgérent lifting or carrying of objects

weighing up to 10 pounds. Even though the weight lifted may be very little igijothis category when it requires
a good deal of walking or standing, or when it involves sitting most of thewithesome pushing and pulling of

arm or leg controls. To be considered capable of performing a fulderrange of light work, [the claimant] must
have the ability to do substantially all of these activities. If someone clightiavork, [the SSA] determine[s] that

he or she can also do sedentary work, unless there are additionablifadtors such as loss of fine dexterity or
inability to sit for long periods of time.” 20 C.F.R. § 416.967(b).
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other work that exists in significant numbers in the nationah@ty given her RFC, age,
education, and work experience. Tr. 23. Specifically, the VE testified that Anderddmark
as a housekeeping cleaner, router, and mail clédk. Accordingly, the ALJ concluded that
Anderson was not “disabled” under the Act. Tr. 24.
Il. Analysis

Anderson argues that remand is required because the ALJ violated the treating@phy
rule* ECF No. 8-1, at 12-15; ECF No. 10, at 1-4. Specifically, Anderson asserts thatkhe AL
failed to provide the requisite “good reasons” for discounting the apioif her treating
physician Tinh Dao, M.D. (“Dr. Dao”)ld. The Commissioner maintains that the ALJ properly
evaluated Dr. Dao’s opinion. ECF No. 9-1, at 11-18.

The “treating physician rule” is “a series of regulations set foytthe Commissioner . . .
detailing the weight to be accorded a treating physician’s opinibe.’Roman v. BarnhartNo.
03 Civ. 0075 (RCC) (AJPR003 WL 21511160, at *9 (S.D.N.Y. July 2, 2003) (citing 20 C.F.R.
8§ 404.1527)see also20 C.F.R. 8§ 416.927(c)(2). Under the treating physician rule, the ALJ
must give controlling weight to a treating physician’s opinion when tmwion is “well-
supported by medically acceptable clinical and laboratory diagnostic technindes aot
inconsistent with the other substantial evidence in [theJrdeta20 C.F.R. § 416.927(c)(23ee
also Green-Younger v. Barnha35 F.3d 99, 106 (2d Cir. 2003). While an ALJ may discount a
treating physician’s opinion if it does not meet this standae ALJ must “comprehensively set
forth [his or her] reasons for the weight assigned to a treatinggeys opinion.” Halloran v.

Barnhart 362 F.3d 28, 33 (2d Cir. 2004); 20 C.F.R. 8§ 416.927(c)(2) (“We will always give good

4 Anderson advances other arguments that she believes reepgreal of the Commissioner’s decision.

ECF No. 8-1, at 15-19; ECF No. 10, at 4-8. However, because this Court disptbsesraftter based on the ALJ's
violation of the treating physician rule, that argument need natdmhed.
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reasons in our notice of determination or decision for the weight we pelgimant’s] treating
source’s opinion.”).

Even when a treating physician’s opinion is not given “controlling” weite ALJ
must still consider several factors in determining how much weight it shecdive. The ALJ
must consider “the length of the treatment relationship andrélggidncy of examination; the
nature and extent of the treatment relationship; the relevantneedparticularly medical signs
and laboratory findings, supporting the opinion; the consistency opth®no with the record as
a whole; and whether the physician is a specialist in the area covering tbelagartiedical
issues.” Burgess v. Astryes37 F.3d 117, 129 (2d Cir. 2008) (quotation marks, alterations, and
citations omitted); 20 C.F.R. 88 416.927(c)(1)-(6).

On May 21, 2012, Dr. Dao, who treated Anderson for over 11 years, completed a form
that assessed Anderson’s medical conditions and opined as tdabed fanctional limitations.
Tr. 218-19. Dr. Dao opined that Anderson was “moderately limited” in walking, séwagng,
speaking, climbing, carrying out instructions, and maintaining basidastds of personal
hygiene and grooming. Tr. 219. He also opined that Anderson was “very limited’ing, lift
carrying, pushing, pulling, bending, using her hands, understanding and remembering
instructions, maintaining attention and concentration, making sirdptasions, interacting
appropriately with others, maintaining socially appropriate behavitwowttexhibiting behavior
extremes, and functioning in a work setting at a consistent pace.

On that same form, Dr. Dao stated that Anderson “cannot work due to her anxiety,
depression, and medical concernsd. He also noted that Anderson “has extreme depression
and anxiety and is limited in working with others” and that she “has carpall mmhestomach

ulcers and is limited in working.1d. Dr. Dao opined that Anderson’s restrictions would last for



more than 12 months and that her “severe anxiety and depressionhimitom day to day
functioning.” Id.

The ALJ’s decision summarized Dr. Dao’s opinion and afforded it “lesshivéidr. 20.
The ALJ noted that Dr. Dao “failed to comment on any limitatiagst relates to standing or
sitting,” and he concluded that although Dr. Dao treated Andermnfdrm was not filled out
completely and he did not ultimately opine whether [she] could workitddsgr limitations.”
Id. The ALJ provided no other reasons for discounting Dr. Dao’s opimdrtaloes not seem
that he considered any of the relevant factors set forth in the SSAlatregs. See20 C.F.R.
88 416.927(c)(1)-(6).

Confusingly, the ALJ’'s decision specifically notes that DaoDopined that Anderson
“could not work due to her anxiety, depression, and medical concerns,” the t{a$ extreme
depression and anxiety and is limited in working,” and that “[h]er carpal tunnel amdc$to
ulcers also limit her ability to work,” but then the ALJ conclddbat Dr. Dao’s opinion was
entitled to less weight then the other medical opinions of record beBaud@ao “did not
ultimately opine whether [Anderson] could work despite her lioits.” Tr. 20. Dr. Dao very
clearly opined that Anderson could not work due to her physical and mentafiingtaTr. 218-
19. Nonetheless, the Commissioner is responsible for detegmimather a claimant meets the
statutory definition of disability and a medical source’s stameitieat a claimant is “disabled” or
“unable to work” does not mean that the Commissioner will find thamelat disabled.Brown
v. Colvin No. 15-CV-794-FPG, 2016 WL 6648850, at *6 (W.D.N.Y. Nov. 10, 2016); 20 C.F.R.
§ 416.927(d)(1)Barg v. Astrug No. 1:08-CV-1173 NAM/VEB, 2012 WL 11406531, at *11

(N.D.N.Y. Mar. 21, 2012) (“[T]he fact that the treating physician did notraditively state that



Plaintiff was ‘disabled’ is a fact of limited relevance because, aweld-established, the
disability determination is a matter reserved to the Commissipner

Although the Commissioner provides several reasons why she thinks Dr. dpaatn
was inconsistent with other evidence in the record, was unsupported by objectiilme
evidence, and improperly used vague terms like “moderately limaed” “very limited,” the
ALJ’s decision did not give any of these reasons for affording leshiMeigor. Dao’s opinion.
The Commissioner may not substitute her own rationale when tlefalled to provide one.
See Snell v. Apfell77 F.3d 128, 134 (2d Cir. 1999) (“A reviewing court may not accept
appellate counsel’post hocrationalizations for agency action.”) (quotation marks and citation
omitted); Goble v. Colvin No. 15-CV-6302 CJS, 2016 WL 3179901, at *4 (W.D.N.Y. June 8,
2016) (“[W]hile the Commissioner has cited a number of specific instaneelsich she believes
that [the treating physician]’s opinion conflicts with his offisetes and other medical records,
and while she maintains that [the treating physician] is not a spetiaintal health, those are
not reasons that the ALJ gave in his decision for affording little Weig [the treating
physician]’s opinion. Accordingly, the Court may not rely on thpsst hocarguments when
considering whether the ALJ complied with the treating physician rule.”).

Accordingly, for all the reasons stated, remand is required because thelid\lnot
provide good reasons for rejecting the opinion of Anderson’s rigegtnysician. On remand,
Anderson is entitled to express consideration of Dr. Dao’s opinion, a stateithe weight
given to that opinion, and good reasons for the ALJ’s decis@ottrell v. Colvin No. 15-CV-
702-FPG, 2016 WL 4523187, at *4 (W.D.N.Y. Aug. 30, 2016) (citimyvburyv. Astrue 321 F.

App’x 16, 18-19 (2d Cir. 2009) (summary order)).



CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF No. 8) is GRBENT the
Commissioner’s Motion for Judgment on the Pleadings (ECF No. 9)MEIE, and this matter
is REMANDED to the Commissioner for further administrative progegsiconsistent with this
opinion, pursuant to sentence four of 42 U.S.C. § 405%ge Curry v. ApfeR09 F.3d 117, 124

(2d Cir. 2000). The Clerk of Court is directed to enter judgment and close this case.

IT 1S SO ORDERED.

Dated: March 21, 2017

Rochester, New York W Z Q

HON.FRANK/P. GERACI, J
ChiefJudge
United States District Court




