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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

EARL REYES
Plaintiff,
Case #6-CV-191+PG
v DECISION AND ORDER
SALLAH ABBASEY, et al,
Defendars.

INTRODUCTION

Pro se Plaintiff Earl Reyedorings this civitrights action against Defendaris. Sallah
Abbasey Sandravlichalek andMarval Matyagcollectively, the “Defendants’ECF No.1.! His
remaining taim is that Defendantsiolated his Eighth Amendment right to be free from cruel and
unusual punishment ldenying him adequate medical care while he was incarcexttied Attica
Correctional Facility (“Attica”).ld.; ECF No. 14 (granting motion to dismiss certain claims and
defendants)Specifically, he claims that Defendants were deliberately indifferent taubgerfital
cysts,sinus issuesa dystrophic foot due to an ingrowsenail andhemorrhoidsECF No. 1 83—
4, 6. On November 25, 201®@efendantsnoved for summary judgmerCF No. 32Reyedailed
to file any responsé-or the following reasonfefendantsmotionfor summary judgment&CF
No. 32,is GRANTED, aniReyes’'sComplaint is DISMISSED WITH?PREJUDICE

LEGAL STANDARD
Summary judgment shall be granted if the “movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter dféawR. Civ. P.

1 The Complaint refers to the Defendants as Sallah Abassey, S. Michalek, antubaeZF No. 1.
Defendants provide the correct spelling of their names in their Stattefréndisputed Facts. ECF No.-32
2913, 7,62. The Clerk of Court is directed to amend the caption accordingly.
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56(a). “[T]he mere existence sdme alleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the requirement is thdiehere
genuine issueof material fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24748 (1986).
While thecourt must view the inferences to be drawn from the facts in the light most favorable to
the party opposing the motioklatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
587 (1986), a party may not “rely on mere speculation or conjectuceths true nature of the
facts to overcome a motion for summary judgmeknight v. U.S. Firelns, 804 F.2d 9, 12 (2d
Cir. 1986). The nomoving party may defeat the summary judgment motion by making a showing
sufficient to establish that there is a genuine issue of material fact fo€#tiatex Corp. v. Catrett,
477 U.S. 317, 322 (1986). However, “mere conclusory allegations or denials” are not evidence
and cannot by themselves create a genuine issue of material fact where none woulseotxestwi
Quinn v. Syracuse Model Neighborhood Corp., 613 F.2d 438, 445 (2d Cir. 198(Qnternal
guotation marks omitted).

Because Reyds proceedingro se, his submissions are read liberally and interpreted “to
raise the strongest arguments that they sugdedtdn v. Goord, 591 F.3d 37, 43 (2d Cir. 2009)
(internal quotation markamitted). Nevertheless, proceedprg se does not relieve a litigant from
the usual summary judgment requiremei@s Wolfson v. Bruno, 844 F. Supp. 2d 348, 354
(S.D.N.Y. 2011). When pro se plaintiff fails to oppose a motion for summary judgmhafter he
or she has been warned of the consequences of such a failure, “summary judgment nmgde gra
as long as the Court is satisfied that the undisputed facts ‘show that the moving gaiitiet to
a judgment as a matter of law.Almonte v. Pub. Storage Inc., No. 12CV-1404, 2011 WL
3902997, at *2 (S.D.N.Y. Sept. 2, 2011) (quot@igampion v. Artuz, 76 F.3d 483, 486 (2d Cir.

1996)).



Becausepro se litigants are generally unfamiliar with the procedural requirements of
summary judgment motions, they are provided with a specific notification when the motion is
filed. Seelrby v. N.Y.C. Transit Auth., 262 F.3d 412, 414 (2d Cir. 200%e also Local R.Civ. P.
56(b). Here, the record reflects tigtyeswas served with the requisite notice that informed him
of his obligation to respond, his burden of producing evidence in opposition, and that Defendants’
factual statements may be accepted as truefdileel to respond. ECF Nos. 32,.33espite these
warnings,Reyesfailed to respond to Defendants’ motibn.

FACTS

Federal Rule of Civil Procedure 56(e)(2) provides that if a party “fails to pyopeuress
another party’s assertion of fact . . . the court may . . . consider the fact undisputed forspafrpose
the motion.” The same rule is contained in Local Rule of Civil Procedure 56(a)(2h provides
that:

The papers opposing a motion for summary judgment shall include a response to

each numberegharagraph in the moving party’s statement, in correspondingly

numbered paragraphs and, if necessary, additional paragraphs containing a short
and concise statement of additional material facts as to which it is conterded th

exists a genuine issue to toeed. Each numbered paragraph in the moving party’s

statement of material facteay be deemed admitted for purposes of the motion

unless it is specifically controverted by a correspondingly numbered paragraph in

the opposing statement.

Because Plaintiffailed to file a response to DefendarfBsatement olUndisputed Bcts,
ECF No. 322, this Courtacceptsthe facts alleged by Defendantsvhich are supported by

citations to evidenece-asundisputed, in accordance with these ruies.Gubitos v. Kapica, 154

F.3d 30, 31 n.1 (2d Cir. 1998).

2 This is not Reyes first failure to fulfil his obligations in this matter. e atalked out of his deposition
before the Defendants’ attorney had an opportunity to comptetpistioning. ECF No. 32-2 § 91.



Reyeswvasincarcerated aAttica from March 2014 through April 2017. ECF No-37% 3
ECF No. 324 1 9.During his time at Attica, Reyes’s medical complaints were mostly the same.
ECF No. 322 1 5 Despite sick callout being available at Attica four days per wWe€k, No. 32-

2 1 7,Reyeshas raised his allegedly serious diions with the medical stafat Attica only
sporadically

On April 18, 2014, Reyes complained of dental problems following treatment he
previously received at a different correctional facility..ff 14-15. Dr. Abbasey met with Reyes
on April 21, 2014 1d. § 16.Dr. Abbasey and Reyes discussed the results afltamsound
conducted on Reyes’s scrotum on April 10, 2084110, 17-18The ultrasound revealed only
tiny cysts and required no medical interventibeh. § 19-20. Dr. Abbasey and Reyes also
discussed the results ofrays taken of Reyes’s nose on April 7, 2001 99 11, 21. The-xays
were described as “normal” and reflected no symptoms of an underlying patidldigy11, 37.

On April 25, 2014, Reyes complained of swollen gums following another dental procedure
and jock itchld. § 22. On April 28, 2014, Dr. Abbasey conducted a routine physical examination
of Reyes, buReyesdid not request any additional medicatitsh.| 23.0n May 2, 2014, Reyes
hadsick calloutsolely to requedtis medical recordsd.  25.0n May 5, 2014 Reyes was seen
for dryness and itching between his tdes{ 26.

In a letter dated May 20, 2015 addresseiichalek Reyes details the various medical
issues that form the basis for this action. ECF No. 1, Ex. A. On May 26, 2015, Reyes was seen by
Matyas, and he complained of pain in his scrotum and a history of cysts, dry and itchingdfeet, a
a “mass” in his noseeCF No. 322 11 31, 34 36 Reyes did not appear to be in pain, did not
exhibit impaired breathing, did not complain of hemorrhoids, did not report any other issues with

his feet, and did not exhibit pain on palpation of the “mass” in his. hds§f 3136. Matyas



examined Reyes’s feet and noted “scant athlete’s foot,” a chronic idsje34. Matyasfurther
observed that the “massias a noduléessthanthe size ofa small peald. § 36. Such nodules
could be caused by a number of benign conditions, ate gprmmon, and typically harmlesd.
1 37.Reyes hasot been subsequently diagnosed with any condition related to hidehdsd3.

On October 1, 2015Reyes was required o to medical following an altercation with

another inmatdd. 1 47. Reyes did not make any medical complaidtg] 49.
DISCUSSION

Reyesalleges thathe Defendants weideliberately indifferent to theysts in his scrotum,
his sinus issueshis dystrophic foot, and his hemorrhoids. ECF No. -4t @ Defendants argue
that summary judgment is proper because, among r@hsons Reyes medical issues werngot
sufficiently serious. ECF No. 32-at 3-14. The Court agrees.

“In order to state an Eighth Amendment claim based on constitutionally inadequate
medical treatment, the plaintiff must allege acts or omissions sufficiently harmévidence
deliberateindifference to serious medical needdfight v. Genovese, 694 F. Supp. 2d 137, 153
(N.D.N.Y. 2010)(quotingEstelle v. Gamble, 429 U.S. 97, 106 (1976)). This standard consists of
two elements: “The first element is objective and measures the severity eptineation, while
the second element is subjective and ensures that the defendant acted witheatiuffidpable
state of mind.1d.

“In order to meet the objective requirement, the alleged deprivation of adequatel medica
care must be ‘sufficiently serious.Td. at 15354. “Only deprivations denying the minal
civilized measure of life’s necessitiege sufficiently grave to form the basis of an Eighth

Amendment violation.Salahuddin v. Goord, 467 F.3d 263, 279 (2d Cir. 2006) (internal quotation

3 Because the Court grants summary judgment on this ground, the Court need not assen3ef
remaining arguments.



marks omitted)The objectiveequiremenhas two components. First is “whether the prisoner was
actually deprived of adequate medical catd.”"Second is'whether the inadequacy in medical
care is sufficiently serious.I'd. at 280.“[A] sufficiently serious condition is ‘a condition of
urgency,one that may produce deattegeneration or extreme painGieen v. Misa, No. 09CV-
1106, 2013 WL 2458775, at *7 (W.D.N.Y. June 6, 2013).

In this casethe undisputed facts establish tieyess conditions were nasufficiently
serious.There is no evidence thReyess conditions cause thsort of “extreme pain” that renders
a medical need sufficiently seriodttathaway v. Coughlin, 99 F.3d 550, 553 (2d Cir. 1996) (stating
that the medical condition must berfe that may produce death, degeneration, or extreme pain”);
see also Seele v. Ayotte, No. 17-CV-137Q 2018 WL 731796, at *12 (D. Conn. Feb. 6, 2018)
(“Complaints of discomfort do not rise to the level of a serious medical’r(eelllecting case$)
Reyes’s complaints to medical staff were sporatilmestSalaamv. Adams, No.03-CV-517, 2006
WL 2827687, at *10 (N.D.N.Y. Sept. 29, 2006) (medical condition was not serious where, among
other things, the plaintiff's complaint$d’ medical staff were spadic and moderate or mild in
nature (i.e., not characterized by Plaintif &evere,” ‘extreme,’ ‘agonizing,” ‘excruciating,’
etc.y); Perry v. Tichler, No. 06-CV-1361 2009 WL 1076205, at *4 (N.D.N.Y. Apr. 21, 2009)
(stating thatonditions that may beincomfortable and painfuldo not constitug serious medical
conditions).In fact, between May 5, 2014 and May 20, 20RByesdid not complain of pain,
discomfort, or other problems to medical providers for over a year, and even dur@cidtier
1, 2015trip to medical(which was the result of an altercation with another inmate, not Reyes'’s
complaints)he did not raise anyedical concerns

This Court has previously found that Reyes toe, sinus, and genital issues were not

sufficiently serious to satisfy the objective proimgconnection with his claims related to his



medical treatment at a different correctional facilRgyes v. Wenderlich, No. 14CV-6338 2018
WL 1210892 at*7-8 (W.D.N.Y. Mar. 8, 2018)Reyes similarly fails to demonstrate a sufficiently
serious condition herdecausehe undisputed facts demonstrate tRalyescannot satisfy the
objective prong of his deliberatedifference claimsummary judgment is appropriate.
CONCLUSION

For the reasons discussed abdvefendarg’ Motion for Summary JudgmenECF No.
32,is GRANTED, andReyes Complaint ECF No. 1js DISMISSED WITH PREJUDICEThe
Court hereby certifies, pursuant to 28 U.S.C. § 1915(a), that any appeal from this Quldenet
be taken in good faith and leave to appeal to the Court of Appeals as a poor person is denied.
Coppedge v. United Sates, 369 U.S. 438 (1962). Any request to proceaetbrma pauperis on
appeal should be directed by motion to the United States Court of Appeals for the Secoid Cir
in accordance with Rule 24 of the Federal Rules of Appellate Procedure. @keoOCourt is
directed to amend the caption to reflect the correct spelling of Defendants’ naraah “S
Abbasey,” “Sandra Michalek,” and “Marval Matyad.he Clerk of Court igurther directedto
enter judgment and close this case.

IT IS SO ORDERED.

Dated: SeptembeB0, 2020
Rochester, New York
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HON. FRANK P. GE I, JR.
Chief Judge
United States District Court




