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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CHRISTOPHER CHMURA,

Raintiff,
Case#t 16-CV-205-FPG

DECISION AND ORDER

NANCY A. BERRYHILL,* ACTING COMMISSIONER
OF SOCIAL SECURITY,

Defendant.

Christopher Chmura (“Chmura” dPlaintiff’) brings this ation pursuant to the Social
Security Act (“the Act”) seeking review of ¢hfinal decision of the Acting Commissioner of
Social Security (“the Commissner”) that denied his applicah for Supplemental Security
income (“SSI”) under Title XVI ofthe Act. ECF No. 1. The Court has jurisdiction over this
action under 42 U.S.C. 88 405(g), 1383(c).

Both parties have moved for judgment on theagings pursuant to Federal Rule of Civil
Procedure 12(c). ECF Nos. 9, 10. For thearsaghat follow, Plaintiff’'s motion is GRANTED,
the Commissioner’'s motion is DENIED, andstimatter is REMANDED to the Commissioner
for further administrative proceedings.

BACKGROUND

On August 16, 2012, Chmura protectively kb for SSI with the Social Security
Administration (“the SSA”). Tf.162-70. He alleged that he had been disabled since April 1,
2001 due to schizophrenia, lethargyragmenia, social anxiety, and @@ine and alcohol abuse. Tr.

189. On November 4, 2013, Chmura and a vocatiexgért (“VE”) appeared and testified at a

! Nancy A. Berryhill is now the Acting Commissioner ®bcial Security and is therefore substituted for

Carolyn W. Colvin as the defendant in this suitsmant to Federal Rule of Civil Procedure 25(d).
2 References to “Tr.” are to the administrative record in this matter.
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hearing before Administrative Law Judge \Wdith M. Weir (“the ALJ"). Tr. 37-66. On
September 26, 2014, the ALJ issued a decisionrfgnthat Chmura was not disabled within the
meaning of the Act. Tr. 21-32. On Janudg;, 2016, the Appeals Council denied Chmura’s
request for review. Tr. 1-7. Thereafter, Chmooamenced this actioseeking review of the
Commissioner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, thidurt is limited to determining whether
the SSA’s conclusions were supfaal by substantial evidence irethecord and were based on a
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. § 405(g). The Act holdsatha decision by the Commissioner is
“conclusive” if it is supportedoy substantial evidence. 42.S.C. 8 405(g). “Substantial
evidence means more than a mere scintillamétns such relevant evidence as a reasonable
mind might accept as adequate to support a conclushMaoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (quotation marks omitted). It mot the Court’s function to “determinge novo
whether [the claimant] is disabledSchaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotation
marks omitted)see also Wagner v. Sec’y of Health & Human Seg@$6 F.2d 856, 860 (2d Cir.
1990) (holding that review of éhSecretary’s decision is nde novoand that the Secretary’s
findings are conclusive ifupported by substantial evidence).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whether a claimant is
disabled within the meaning of the AcBee Parker v. City of New Yoik76 U.S. 467, 470-71

(1986). At step one, the ALJ must determineethier the claimant is engaged in substantial



gainful work activity. See20 C.F.R. § 404.1520(b). If so, the ofaint is not disabled. If not,
the ALJ proceeds to step two and determiméether the claimant has an impairment, or
combination of impairments, that is “severeitiin the meaning of the Act, meaning that it
imposes significant restrictions on the claimaratslity to perform basic work activities. 20
C.F.R. 8§ 404.1520(c). If the chaant does not have a severe impairment or combination of
impairments, the analysis concludes with a findignot disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairmentAppendix 1 of Subpart P dRegulation No. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impaent meets or medically equals the criteria
of a Listing and meets the duional requirement (20 C.F.RB 404.1509), the claimant is
disabled. If not, the ALJ determines the clam&residual functional capacity (“RFC”), which
is the ability to perfan physical or mental work activities @sustained basis, notwithstanding
limitations for the collective impairment§ee20 C.F.R. § 404.1520(e)-(f).

The ALJ then proceeds to stégur and determines wheththe claimant’s RFC permits
him or her to perform the requirements of hider past relevant wkr 20 C.F.R. § 404.1520(f).

If the claimant can perform such requirementgntine or she is not ghibled. If he or she
cannot, the analysis proceeds to the fifth dimél step, wherein the burden shifts to the
Commissioner to show that the claimant is ditabled. To do so, the Commissioner must
present evidence to demonstrate that the clatirfieetains a residual functional capacity to
perform alternative substantial gainful work which exists in the national economy” in light of his
or her age, education, and work experien&=e Rosa v. Callahai68 F.3d 72, 77 (2d Cir.

1999) (quotation marks omittedyee als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ’'s decision analyzed Chmura’s claim for benefits under the process described
above. At step one, the ALJ found that Chmura had not engaged in substantial gainful activity
since the application date. .T23. At step two, the ALJ founthat Chmura has schizophrenia,
which constitutes a severe impairmetd. At step three, the ALdtind that this impairment did
not meet or medically equal an impaent in the Listings. Tr. 23-24.

Next, the ALJ determined that Chmura retained the RFC to perform a full range of work
at all exertional levels but with nonexertiotialitations. Tr. 24-30.Specifically, the ALJ found
that Chmura can perform simple repetitive saskith no more than occasional contact with
coworkers, supervisors, and the public. Tr. 24.

At step four, the ALJ indicated that @kira had no past relevant work. Tr. 38t step
five, the ALJ relied on the VE'’s testimony and fouhdt Chmura can adjust to other work that
exists in significant numbers the national economy given HRFC, age, education, and work
experience. Tr. 31. Specificallthe VE testified that Chmuraould work as a dowel inspector
and warehouse support workeitd. Accordingly, the ALJ concluded that Chmura was not
“disabled” under the Act. Tr. 31-32.
Il. Analysis

Chmura argues that remand is required bectes@LJ afforded “significant weight” to
the opinion of his treating physicialohn McAlevey, M.D. (“Dr. McAd¢vey”) but failed to adopt

all of his recommended limitations into the RFC assessment or explain why certain limitations



were rejected. ECF No. 9-1, at 13-19. Specificallghmura asserts that the ALJ improperly
rejected Dr. McAlevey’s opiniothat he would be absent from work two days per molth.

The “treating physician rule” & series of regulations sktrth by the Commissioner . . .
detailing the weight to be accordadreating physician’s opinion.De Roman v. BarnhariNo.

03 Civ. 0075 (RCC) (AJP), 2003 WL 21511160, *8t (S.D.N.Y. July 2, 2003) (citation
omitted); 20 C.F.R. § 416.927. Under the treaphgsician rule, the ALJ must give controlling
weight to a treating physicias’'opinion when that opinion isvell-supportedby medically
acceptable clinical and laboratogyagnostic techniques and is not inconsistent with the other
substantial evidence in [thegaord.” 20 C.F.R. 8§ 416.927(c)(Xee also Green-Younger V.
Barnhart 335 F.3d 99, 106 (2d Cir. 2003). While AbJ may discount a treating physician’s
opinion if it does not meet this standard, theJAhust “comprehensively set forth [his or her]
reasons for the weight assignedatdreating physician’s opinion.’Halloran v. Barnhart 362
F.3d 28, 33 (2d Cir. 2004); 20 C.F.R. 8 416.927(df(&je will always give good reasons in our
notice of determination or deaisi for the weight we give [thelaimant’s] treating source’s
opinion.”).

Even when a treating physician’s opinionnist given “controllhg” weight, the ALJ
must still consider several factors in deteimgnhow much weight ishould receive. The ALJ
must consider “the length of the treatment relationship and the frequency of examination; the
nature and extent of the treatment relationsttip;relevant evidence, gigularly medical signs
and laboratory findings, supportingetiopinion; the consistency ofelopinion with tie record as

a whole; and whether the physitigs a specialist in the areawering the particular medical

3 Chmura advances other arguments that he beliegasaeeversal of the Conissioner’s decision. ECF

No. 9-1, at 19-24. However, because the Court dispufses matter based on the ALJ’s improper evaluation of
Dr. McAlevey’s opinion, those arguments need not be reached.
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issues.” Burgess v. Astryeb37 F.3d 117, 129 (2d Cir. 2008) (qatodn marks, alterations, and
citations omitted); 20 €.R. § 416.927(c)(1)-(6).

In general, an ALJ is natequired to “reconcd explicitly every conflicting shred of
medical testimony, Dioguardi v. Comm’r of Soc. Seel45 F. Supp. 2d 288, 297 (W.D.N.Y.
2006) (citation omitted), and “[t]here is no abgelbar to crediting only portions of medical
source opinions.”Younes v. ColvinNo. 1:14-CV-170 (DNH/ESH), 2015 WL 1524417, at *8
(N.D.N.Y. Apr. 2, 2015). Howevewhere the ALJ’'s “RFC assessnt conflicts with an opinion
from a medical source, the adjudicator mesplain why the opinion was not adopted.”
Dioguardi, 445 F. Supp. 2d at 297 (quoting S.S.R8861996 WL 374184, at *7 (S.S.A. July 2,
1996)). Accordingly, when an ALJ adopts only gpmrs of a medical opinion he or she must
explain why the remaining portions were rejectétaymer v. ColvinNo. 14-CV-6009P, 2015
WL 5032669, at *5 (W.D.N.Y Aug. 25, 2015) (citingYounes 2015 WL 1524417 at *8
(although an ALJ is free to credit only a portimina medical opinion, “when doing so smacks of
‘cherry picking’ of evidence upporting a finding whilerejecting contrary evidence from the
same source, an [ALJ] must have a sound reason for weighting portions of the same-source
opinions differently”)).

On October 23, 2013, Dr. McAlevey completeanedical source statement in which he
diagnosed Chmura with paranasdhizophrenia and assessedesal work-related limitations.
Tr. 286-89. In this form, Dr. McAlevey opinedathChmura would be absent from work about
two days per month due to his impairmentdreatment. Tr. 288. TEhALJ summarized Dr.
McAlevey’s opinion in his decisionncluding that Chmura “mighte absent about two days per
month due to mental impairments or treatmeriir’ 29. The ALJ afforded “significant weight”

to Dr. McAlevey'’s opinion, yet the RFC assessment lacks any limitation related to absences. Tr.



24, 29. The ALJ did not explain why this portiohDr. McAlevey’s opinion was unpersuasive,
and the ALJ’s reasoning on this issue is not apparent fronmother part of his decisionSee
Mongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983) (“When . the evidence of record
permits us to glean the rationale of an ALJ'sigsi®n, we do not requirhat he have mentioned
every item of testimony presented to him owéaexplained why he considered particular
evidence unpersuasive or insufficient to lead him to a conclusion of disability.”).

Chmura asserts that the ALJ's failure teconcile the RFC assessment with Dr.
McAlevey’s opinion as to absences was paréidylharmful because VE testimony established
that this limitation would render himnemployable. The Court agreeSee Dioguardi445 F.
Supp. 2d at 298 (noting that the ALJ’s “failuiee reconcile the RFC assessment with medical
source statements was error, and based umotestimony given by the vocational expert, the
failure was not harmless”).

At Chmura’s hearing, the VEpecifically testified that # jobs she identified that
Chmura could perform have a “probationary period” during the first 90 to 120 days of
employment when “there is no tolerance for abgence.” Tr. 64. The VHrther testified that
beyond the probationary period, absences wderated “no more than one day per month
consistently.” Id. Dr. McAlevey opined tht Chmura would be absetwo days per month,
which would likely preclude his ability to rmdain employment. The ALJ erred when he
rejected this opinion, which is very favorable to Chmuraanelfor disability, without any
explanation. Therefer remand is requiredSee RaymeR015 WL 5032669, at *6 (“Remand is
especially appropriate where, as here, the Alé gtlne doctor]’'s opinion ‘considerable weight,’
but failed to provide an explanation for not in@orating into the RFC some of the limitations

identified in that opinion—particularly those that would lead to a finding of disabilitgearles



v. Astruge No. 09-CV-6117, 2010 WL 2998676, at *4 (W.D.N.Y. July 27, 2010) (remanding
where “the ALJ failed to explain why he ignorpdrtions of an opinion for which he granted
‘significant weight.”).
CONCLUSION

Plaintiffs Motion for Judgment on the €ddings (ECF No. 9) is GRANTED, the
Commissioner’s Motion for Judgment on the Plegd (ECF No. 10) is DENIED, and this
matter is REMANDED to the Commissioner forrther administrative proceedings consistent
with this opinion, pursuant to sentenfour of 42 U.S.C. § 405(gfSee Curry v. ApfeR09 F.3d
117, 124 (2d Cir. 2000); 42 U.S.C. 8§ 1383(c)(3). The Clerk of Court is directed to enter

judgment and close this case.

IT 1S SO ORDERED.

Dated: May 8, 2017

RochesterNew York W Z Q

HON.FRANK /. GERACI, JR(/
ChlefJudge
UnitedStateDistrict Court




