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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

AMY BOWER,

Plaintiff,
Case # 18V-219FPG

DECISION AND ORDER

NANCY A. BERRYHILL,?!
ACTING COMMISSIONER OF SOCIAL SECURITY,

Defendant.

Amy Bower (“Plaintiff”) brings this action pursuant to ttH&ocial Security Acseeking
review of the final decision of the Acting Commissioner of Social Secutitg Commissioner”)
that deniedher Supplemental Security Incom&gE1”) applicationunder Title XVI. ECF No. 1.

On June 22, 2016, the Commissioner moved to dismiss this action purskatetal
Rulesof Civil Procedure 12(b)(1) and 12(b)(6tCF No. 9. The Commissioner argues that this
case must be dismissed bee@iiss untimely pursuant to 42 U.S.€405(g). Id. In opposition,
Plaintiff argueghat she is entitled to equitable tolling of the statute of limitatiddSF No. 11.

For the reasons that follg the Commissioner’s motidie dismisss DENIED.
BACKGROUND

On October 23, 2015, the Appeals Council denied Plaintiff's request for review of the
Administrative Law Judge’s (“ALJ”) denial of her SSI claim. ECF Né, At 1. The Appeals
Council’s letter informed Plaintiff that she had 60 days toditavil action seeking federal court
review. Id. at2-3. On December 9, 2015, Plaintiff's attorney requested that the Appeals Council

grant her more time to file a federal lawsuit. ECF No. X 2t On March 14, 2016, Plaintiff

! Nancy A. Berryhill is now the Acting Commissioner of Social Segusind is therefore substitutddr
Carolyn W. Colvin as the defendant in this suit pursuant to Federal RuleildP@cedure 25(d).
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commenced this actiaven though thstatute of limitations had expired and fgpeals Council
had not yet responded to lextension of timeequest.ld. On April 13, 2016, the Appeals Council
denied Plaintiff's request for more time to file a civil actfoleCF No. 9-3, at 25.
DISCUSSION

Motion to Dismiss Standard

“A motion to dismiss on statute of limitations grounds is generally treated as a Rule
12(b)(6) motion to dismiss for failure to state a claim, not a Rule 12(b)(1) motiormasslifor
lack of subject matter jurisdiction.”Farrell v. Berryhill, No. 16CV-5091LJV-MJR, 2017 WL
3142097, at *3 (W.D.N.Y. May 16, 2017)eport and recommendation adopiezD17 WL
3141109 (W.D.N.Y. July 24, 2017). In reviewing a Rule 12(l){6)ion to dsmiss, a curt “must
accept as true all of the factual allegations contained in the complRgit Atl. Corp. v. Twombly
550 U.S. 544, 572 (2007), and “draw all reasonable inferences in Plaintiff's fakabeér v.
Metro. Life Ins. Cq.648 F.3d 98, 104 (2d Cir. 2011). To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as true, to “state a claim to eglisfgltausible
on its face.” Twombly,550 U.S. at 570.
. Timeliness

A claimant who wishes to appeal the Consiaser’s denial of Socié&ecurity benefits
must do savithin 60 daysafterhe or she receives notice of the Commissioner’s final deaision

“within such further time as the Commissioner of Social Security may alk@wJ.S.C.8 405(g).

2 A court ordinarily may not rely on matters outside the complaint vihdacides a Rule 12(b)(6) motion
unless it treats the motion as one for sunymadgment under Rule 56 and gives the parties a reasonable opportunity
to present relevant evidence. Fed. R. Civ. P. 12(d). However, “thplaiot is deemed to include any written
instrument attached to it as an exhibit or any statements or docunenizorated in it by reference. Even where a
document is not incorporated by reference, the court may nevertbetesder it where the complaint relies heavily
upon its terms and effect, which renders the document ‘integral’ to thelaioii’ Chamberss. Time Warner, Ing.

282 F.3d 147, 1583 (2d Cir. 2002) (quotation marks and citations omitted). Here, Pla@idfimphint specifically
references heextension of time request to the Appeals Council and therefore the @tuwrvnsider the Appeals
Council’'s subsequent denial letter.



The60-dayperiod begindive days after the date dahe Notice ofAppeals Cancil Action letter.
See20 C.F.R. §§ 404.981, 422.210(c).

The Supreme Court has explained that thel®g limit is “a condition on the waiver of
sovereign immunity and tis must be strigtl construed.” Bowen v. City of New Yqgrk76 U.S.

467, 479(1986). “This 60-day statute of limitations, however, cannot be read in isolation; it is
contained in a statute that Congress designed to be ‘unusually proteftietaimants.
Aschettino vSullivan 724 F. Supp. 1116, 1117 (W.D.N.Y. 1988jing Heckler v. Day467 U.S.
104, 106(1984). “Moreover, Congress itself has authedzhe Secretary to toll the @@y limit
under certain circumstancelus expresingits clear intentiond allowtolling in some cases.|d.
(quotation marks andtations omitted).

Here, the Commissioner’s decision became final on October 23, 2015, when the Appeals
Council denied her request for reviewhe statute of limitations began to riive days later, on
October 28, 2015. Therefore, Plaintiff was required to file her complaint by Dec2fi015.
However, Plaintiff did not commence ih action until March 14, 2016nd therefore it is
undisputed that she failed to bring this action within 60 days of the Commissionerteiingon.

Thus, the issue is whether Plaintiff is entitled to equitable tolling.

Plaintiff arguesthat she is entitled to equitable tolling because she timely requested an
extenson of time to file this action and the Appeals Council did not respond until aftstatioge
of limitations had expired. ECF No. 11 at 1-£0. Counsel also asserts that in other Social Security
matters, the Appeals Council has advisedthiat it routinely grantimely requests for eghsions

of time. Id. at 34. The Commissioner argues that neither Plaintiff's timely extension of time

3 Plaintiff advances other arguments that she believes warrant equdhiblg of the statute of limitations.
ECF No. 11 at 44. However, the Court will not address those arguments because & tteni@ommission&r
motion based othe Appeals Council’delay in respondintp Plaintiff’'s exteasion of time request

3



request nor the Appeals Council’s delayed response constitute good cause fohmHBiaduite of
limitations. ECF No 4 at 48.

The Supreme Court has explained that although equitable relief is extended “only
sparingly,” it is often allowed in situations/here the complainant has been iceldior tricked by
his adversarg misconduct into allowing the filing deadline to paskwin v. Dept of Vetrans
Affairs, 498 U.S. 89, 96 (199(kitations omitted). Thus, although the Commissioner typically
determines whether to extend the time to commence a federal action, “caseseaare the
equities in favor of tolhg the limitations period areo great that deference to the agency’s
judgment is inappropriatelike whenmisleading conduds involved Aschetting 724 F. Supp.
at 1117 (quotation marks and citation omittesBe alsdNong v. Bowen854 F.2d 630, 631 (2d
Cir. 1988) (Equitable tolling thus far has been allowed only in those cases where the Government
has hindeed a claimang attempts to exercise [his] rights by acting in a misleading or clandestine
way.”). In some cases, equitable tolling may be appropriate where the claimdptrémessts an
extension of time to file a civil action but does not receive a response fronppieald Council
until after thestatute of limitations has expire®ee, e.g.Aschetting 724 F. Suppat 111718;
RiveraGonzalez v. AstryéNo. 8:11CV-172-T-30EAJ, 2011 WL 2434071, at ¥4 (M.D. Fla.
June 16, 2011)Jorgenserv. Colvin No. 16CV-1025 (JRT/SER), 2017 WL 431777, at83D.
Minn. Jan. 9, 2017)eport and recommendation adopiétb. CV 161025 (JRT/SER), 2017 WL
424854 (D. Minn. Jan. 31, 2017).

Courts in this district and other circuits have been presented with similaalfacenarios
and have found for and against equitable tolliSge, e.gSahu v. Astrue321 F. App’x 529, 529
(8th Cir. 2009) (affirming dismissal by the district court because the plaiateéfifto timely file

a civil action after she received an extension of time from the Appeals CoHaei® v. Astrue



No. 093163 (ADM/JJG), 2010 WL 2399694, af D. Minn. May 25, 2010) (granting the
Commissioner’s motion tdismiss where the plaintiff received an extension of time to file her
civil action but then failed to comply with the extension deadiliiazquez v. ColvirNo. EDCV
14-00910DFM, 2014 WL 5761133, at *3 (C.D. Cal. Nov. 5, 2014) (refusing to extend the
limitations period where the plaintiff requested more time from the Appeals iConecday
before the statute of limitations expiredyit seeAschetting724 F. Suppat 111718 (holding that
equitable tolling was appropriate because the plaintiff timejyestedan extensiorof time but

did not receive a responsatil after he statutory period expiredRiveraGonzalez2011 WL
2434071, at 2 (holding that equitable tolling was appropriate because the Appeals Council’s
failure to respond to the plaintiff's extension request suggested that the Goomeriorovided

the plaintiff with “misleading information); Jorgensen2017WL 431777, at *56 (holding that
equitable tolling was appropriabecausehe plaintiff timelyrequested an extension of tirhat

did not receive a responaatil after he statutory period expired).

This case is distinguishable frddahy Korfe, andVazqueand is more factually analogous
to Aschetting RiveraGonzalez and Jorgensen Thus, theCourt findsthe latter casesnore
persuasive for its analysith SahuandKorfe, the plaintiffs requested and were granted more time
from the Appeals Council to file a civil action, but they failed to do so withinxtemsion period.
See Sahu321 F. App’x at 529Korfe, 2010 WL 2399694, at *2. INazquezthe plaintifffaxed
his request for an extension of time to the Appeals Couoratiélyone day before the limitations
period expired.Vazquez2014 WL 5761133at *3.

Here, likethe plaintiffsin Aschetting RiveraGonzalez andJorgensenPlaintiff timely
requestedan extension of time to file her federal actidBeeAschetting 724 F. Suppat 1117;

RiveraGonzalez 2011 WL 2434071, at *1jorgensen2017WL 431777, at *5 Also like the



plaintiffs in those cases, Plaintiff did not receiveegponse from the Appeals Council uséleral
monthsafter the 66day limitations periodhadexpired See Aschettin@24 F. Suppat 111718
(Appeals Council deniegxtension of ime request nearlyive months after the statute of
limitations expired);RiveraGonzales 2011 WL 2434071, at *2 (Appeals Council had not
responded to extension of time request as of the date of the court’s decision, whithimetha
was about five months after te&atue of limitations expired)Jorgensen2017WL 431777, at2
(Appeals Council denied extension of time request over four months after the sthtot@tdns
expired).

Moreover, the operative language in the Appeals Council’s letter denyireyvrevithe
ALJ’s decision is the same here as it waRiveraGonzaleandJorgensen The letters statthat
the claimant may ask for more time to file a federal action andn@a#ppeals Council “will send
you a letter telling you whether your request for more time haxs gpented.” ECF No.-9 at 21;
RiveraGonzalez2011 WL 2434071, at *1Jorgensen2017 WL 431777, at *5.

TheRiveraGonzalezourt reasoned that this languagegdgests that the Appeals Council
will respond to the request and is silent on the issue of whether the appeal shouttl dugifiig
the pendency of the requéstRiveraGonzalez2011 WL 2434071, at *1. The court oiuded
that the Appeals Council’s failure to respond to the plaintiff's extension of tgueseg especially
given the language in the denial letter which “implies that the Appeals Council wildeotise
request and provide notice of its decisi@uggested that the Commissioner provided the plaintiff
with “misleading informatiori. Id. at *2. Similarly, theJorgensencourt concluded that it is
“reasonable to find this language misleading” and that “one could assume fsdantiuage that

the [Appeas Council] would provide a timely responseldrgensen2017 WL 431777, at *5.



Accordingly, in light ofPlaintiff’'s timely extension of time request, the Appeals Council’s
delayed response, the language in the Notice of Appeals Council Action letteaheaodses
discussed abovéhe Court concludes that Plaintiff is entitled to equitable tolling.

CONCLUSION

For the reasons stated, the Commissioner’'s Motion to Dismiss (ECFH MdDENIED.

The parties should refer to Local Rule of Civil Procedure 5.5 to determine tigedidadlines for

the transcript and dispositive motiongshis matter.

IT 1S SO ORDERED.

Dated: Septembefi4, 2017

Rochester, New York ﬂ/ﬁ{/ 5 Q

o’ FRANK P. GERACI, JR.
ChlefJudge
United States District Court




