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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ROCHELLE M. JONES and JAMES L. THOMAS

Plaintiffs,

Case #16-CV-234FPG
V.

DECISION ANDORDER
CRISIS SERVICES OF ERIE COUNTY
“SHERRY W.,” “MANDY M.,” “R.G.,”
JULIAN HARRIS, MYLINDA MCCREADY,
ERIE COUNTY MEDICAL CENTER,
RICARDO ROMERO, M.D., WON HOON PARK,
M.D., ALFONSO TAN, M.D., BUFFALO POLICE
DEPARTMENT, BUFFALOPOLICE OFFICER
JOHN DOE 1, BUFFLO POLICE OFFICER
JOHN DOE 2,

Defendants

INTRODUCTION

OnMarch 21 2016,Plaintiffs Rochelle M. Jones and James L. Thoffiilad a Complaint
alleging various claims against Defendastismming from Jones’s involuntary commitment at
Erie County Medical CentdECMC)under New York’s Mental Hygiene LaiMHL). SeeECF
No. 1.

Nearly two months later, on May 5, 2016, Plaintiffs filed an Amended Complaint. ECF
No. 3. Plaintiffs never served the original Complaint on any of the Defenloleioi® filing the
Amended Complaint. The Amended Complateged facts similar to the original Complaint
and elevertlaims (1) Defendants @sis Services of Erie County (CSEC), Sherry W., Mandy M.,
R.G., and Julian Harris conspired to deprive Jones of her civil rights in violation of 42 U.S.C. §
1985(3) (2) CSEC, Sherry W., Mandy M., R.G., Harris, and Buffaldid®oOfficers John Doe 1

and 2violated Jones’s Fourth Amendment righitsturn violating 42 U.S.C. § 19883) CSEC,

1 The Court notes that Plaintiffs named Mylinda “McCready” as a Defenddéir suit. SeeECF No. 3.Based on
McCrady’s Motion to Dismiss, however, her last name is “McCrady” anthgsno “e” SeeECF No.41.
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Sherry W., Mandy M., R.G., Harris, Buffalo Police Officers John Doe 1 aRicardo Romero,
M.D., Won Hoon Park, M.D., and Alfonso Tan, M.Diolated Jones’s due pr@ssrights
guaranteed under tfi®urteenth Amendment, also violati®gg 983 (4) CSEC, Sherry W., Mandy
M., R.G., Harris, Buffalo Police Officers John Doe 1 an®&. Romero, Park, and Tdalsely
arrested and imprisoned Jon€s) CSEC, Sherry W., Mandi., R.G., Harris, Buffalo Police
Officers John Doe 1 and @ndDrs. Romero, Park, and Tan violatéee MHL ; (6) Drs. Romero,
Park, and Tarfthe Physiciansgnd ECMCcommitted medicamalpracticewhile treatingJones;
(7) the Physiciangnd ECMC failed taeceive informed consent from Jones for treatments they
administered to her; (8) Harris and Mylinda McCrady defamed Jd@8gd#arris intentionally
inflicted emotional distress upon Jones; (10) Harris defarhechas; and (11) a derivatigpousal
claim onThomas’s behakigainst all DefendantsSeeECF No. 3.

ThereafterHarris, McCrady, ECMC and the Physiciansved to dismiss the Amded
Complaint. ECF Nas. 5, 8, 26, 41, 74. These motions are currently before the Court.

Additionally, in December of 2017, Plaintiffs moved to proceed in forma pauperis, for
appointment of counsel, and for other miscellaneous refeeECF Nos. 6661. Because the
Court has since appointed an attorney to represent Plaisg#ECF No. 62these motions are
DENIED.

BACKGROUND ?

On March 21, 2015, Harris contacte®EL, told represeiatives that he was Jones’s son
andwas concerned for her safety, and requested tBRCGend an outreach team to conduct a
mental health ealuation of Jones. ECF No. 3 {1f88. He specifically noted that he was “not
sure” if Jones was suicidal or a danger to herseldl that he believed Jones was not sleeping

because she was posting on Facebook throughout the night. ECHK K&.18 some of the posts,

2The Court takes the followg allegations from the Amend&bmplaint, ECF Na3, and accepts them as truéaber
v. Metro. Life Ins. C9.648 F.3d 98, 104 (2d Cir. 2011).
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Jones said she thought she was Harriet Tubman and Mds§s16. He also noted that Jones and
Thomas were living separately “due to drug abuse issues,” a stateméidrtsdllegedlyknew
was false.ld. § 43.

At the time,Harriswas living in Washington, D.C., and was studyiogdceive a masters’
degree in gcial work. Id.  39. Consequently, he was familiar with the standards governing
emergency mental health admissions, including those under the MHL.

At approximatey 3:45 p.m. the same day, Sherry W. and Mandy M., CSEC employees,
traveled to Jones’s homdd. § 45. They explained whatarristold them and why they were
there.ld. 146. Jones allowed Sherry and Mandy to view her Facebookyhigé,did not contan
the post Harriglescribed.ld.  47. Later in their conversation, Jones began to discuss historical
African-American figures with Sherry and Mandid. § 53. Sherry was visibly angered by the
conversation, which Jones attributed to prejudice and lack of cultural sensitivignaneness.

Id. § 5657. After approximately twenty minutes, Sherry and Mandy left Jones’s Honfg] 48-
49.

After Sherryleft Jones’s home, she calléthrris and discussed the encounter with him.
Id. § 59. Harrisand Sherry agreed thhaé would monitor Jones’s behaviors and would contact
CSEC if a second evaluation was needed{ 60.

The evening of March 21, Jones’s dog was euthanized because of ongoing health problems.
Id. § 64. Jones asked Thomas to stay with her for suplub§f 66-67.

Later that evening, Harris again contacted CSHEL.J 71. During his call, he claimed
that Jones euthanized her dog, said she was Harriet Tubman, and was spending fiinemat,
who is “evil.” Id.

The next day, March 22, 2015, McCrady contacted Jones. ECFWN®@33 During the

call, Jonedold McCrady that Harrisalled CSEC on herld. { 78. Jones asked McCrady to call



Harris and ask him why heontactedCSEC. Id. When McCrady contacted Harrighey
“apparently’agreed to have Jones removed from her home and hospitatidedthe MHL. Id.
179.

Later that day, Harris contacted CSEC agaid. During his call, he toldhe CSEC
representativéhat hesent a friend to check on Jondse friend described her as “parandidnd
the friend heardhersay thatherdaughter was coming teer house to killher, so shevould have
to kill herdaughteffirst. Id. { 83. Additionally, Harris said that Thomas was a drug user and was
staying with Jonesand that Jones was a lawyer who had not worked for some tdnelones
alleges that these statements were false and Harris knew they werédifs@4.

At approximately 2:00 p.m. on March 22, 2015, Sherry and R.G. from CSEC arrived at
Jones’s homwith five police officers.Id. §{ 87-88. Jones wéseninvoluntarily transported by
ambulance to ECMC under the MHILd. 11 122-24.

Jones arrived at ECMC at approximately 5:00 pSeed.  131. Jones informed ECMC
staff that she was a diabetic; despite this, she was not given water, food, atimedor nearly
twenty-four hours. Id. 11 138, 147, 155.

Later that evening, ECMC employees contacted Hatdsy 156. Harris explained that
Jones was not sleeping properly, was fearful and paranoid, believdabtbdaughter was going
to kill her, had been “drinking a lot lately,” and was taking medication prescribed for her late dog
Id. Jones alleged that these statements were false, Harris knew they weenthldarris made
them to cause ECMC to adrhierfor psychiatric treatmentld. {1 157-58.

Dr. Romero examined Jones at approximately midnight on March 22. ECFNIGR
At that time, Jones was fearful and had not received appropriate food, water, or iovediocat
over eight hours.ld. 1 16465. Despite these conditions, Dr. Romero concluded that Jones

needed inpatient psychiatric stabilizatidd. I 166.



Dr. Park examined Jones on March 28. § 167. Hereviewed Harris’s statements and
found them to be credible without basld. { 168. Dr. Park also did not believe that Jones was a
lawyer and considered the assertion that she was a lawyer evidence that her saidg whs
markedly impairedld. 11 16970. Based on this informationediagnosed Jones with “psychotic
disorder not otherwise specified” and prescribed antipsychotic medicaltbrfs171.

On March 24, ECMC employees began administering the medicatioRaBrprescribed
to Jones.ld. § 174. Jones did not give informed consent to the administration iettieations
and one medication, Haldelias given to Jones against her will without a court orbter|[f 175-

79.

Nearly a week later, on March 31, Jones began the process of challenging hencammit
at ECMC. Id. 1 191. Dr. Tan told Jones that if she challenged her commitment, he would “go
after” Jones'’s law licensdd.  192. Dr. Tan also said that Jones had “Sundowner’s disease” and
certified that Jones required seven additional days of hospitalizatiofif] 194-95.

Additionally, Dr. Tan prescribed medication to Jones that caused her to “emit a noise
similar to ®meone with Tourette’s Syndrofnand her face to twitchld. § 203. Dr. Tan also
diagnosed Jones with-pblar disease and prescribed her xepa and Risperidol.ld. 1 205,

211. The Depakote and Haldethe latter prescribed by Dr. PaHcause Jones’s legs to swell,
resulting in permanent damage to her knees and lower biacK] 214. Jones’s complaints
regarding pain were ignoredd. § 215.

The Physicianand ECMC did not explain the risks, hazards, and effects of the medications
that were administered to her and did aldw her to refuse the medications. ECF No. 3 1 220-
21.

On April 6, 2015, Jones was released from ECNL . 222.



LEGAL STANDARD

A complaint will survive a motion to dismiss undeederalRule of Civil Procedure
12(b)(6) when itstates a plausible claim for relieAshcroft v. Igbgl556 U.S. 662, 67@2009)
(citing Bell Atl. Corp. v. Twombly550 U.S. 544, 5556 (2007)). A claim for reliefis plausible
when theplaintiff pleads sufficient facts that allow the Court to draw reasonaldesimées that
the defendant is liable for the alleged condugbal, 556U.S.at 678.

In considering the plausibilityf@ claim, the Court must accept factual allegations as true
and draw all reasonable inferences in the plaintiff's fa¥@ber v. Metro. Life Ins. Cp648 F.3d
98, 104 (2d Cir. 2011)At the same time, the Court is not required to accord “[lJegal conclusions,
deductions, or opinions couched as factual allegations . . . a presumption of truthfulness.”
NYSE Specialists Sec. Liti®03 F.3d 89, 95 (2d Cir. 2007) (quotation markstiah); see also
Barr v. Abrams810 F.2d 358, 363 (2d Cir. 1987) (“As we have repeatedly held, complaints relying
on the civil rights statutes are insufficient unless they contain some spdeifatians of fact
indicating a deprivation of rights, instead of a litany of general conclusions thatkslidtave no
meaning.”).

It is well established that the Coumustconstrue prase submissiondiberally and read
them “to raise the stroegtarguments that they suggestNicholas v. City of New Yorko. 15-
CV-9592 (JPO)2017 WL 2537293at *2 (S.D.N.Y. June 12, 2017) (quoti@gtiz v. McBride
323 F.3d 191, 194 (2d Cir. 2003)). Those principles apply, without question, to McCrady’'s
Motion, since she has proceeded pro se for the entirety of theTasg.do not apply, however,
to Plaintiffs’ Amended Complaint, even though it was filed pro se. Courtsrwtihe Second
Circuit have declined to liberally construe pleadings of seasoned, licenset it proceeding

pro se.Chira v. Columbia Univ.289 F. Supp. 2d 477, 482 (S.D.N.Y. 2003). Jones is both licensed



to practice law in New York and a seasoned attorney before this CQamsequently, the Court
will not construe the Amended Complaint liberally.

With these principles in mind, the Coumbw turns to @hreshold issue it must consider
before evaluatinghe Motionsto Dismiss: whether Plaintiffs’ Amended Complaint is agdke
nullity” as argued by ECMC and the Physicians.

DISCUSSION

The Amended Complaintls Not a Legal Nullity

ECMC andthe Physicianarguethat the Amended Complaint is'kegal nullity’ because
Plaintiffs failed to follow the requirements for amending the original Complainitised in Rule
15. SeeECF Nos5+4, 82, 263. Specifically, they argue that Plaintiffsddnot seek leave from
Defendants or the Court to amend the Complaint under Rule 15(a)(2plantffs were not
entitled to amend the Complaint as of right under Rule 15(hgdause they never served the
original Complaint and filed the Amended Complaint before Defendants filedrédsgonsive
pleadings.Id.

The Court agrees that Plaintiffs violated Rule i&wever, the Court declines to strike the
Amended Complaint for two reasons. First, Defendants litigated the case ftwowears with
the Amended Complaint as the operative pleading. They have filed motions to didougs] al
Plaintiffs to respondfjled replies, and answered the counterclaims brought by other Defendants
all based on the Amended ComplairnbeeECF Nos. 5, 8, 10, 12, 281, 24,26, 31-32, 35.
Moreover, Defendants did not objeehenPlaintiffs moved to appoint counsel and sougheo
forms of relief ruled upon by the CoudeeECF Nos. 34, 42, 49, 588, 5657, 6662. Based on

this long history of litigation with no objections by Defendants, other than thosd maitleeir

3 Jones is listed in the Attorney Directory maintained by the New Ytate $Jnified Court System as “currently
registered” and her next registration date is February 288@itionally, Jones has represented litigants in five cases
before this Court.SeeCase Nos02-CV-248, 04CV-87, 05CV-91, 05CV-9, 07-CV-19.
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pending Motions, Defendants appear to indicate “amnintb litigate the merits of the [A]mended
[Clomplaint” and consent to Plaintiffase ofmore time to file the Amended Complai@incotta

v. Hempstead Union Free Sdbist.,, No. 15¢v-4821 (ADS)(AKT) 2016 WL 4536873, at *7
(E.D.N.Y. Aug. 30, 2016).

Second, “Defendants point to no prejudice or any other ground on which the Court would
have denied the Plaintjf] leave to amend had they requested it under Rule 15(a){2)cotta
2016 WL 4536873, at *7 (citinougherty v. Town of N. Hempstead Bd. of Zoning App2aks
F.3d 83, 87 (2d Cir. 2002) (“Undue delay, bad faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments previously allawede prejudice to the
opposing partyor futility of amendmentwill serve to prevenan amendment prior to trial.”
(alterationsand quotation marks omitted)Consequently, the Amended Complaint is not a legal
nullity and is the operative pleading in this action. The Court next evaluates the Motions
Dismiss
. The Eighth Claim Is Dismissedas to McCrady

In her Motion, McCrady, proceeding pro se, stated that service was insufacie that
there are no satisfactory cagf action against hebeeECF No. 41 {1 4, 6. The Coyitierefore,
interpretsMcCrady’s Motion a®ne to dsmiss under Rukel2(b)(5)(6).

First, theCourt notes that it granted Plaintiffs an extension of time under Rule 4(my¢o ser
McCrady by August 15, 2016, which they dieeECF Nos. 38, 49. Consequently, McCrady’s
Motion to Dismiss the Amended Complaint under Rule 12(b)(5) is DENIED AS MOIEAT.
Motion to Dismiss under Rule 12(b)(6), however, is GRANT&Dto the Eighth Claim, which
alleges that McCrady defamed Jones

To statea claim for defamation, a plaintiff must allegefal$e statement, published without

privilege or authorization to a third party, constituting fault as judged tog, minimum, a



negligence standard, and it must either cause special tracuonstitute defmation per sé.
Arvanitakis v. Lester44 N.Y.S.3d 71, 72 (2d Dep’t 2016) (quotiBglvatore v. Kumar845
N.Y.S.2d 384, 389 (2d Dep’'t 2007)) (quotation marks omitté@he complaint must set forth the
particular words allegedly constituting defamatemd it must also allege the time, place, and
manner of the false statement and specify to whom it was inbtle@t 7273 (citations omitted);
see alsd\.Y. C.P.L.R. 3016(a).

Here, the Amended Complaint contains no particular words allegedly stateddrgdWc
It alleges only that McCrady spoke with Jones and Harris on the phone, that Mc&ppédsehtly”
conspired with Harris to have Jones removed from her home, and that McCrady call@d@SE
“knowingly provided false informatidr]” ECF No. 3 1 73,881, 254. AccordinglyMcCrady’s
Motion to Dismiss under Rule 12(b)(6) is GRANTE&)dthe Eighth Claim, the only Claim
naming McCradyis DISMISSED as to her.
[II.  The Fifth Claim Is Dismissed with Prejudice as to All Defendants

The Physiciangnd Harris move to dismiss Plaintiffs’ Fifth Claim with prejudice because
there is no private right of action under the MHL. ECF Ne3.& 13, 263 at 1112, 74 at 13.
Plaintiffs dd not respond to Defendants argument. Even if they had, howevercléar that
Defendants are correct: there is no private right of action under the Méthbardo v. Freleern
No. 16CV-7146 (KMK), 2018 WL 1627274, at *7 (S.D.N.Y. Mar. 30, 2018) (finding that the
MHL is a regulatory statutender which no private riglaff action exists for violations of its terms).

Consequently, Plaintiffs’ Fifth Claim is DISMISSED WITH PREJUDICE aalt®efendants.



V. Plaintiffs’ Claims Against the Physicians
The Physiciangnove to dismiss Plaintgf Third, Fourth, Sixth, andeventh Claims
against thent. SeeECF Nos. 8-2, 26-3The Court addresses each Claim below.

A. The Fourth, Sixth, and Seventh Claims Are Bmissedas tothe Physicians
Because PlaintiffSsAbandoned Them

In their Motions,the Physiciangrgue that the Fourth, Sixth, and Seventh Claims should
be dismissed becausee Amended Complaint does not properly allege the requisite elenseas.
ECF Nos. & at 56, 263 at 1314.° In response, Plaintiffs provide no counterargument in support
of these claims.SeeECF No. 671. In fact, while Plaintiffs do argue that they have properly
alleged their First, Second, and Third Claims, they do not mention the Fourth, SixtleventhS
Claims at all.Id. Consequently, the Court finds that Plaintiffs have abandoned the Fourth, Sixth,
and Seventh Claims and they are DISMISSE#se PhysiciansSeg e.g, Moreau v. Petersgn
No. 7:14cv-0201 (NSR) 2015 WL 4272024, at *4 (S.D.N.Y. July 13, 2015) (“Plaingffailure
to respond to contentions raised in a motion to dismussstitutesan abandonment of those
claims” (alterations, citationsand quotation marksmitted))

B. Plaintiffs’ Third Claim Is Dismissed as tothe PhysiciansBecausePlaintiffs Do
Not Allege That They Are State Actors

Plaintiffs’ Third Claim alleges that the Physicianslated §1983 when they violated
Jones’s Fourteenth Amendment due procegds by confiningher in ECMC’s psychiatric unit
for seventeen days against her willeeECF No. 3 {1 23234. In their Motionsthe Physicians

argue that Plaintiffs do not allege that they are state ackaetE=CF Nos. & at4, 263 at7-8. In

4 Drs. Romero and Tan move jointly to dismiss the claims against theite, Br. Park moves separateleeECF
Nos. 82, 263. The Court analyzes the claims against all three jointly because Plaireds e same claims against
them.

5 It appears that counsel for Drs. Romero and Tan mistakenty tiile copies of the Motion to Dismiss in one
document. Consequently, the document is fourteen pages long, but camtaideritcal copies of the sevepage
brief. The Courtefers to the first seven pages.
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response, Plaintiffargue thathe Physicians’ treatment of Jones, including the administration of
medications, constitutes state actiddeeECF No. 671 at 9. Additionally, Plaintiffs claim that
thejury must determinevhether thé*hysicians are state actorsl. at 11.

To state a claim under 8 1983, a plaintiff must allege two elements: (1) “theonobdita
right secured by the Constitution and laws of the United States,” and (2) “thedatleprivation
was committed by a person acting under color of state Isfsga v. Hempstead Union Free Sch.
Dist., 801 F.3d 72, 888 (2d Cir. 2015) (quotingeingold v. New York366 F.3d 138, 159 (2d
Cir. 2004)). As to the second element, a plaintiff must specifically allege that theddefsnare
state actorsKashelkar v. Biestone 306 F. App’x 690, 692 (2d Cir. 200@)jiting Ciambiriello v.
Cty. of Nassau292 F.3d 307, 323 (2d Cir. 20023ummary order)

Here, Plaintiffs Third Claim fails as to the Physicians because they do not allegeeghat th
Physicians are state actors or are private agthrsworked in concert with the statdndeed
Plaintiffs allege only that the Physicians are EC&fployeesthey do not allege any involvement
with the state othat ECMC is a state actofeeECF No.3 1 1215.

Plaintiffs counterarguments are unavailinghe medications the Physicians administered
are irrelevant; Plaintiffs allege that the Physicians are state actors f&38 glaim to lie against
them. Plaintiffs havenot properly alleged 8 1983 claim against them if she has not alleged that
they are state actordMoreover, thgury may ultimately determine whether the Physicians are
state actorsSeel.ogan v. Bennington College Coyg2 F.3d 1017, 1027 (2d Cit995) At this
stage othe litigation, however, Plaintiffs must allege that the Physi@aestate actofer their
Claim to survive, which they have failed to do. Consequently, Plainfitiérd Claim is

DISMISSED as to the Physicians. The Court next consklarsiffs’ claims against ECMC.

11



V. Plaintiffs’ Sixth and SeventhClaims Are Dismissed as ttECMC Because Plaintiffs
Abandoned Them

Plaintiffs allegetwo claims® against ECMCit committed medical malpractice and failed
to secure informed consent from Jones for treatments it administered both iroriolahlew
York law. SeeECF No. 311 241250. ECMC moves to dismiss those Clairi@eECF No. 54
at 1113. In response, Plaintiffs make no counterarguments in support of maintaining thiose cla
against ECMC. Consequently, they are DISMISSE®2e, e.g.Moreay 2015 WL 4272024at
*4. The Court nextveighs Plaintif§’ Claims against Harris.

VI. Plaintiffs’ Claims Against Harris

Plaintiffs allege seven claims against Harris: the First through Fourth Glaotke Eighth

through Tenth Claims. The Cowamalyzesach Claim in turn below.

A. Plaintiffs’ First, Fourth, Ninth, and Tenth Claims Are Dismissed Because
Plaintiffs Abandoned Them

In Harris’s Motion, argues for dismissaltbe First, Fourth, Ninth, and Tenth Clainfsee
ECF No. 74 at 45. In response, Plaintiffs make no arguments in support of their Claims. The
Court notes thaglthoughPlaintiffs ague in support of the Eighth Claimdafamation claim on
behalf of Jones, they do not argue in support of the Tenth Claim, a defamation claim oofbehalf
Thomas.SeeECF No.74 at 615. Plaintiffs, therefore, have abandoned their First, Fourth, Ninth,
and Tenth Claims, and those Claims are DISMISSED.

B. Plaintiffs’ Second and ThirdClaims Are Dismissed Becausklaintiffs Did Not
Allege that Harris’s Acts Constitute State Action

Harris moves to dismiss PlaintiffSecond and Third Claims for violations 1983 and

the Fouth and Fourteenth Amendments becaBkentiffs do not allege that he is a state actor.

6 The First through Fourth Claims allege events that occurred at ECMQp bot dame ECMC as a Defendant.
12



SeeECF No. 74 at 12. In response, Plaintiffs argue only that they properly plead allegations t
support the Claims against HarriSeeECF No. 75 at 4-7.

Here, the Court must dismiss the Second and Third Claims against Halige&reasons.
First, Plaintiffs havenot alleged that Harris is a state actor, which, as explained above, is a
requirement for 8§ 1983ams. SeeKashelkar 306 F. App’x at 692. Of course, Plaintiffs cannot
allege that Harris is a state actor because, at the hieneas not; he was a prieacitizen and
student. SeeECF No. 3 1 16.

Second, Plaintiffs have not alleged that Harris’s actions are “attributatble state.”See
Rice v. City of New YorR75 F. Supp. 3d 395, 403 (E.D.N.Y. 2017) (quofsyipalski v. Indep.
Grp. Home LivingProgram 546 F.3d 255, 257 (2d Cir. 20083ee alsdStaten v. Patrolmen’s
Benevolent Ass'n of N.Y.C., In282 F. Supp. 3d 734, 740 (S.D.N.Y. 2017) (“The plaintiff . . . has
not alleged that [the defendant was] acting as an agentradit the directionfe—the state or any
state actor.”) Specifically, Plaintiffs have not plausibly alleged facts to show thatid*aacts
are attributable to the state under any ofrdwpiisitetests

The actions of a nominally private entity are attributable to the wtea: (1) the

entity acts pursuant to the “coercive power” of the state or is “controliedtido

state (“the compulsion test”); (2) when the state provides “significant

encouragement” to the entity, the entity is a “willful participant in joint activity

with the [s]tate,” or the entitg’ functions are “entwined” with state policies (“the

joint action test” or “close nexus test”); or (3) when the entity “has been delegated

a public function by the [s]tate,” (“the public function test”).
Sybalski 546 F3d at 258 (quotindBrentwood Acad. v. Tenn. Secondary SchlefithAssn, 531
U.S. 288, 2962001). Plaintiffs did not allege that the stdt®ntrolled” or “coerced’'Harris;that
the state “encouragedfarris, that he Willfully participated” in its adivity, or that he wa
“entwined” with state policegyr that the state “delegated a public function” to him.

Third, and finally, “private persons . . . who act pursuant to state statutes to commit the

mentally ill cannot be held liable under [S]ection 198Bldrvey v. Harvey949 F.2d 1127, 1133
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(11th Cir. 1992)see also Vazquez v. Comb®. 04 Civ.4189(GEL)2004WL 2404224, at *4
(S.D.N.Y. Oct. 22, 2004) (“[Marely filing a complaint with the police, reporting a crime,
requesting criminal investigation of a person, or seeking a restraining orelelif he complaint

or report is deliberately false, does not gige to a claim against the complainant for a civil rights
violation.”). In this case, Harris was acting pursuant to the MHL to begin involuntary commitme
proceduresacts for which he cannot be held liable urglé©83 Consequently, the Second and
Third Claims are DISMISSED as to Harris.

C. Jones Plausibly Alleged thé&ighth Claim BecauseHarris’s Statements
Constitute Defamation Per Se

Harris also moves to dismiss Jones’s Eighth Claim for defamatiomer Claim, Jones
alleges the specific statements Harris mée defamed her: Jones “publicly stated” she was
Harriet Tubman, she “seemed paranoid,” she intended to kill her daughter, she had hkerg“dri
a lot lately,” and she took Xanax prescribed for her late dog. ECF No. 3  252. rkktasall
of these statements to representatives of CSEC, all the statements wereddseriatkknew they
were false.ld. 1] 25253.

Harris makes several arguments in support of his Motion: the statement thatséamesd
paranoid” is not actionable because it is amiop; the statements do not constitute defamation
per se; Jones is not entitled to special damages because the call to CSEQategsipere is no
proximate cause between the statements and Jones’s alleged damages; and, th&sstedmen
to CSEC wergrivileged. ECF No. 74 at-80. In response, Jones argues that she appropriately
alleged each element of her defamation claim, Harris knew the statements woutdJeadst's
involuntary committal, which would, in turn, lead to her removal from Ene County Bar
Association’s Indigent Prisoners’ Panel (the Panel), and that the stdatewere meant to injure

Jones in her profession. ECF No. 75 at 7-8.
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To state a claim for defamation, a plaintiff must allege four elemtém@sdefendant (1)
made dalse statement about the plaintiff; (2) published it to a third party without @&ahon or
privilege; (3) with fault amounting to at least negligence; (4) that constitafamdtion per se or
causs special damagesCollins v. Travers Fine Jewelb)c., No. 16€V-03780 (SN)2017 WL
1184305 at *2 (S.D.N.Y. Mar. 29, 2017) (citinghai v. Cayre Grp., Ltd.726 F. Supp. 2d 323,

329 (S.D.N.Y. 201Q)

Statements of pure opinion are not defamat@yayson v. Ressler & Ress|@71 F. Supp.
3d 501, 516 (S.D.N.Y. 2017) (citinrgmall Bus. Bodyguard Inc. v. House of Moxie,,IB80 F.
Supp.3d 290, 315 (S.D.N.Y. 2017)). A court considers four factors when determining whether a
statement is opinion or fact(X) whether the specific language at issue has a precise meaning
which is readily understood or whether it is indefinite and ambiguous; (2) whetheatdraett
is capable of being objectively characterized as true or false; (3) exammiogthe full context of
the communication; and (4) consideration of the broader social context or setting sugahedin
communicatiori. I1d.

Here, considering those four factors, the Court concludes that Harrisreestatthat Jones
“seemed paranoid” is pure opinion and, tgt,actonable.See Scialdone v. Derqst8 N.Y.S.3d
471, 47273 (2d Dep't 2017) (finding defendant’s statement that plaintiff was a “paranoid
pompous asshon-actionable opinion).Given the context of the statement and the words used,
Harris is clearly statinghat,in his view Jones appears paranoid. Consequently, the statement is
not actionabl€.

Harrisnextargues that Jones failed to properly allege the fourth element of her Claim: th

she sustained special damages, or that the defamation is defamation per se. ECF®N®. A4 at

7 Harris makes two additional arguments against Jones'’s Claamshe did not establish proximate cause and that
Harris’'s statements were privileged. Both arguments fail because theysapparted by law. Alleging proximate
cause is not required to pkibly statea defamation claim, and there is no existing case law of which the Court is
aware stating, or even suggesting, that statements to a mental heatbestier are privileged and not actionable.
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plaintiff incurs special damages when she loses something “having economic or nyecainigl’

that flows “directly from the injury to reputation caused by the defamatitth.&t 164 (quoting
Celle v. Filipino Reporter Enters209 F.3d 163, 179 (2d Cir. 2000)) (quotation marks omitted).
To adequately plead special damageslamtiff must state them “fully and accurately . . . with
sufficient particularity to identify actual lossesT’hai, 726 F. Supp. 2d at 33qQuotingMatherson

v. Marchellg 473 N.Y.S.2d 998, 10001 (2d Dep’'t 1984)). “The particularity requirement is
strictly” enforced. Id. (quotingEmergency Enclosures, Inc. v. Ndire Adjustment C9.893
N.Y.S.2d 414, 417 (4th D&p2009). “Round figures or a general allegation of a dollar amount
will not suffice.” Id. (quoting Nunez v. AT Fin. Info., Inc, 957 F.Supp. 438, 441 (S.D.N.Y.
1997) (alterations omitted).

Here, Jones fails to allege any dollar amount, which is insufficient to establish Ispecia
damages. She claims only that she was removed from the Panel, from which shétteringk
of her income,” and that she suffers from “humiliation, loss of standing in the comypiasg of
selfesteem, public disgrace and severe and emotional distress” because & Blatements.
ECF No. 3 {1 256-59. Consequentlynd® has failed to alleggpecial damages.

“A plaintiff is excused from pleading special damages, however,” when shesple
defamation per se, since “the law presumes damages will result” froithdrsen v. Sons of
Norway, 996 F. Supp. 2d 14365 (E.D.N.Y. 2014)quotingLiberman v. Gelstein80 N.Y.2d
429, 435(1992)). A plaintiff successfully pleads defamation per se when she alleges statements
that (1) charge her with a serious crime; (2) tend to injure her in her trade, businesfessiqr;

(3) claim she has a loathsome disease; or (4) impute unchastity t@herka v. Amicones34
F.3d 642, 645 B.(2d Cir.2011) €iting Liberman 80 N.Y.2d at 43p The first,third, and fourth
categories are not at issue in this case, so the Court focuses onlysecdhd statements that

tend to injure a plaintiff in her trade, business, or profession.
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Statements tentb injure an attorney in her profession wihbay “show lack of character
or a total disregard of professional ethiftg, example statements that indicate an attorney has
been disloyal to the best intere$his client or statements that accuse an attorney of unprofessional
conduct.” Grayson 271F. Supp3dat518 (quoting/Vilson v. TarricongNo. 12 Civ. 5337 (LTS),
2013 WL 12084504, at *4 (S.D.N.Y. Sept. 26, 2014fd, 563 F.App'x 864 (2d Cir.2014)
(summary order))

Outside of that general principle, there are three, seemaagifficting principles of law
at issue. Firsta plaintiff mustallege that the statements “referenced her character or conduct in
that profession.”Cain v. Esthetiquel82 F. Supp. 3d 54, 73 (S.D.N.Y. 201€9¢e also Weinstock
v. Goldstein594 N.Y.S.2d 47, 47 (2d Dep’t 1993) (“The allegedly defamatory statements did not
address the subject of the plaintiff's ability to practice his profedsign Second statements may
be defamatory if they are spoken “in reference or relation to plaintiff'egsain’and “were
disparaging of [her] mental capacity and competence as a lawyeni’ Lengen v. Payr525
N.Y.S.2d 100, 10@1 (4th Dep’t 1988). Finallya false accusation of insanity, mental imbalance,
or mental disease, is [defamafiger se under New York law?"Goldwater v. Ginzburgd14 F.2d
324, 338 (2d Cir. 1969%kee also O’'Brien v. Lermad98 N.Y.S.2d 395, 39@d Dep’t 1986)
(holding that the statement at isswarinot reasonably be understood by the mind of the ordinary
intelligent reader as imputing to plaintiff insanity or mental instability and, thygsidnot
constitutefdefamation]per sé).

Here, under the first principle, the statements at issue are not defamation peawsseb
they do not reference Jones’s character or conduct in the contextprbfesssion The same is

true for the second principtethe statements were not spoken “ifererce or relation” to Jones

8 Admittedly, the quote says “libel per se” and not “defamation” or “slander’sp. The standard for libel per se,
however, imearlyidentical to the one for defamation per See Davis v. Rosg54 F.2d 80, 822@d Cir. 1985) (“[I]t

is well settled that ‘a writing which tends to disparage a person in thefites office profession or trade’ is libelous
per se.”). Consequently, the Court finds that any statement that is libel per sensatiefaper se.
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as a lawyer; they were spoken to representatives of CSEC in the context eéthéoma mental
health evaluation. Under the third principle, however, the statements are tilmfigmea se-they
are allegedly false accusationfsinsanity, mental imbalance, or mental disease.

Given this conflict, the Court returns to the original analysis: whether thenstatie tend
to injure Jones in her professiandwhether theyshow lack of character or a total disregard of
profesional ethicsfor examplestatements that accudenes of unprofessional conduct.

Here, the statements allebeonstitute defamation per.sélarris’s statements that Jones
saidshe was Harriet Tubman, intendexkill her daughter, consuméatge amounts of alcohol,
and tookmedications prescribed for her dog all tend to injure Jones in her profession, show lack
of characterand accuse her of unprofessional conduct. Indeed, the statements all strongly sugge
that Jones does not have thental capacity to effectively represent clients in legal matters.
Moreover, stating that Jones intended to kill her daughter and consumed medicatiiineolésc
her dog suggest a disregard of professional ethics. Accordingly, the Courthimid®ne has
plausiblyalleged that the statements constitute defamation per se, thereby plausiioyg diérg
Eighth Claim for defamation against Harris.

VII.  Plaintiffs’ Eleventh Claim, the Derivative Spousal Claim, Is Dismissed as to
McCrady, the Physicians,and ECMC

Plaintiffs’ allege the Eleventh Claim, a derivative spousal claim, against all d2efen
SeeECF Na 311 27274. 1tis well established, however, that a spouse’s derivative claim fails as
to a defendant when the other spouse’s principal claimsSai Wright v. City of Ithac®33 F.
App’x 63, 66 (2d Cir. 2016) (citinGriffin v. GarrattCallahan Co, 74 F.3d 36, 40 (2d Cif.996).
Accordingly, the Eleventh Claim is DISMISSED as to McCrady, the elayss, and ECMGince

all of Plaintiffs principal claims against those Defendants have been dismissed.
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VIII. Plaintiffs Did Not Properly Move to Amend

Plaintiffs twice movd for leave to amend the Amended ComplateeéeECF Nos. 671 at
16-17, 75 at 8. Under Local Rulef Civil Procedurel5(a), however, PlaintiffsMotion is
procedurally improper because it does not incladeopy of the proposed Second Amended
Complaint. Loc. R. Civ. P. 15(b) (“A movant seeking to amend or supplemésaading must
attach an unsignembpy of the proposed amended pleading as an exhibit to the jptsme also
Aiola v. Malverne Union Fre Sch. Dist.115 F. Supp. 3d 321, 343 (E.D.N.Y. 2013} ‘bare
request to amend a pleading’ contained in a brief, which does not also attach the proposed amend
pleading, is improper[.]. Consequently, Plaintiffdviotion for Leave to Amend the Ameed
Complaint is DENIED.

CONCLUSION

For the foregoing reasonthe Motions to Dismiss the Amended Complayt McCrady,
the Physicians, and ECMC, ECF Nos. 5, 8, 26, 41 are GRANTED, the Claims naming them are
DISMISSED as to thenand the Clerk of Court is directed to terminate them as Defendants in this
case. The Motion to Dismiss the Amended Complaint by Harris, ECF No. 74, is GRANNED
PART, and the First, Second, Third, Fourth, Ninth, and Tenth Claims are DISMISS&Dias
The Court will refer the case to a Magistrate Judge for pretrial procedayra separate Order.

The remaining Claims and Defendants are as follows:

The First Claim against CSEC, Sherry W., Mandy M., and R.G.;

The Second Claim against CSEC, Sherry W., Mandy M., R.G., and Buffalo Policer®ffi
John Doe 1 and 2;

The Third Claim against CSEC, Sherry W., Mandy M., R.G., and BuffaliodPOfficers

John Doe 1 and 2;
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The Fourth Claim against CSEC, Sherry W., Mandy M., Ra@Buffalo Pdice Officers
John Doe 1 and 2;

The Eighth Claim against Harris; and

The Eleventh Claim againstarris, CSEC, Sherry W., Mandy M., R.G., and Buffalo Police
Officers John Doe 1 and 2.

Finally, Plaintiffs Motions for various forms of relief, BEENos. 60-61, are DENIED.

[ .

HON\ FRANK P. GERACI, JR.
Chief ge
United States Distria€ourt

IT 1S SO ORDERED.

Dated: August 3, 2018
Rochester, New York
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