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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

PATRICIA A. CARNEY,

Raintiff,
Case#t 16-CV-269-FPG

DECISION AND ORDER

NANCY A. BERRYHILL,* ACTING COMMISSIONER
OF SOCIAL SECURITY,

Defendant.

Patricia A. Carney (“Carney” or “Plaintiff’brings this action pursuant to the Social
Security Act (“the Act”) seeking review of ¢hfinal decision of the Acting Commissioner of
Social Security (“the Commissioner”) that denied &gplication for disability insurance benefits
(“DIB”) under Title 1l of the Act. ECF No. 1.The Court has jurisdiction over this action under
42 U.S.C. § 405(9).

Both parties have moved for judgment on theagings pursuant to Federal Rule of Civil
Procedure 12(c). ECF Nos. 10, 11. For tresoas that follow, the Commissioner’s motion is
GRANTED and Plaintiffs motion is DENIED.

BACKGROUND

On July 31, 2012, Carney protectively apgl for DIB with the Social Security
Administration (“the SSA”). Tf.183-87. She alleged that she had been disabled since March 5,
2011 due to cervical disc fractuneeck pain, right wrist injy, breast cancer, depression, and
anxiety. Tr. 205. On December 13, 2013, Carmayavocational expert (“VE”) appeared and

testified at a hearing before Adhistrative Law Judge William M. We(“the ALJ"). Tr. 35-73.

! Nancy A. Berryhill is now the Acting Commissioner ®bcial Security and is therefore substituted for

Carolyn W. Colvin as the defendant in this suitsmant to Federal Rule of Civil Procedure 25(d).
2 References to “Tr.” are to the administrative record in this matter.
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On September 26, 2014, the ALJ issued a decigimoling that Carney wasot disabled within
the meaning of the Act. Tr. 18-29. On Redmy 9, 2016, the Appeals Council denied Carney’s
request for review. Tr. 1-4. Thereafter, Careeynmenced this action seeking review of the
Commissioner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, thidurt is limited to determining whether
the SSA’s conclusions were supfaal by substantial evidence irethecord and were based on a
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. § 405(g). The Act holdsatha decision by the Commissioner is
“conclusive” if it is supportedoy substantial evidence. 42.S.C. 8 405(g). “Substantial
evidence means more than a mere scintilamdans such relevant evidence as a reasonable
mind might accept as adequate to support a conclusiMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (quotation marks omitted). It mot the Court’s function to “determinge novo
whether [the claimant] is disabledSchaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotation
marks omitted)see also Wagner v. Sec’y of Health & Human Seg8@$6 F.2d 856, 860 (2d Cir.
1990) (holding that review of éhSecretary’s decision is nde novoand that the Secretary’s
findings are conclusive ifupported by substantial evidence).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whether a claimant is
disabled within the meaning of the Ac&ee Parker v. City of New Yoik76 U.S. 467, 470-71
(1986). At step one, the ALJ must determineethier the claimant is engaged in substantial

gainful work activity. See20 C.F.R. § 404.1520(b). If so, the obaint is not disabled. If not,



the ALJ proceeds to step two and determiméether the claimant has an impairment, or
combination of impairments, that is “severeitin the meaning of the Act, meaning that it
imposes significant restrictions on the claimaratslity to perform basic work activities. 20
C.F.R. 8§ 404.1520(c). If the chaant does not have a severe impairment or combination of
impairments, the analysis concludes with a findignot disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairmentAppendix 1 of Subpart P dRegulation No. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impaent meets or medically equals the criteria
of a Listing and meets the duional requirement (20 C.F.RB 404.1509), the claimant is
disabled. If not, the ALJ determines the clam&residual functional capacity (“RFC”), which
is the ability to perfan physical or mental work activities @sustained basis, notwithstanding
limitations for the collective impairment§See20 C.F.R. 8§ 404.1520(e)-(f).

The ALJ then proceeds to stégur and determines wheththe claimant’s RFC permits
him or her to perform the requirements of hider past relevant wkr 20 C.F.R. § 404.1520(f).

If the claimant can perform such requirementgntine or she is not ghibled. If he or she
cannot, the analysis proceeds to the fifth dimél step, wherein the burden shifts to the
Commissioner to show that the claimant is databled. To do so, the Commissioner must
present evidence to demonstrate that the clatirfieetains a residual functional capacity to
perform alternative substantial gainful work which exists in the national economy” in light of his
or her age, education, and work experien&=e Rosa v. Callahai68 F.3d 72, 77 (2d Cir.

1999) (quotation marks omittedyee als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ’s decision analyzed Carney’s olafor benefits under the process described
above. At step one, the ALJ found that Carhag not engaged in substantial gainful activity
from her alleged disability onset date to Maf&l, 2013, her date last insured. Tr. 20. At step
two, the ALJ found that Carney has the follows®yere impairments: degenerative disc disease
of the cervical spi@, and right knee, leg, amdck pain. Tr. 20-22. Adtep three, the ALJ found
that these impairments, aloneinrcombination, did not meet onedically equal an impairment
in the Listings. Tr. 22-23.

Next, the ALJ determined that Carney retained the RFC to perform light exckpt
she can have no more than frequent contact eatiorkers, supervisors, and the public. Tr. 23-
27. At step four, the ALJ relieoh the VE's testimony and found thtats RFC allows Carney to
perform her past relevant work as a remittance clerk. Tr. 27f¥2& ALJ made an alternative
finding at step five and relied dhe VE’s testimony to determineahCarney can adjust to other
work that exists in significant numbers in thational economy given her RFC, age, education,
and work experience. Tr. 28-2%pecifically, the VE testified that Carney could work as a
warehouse support worker and assembly machine operator. Tr. 28. Accordingly, the ALJ

concluded that Carney was noisabled” under the Act. Tr. 29.

3 “Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of objects

weighing up to 10 pounds. Even though the weight Iifiteg be very little, a job is in this category when it requires

a good deal of walking or standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls. To be considered capable of performing a full or wide range of lighftheidaimant] must

have the ability to do substantially all of these activitifsomeone can do light workhig SSA] determine[s] that

he or she can also do sedentary work, unless there ditomal limiting factors such as loss of fine dexterity or
inability to sit for long periods dime.” 20 C.F.R§ 404.1567(b).
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Il. Analysis

Carney argues that remand is requitestause the ALJ improperly (1) rejected the
opinions of her treating physician Lynne Ross, M.D. (“Dr. Rosai)d (2) relied on the stale
opinion of consultative examiner Hongbiao Liu,D.(“Dr. Liu”). ECF No. 10-1, at 20-28.
These arguments will be addressed in turn below.

1. Dr. Ross’s Opinion

Carney asserts that the Aetred when he rejected Dr. Ross’s opinions without providing
the requisite “good reasons” for doing so. ECF No. 10-1, at 20-25; ECF No. 13. She also argues
that the ALJ should have contacted Raoss for clarificatin of her opinion.Id.

A. Good Reasons

The “treating physician rule” & series of regulations sktrth by the Commissioner . . .
detailing the weight to be accordadreating physician’s opinion.De Roman v. BarnhariNo.
03 Civ. 0075 (RCC) (AJP), 2003 WL 21511160, at *ID(8l.Y. July 2, 2003) (citing 20 C.F.R.
§ 404.1527). Under the treating pityan rule, the ALJ must giveontrolling weight to a
treating physician’s opinion when that ojoin is “well-supported by medically acceptable
clinical and laboratory diagnosttechniques and is not inconsistevith the other substantial
evidence in [the] record.’20 C.F.R. § 404.1527(c)(Xee also Green-Younger v. Barnh&35
F.3d 99, 106 (2d Cir. 2003). While an ALJ ndigcount a treating physan’s opinion if it does
not meet this standard, the ALJ must “comprelvehg set forth [his or her] reasons for the
weight assigned to a tri@@g physician’s opinion.” Halloran v. Barnhart 362 F.3d 28, 33 (2d
Cir. 2004); 20 C.F.R. 8 404.1527(c)(2) (“We will always give good reasons in our notice of

determination or decision for the weight we gjthee claimant’s] treatig source’s opinion.”).



Even when a treating physician’s opinionnigt given “controllhg” weight, the ALJ
must still consider several factors in detenmgnhow much weight ishould receive. The ALJ
must consider “the length of the treatment relationship and the frequency of examination; the
nature and extent of the treatment relationsthip;relevant evidence, pigularly medical signs
and laboratory findings, supportingetiopinion; the consistency ofelopinion with tle record as
a whole; and whether the physitigs a specialist in the areawering the particular medical
issues.” Burgess v. Astryes37 F.3d 117, 129 (2d Cir. 2008) (qatbdn marks, alterations, and
citations omitted); 20 €.R. 8§ 404.1527(c)(1)-(6).

Here, the ALJ cited many of Dr. Ross’sdtment notes througholis decision. Tr. 25-
27. He noted that Dr. Ross completed physisaéasments on three separate occasions wherein
she opined that Carney was very limited hiar ability to lift, carry, push, and pull; was
moderately limited in her ability to walk, shear, speak, and use her hands; could not lift more
than five pounds; and had to move after sitforgmore than 15 minutes. Tr. 27 (citing Tr. 593,
722-23, 853-54). The ALJ determined that B0ss’s opinion was entitled to only “little
weight” because it was “inconsistent with the neatievidence of record.” Tr. 27. Specifically,
the ALJ reasoned that (1) the record did not supgporRoss’s opinion thatarney is limited in
hearing, speaking, and using her hands; (2) DssRoopinion is inconsistent with Carney’s
daily activities; and (3) Carnegnd her doctors reported thaesivas doing well after cervical
fusion surgery. Tr. 27 (citing TB58, 520, 582, 585). These reaswiit be discussed in turn
below.

I. Limitations as to Hearing, Speaking, and Using Hands
In accordance withthe SSA’s regulations, the ALJ wantitled to discount Dr. Ross’s

opinion because he found that it was inconsistetit the record as avhole. 20 C.F.R. §



404.1527(c)(4). Carney argues that, despite thd'Alssertion to the contrary, the record
contains evidence demonstrating that she experienced hearing, speaking, and hand limitations.
For instance, Carney cites a treatment note wsleeereported that she “hears things,” however,
this statement is not furthexmained nor does thdoctor assess any sjfex hearing-related
limitations. Tr. 685. Carney cites another treatimeste that she argues demonstrates that she
“had hallucinations where she heard things,” bus treatment note clearly states that she
reported Visual hallucinations butlenies auditory hallucinatioris Tr. 540 (emphasis added).
As to speaking, Carney cites agle treatment note that mergbyovides that she “[s]tumbles
over words at times.” Tr. 771. This statement, which is vague and lacks any explanation, does
not establish that Carney suffered from speghimitations in support of Dr. Ross’s opinion. As
to using her hands, Carney citegreatment note wherein she cdanped of left hand tremor.
Tr. 646. Review of this treatment note, howeveregads that this tremor “resolved on its own.”
Id. Carney cites other treatmardtes that indicate that she reported trembling after a medication
was increased and that she haghtriarm paresthesia, but thesg#es do not contain work-related
hand limitations. Tr. 540, 642.

The ALJ was entitled to weigh the above evide against the other evidence of record
and to resolve any conflicts when evaluating Dr. Ross’s opinidee Veino v. Barnhar812
F.3d 578, 588 (2d Cir. 2002) (“Genuine confliars the medical evidence are for the
Commissioner to resolve.”) (citation omitte@age v. Comm’r of Soc. Se692 F.3d 118, 122
(2d Cir. 2012) (when the court reviews a denialdifability benefits it must “defer to the
Commissioner’s resolution of conflicting evidencel}.is clear that théLJ found that the lack
of evidence as to these specific limitations urmdeed Dr. Ross’s opinion and therefore did not

afford it controlling weight.



il. Daily Activities

The ALJ also discounted Dr. Ross'’s opiniacause he found that “her allegation that
[Carney] was limited in her abilitto sit, lift, carry, push and pull is not consistent with
[Carney]'s statement that she svable to engage in all activa8 of daily living, including
walking her dog.” Tr. 27 (citing Tr. 520, 585). $wpport of this conclusion, the ALJ cites a
treatment note wherein the doctor noted that Carseyple to “carry ouher activities of daily
living” and “walk her dog at home.”ld. The ALJ also gave significant weight to Dr. Liu’'s
opinion, who indicated that Cam cooked two to three timesweek, shopped once a month,
tended to her personal hygiene, #ikdd to watch television. Tr. 690.

Carney argues that she struggled with & of daily living and cites portions of her
hearing testimony and a treatment note that stdtats her neck pairiwas aggravated by
activities of daily livig.” ECF No. 10-1, at 224 (citing Tr. 50, 58-60). Carney also cites
treatment notes where she reported that “at twie=n she walks her legs want to give out and
become weak” and that she complained etknand back pain and was prescribed pain
medications. ECF No. 10-1, at 24 (citing Tr. 561, 569, 576, 579, 611, 690).

As mentioned previously, an ALJ is erdill to discount a methl opinion that is
inconsistent with the records a whole, which is what éhALJ found here. 20 C.F.R. §
404.1527(c)(4). Moreover, althoughetkblaimant “need not be anvalid” to be disabled under
the Social Security AcBalsamo v. Chaterl42 F.3d 75, 81 (2d Cir. 1998) (citation omitted), the
ALJ is entitled to consider the claimant’s daily activities when he or she evaluates the claimant’s
symptoms. 20 C.F.R. 8§ 404.1529(c)(3)(i). Here,Ahd did not use Carney'daily activities as

the sole reason to discount Dr. Ross’s opinenmj he was entitled to weigh all the evidence



described above and resolve genuine conflicthénrecord when evaluating that opinioBee
Veing 312 F.3d at 588Cage 692 F.3d at 122.
iii. Post-Surgerylmprovement

Finally, the ALJ discounted Dr. Ross’s onibecause Carney reported to Dr. Ross that
she “was doing well and her cervical fusion vgéable” and her neurosurgeon reported that she
“had relatively good results from the surgeryidawas “stable.” Tr. 27 (citing Tr. 358, 582).
Carney argues that these statements were \agii¢he ALJ improperly used his lay opinion to
determine that these statements undermined®fss’s opinions. The Court finds, however, that
it was within the ALJ's discretion to deteime that Carney’s post-surgery improvement
undermined Dr. Ross’s opinion and rendered ibmsistent with theecord as a whole.See
Bonet ex rel. T.B. v. Colvi®23 F. App’x 58, 58-59 (2d Cir. 2013) (summary order) (“Under this
very deferential standarf review, once an ALJ finds factse can reject those facts only if a
reasonable factfinder woullave to conclude otherwisSg (quotation marks and citations
omitted) (emphasis in original). It was reaable for the ALJ to conclude that Carney’s
reported post-surgery conditiamproved her functional capacitgnd constituted a basis for
rejecting Dr. Ross’s prescribed limitations.

B. Contacting Dr. Ross

Carney asserts that the ALJ should haveaietl Dr. Ross and asked her to clarify her
opinion before he rejected the opinion as incaestswith the record. ECF No. 10-1, at 23; ECF
No. 13, at 2-5.

An ALJ may be required to “recontact a tiegtphysician to clanf his or her opinion
where it ‘contains conflict or ambiguity that mim resolved, the repaibes not contain all the

necessary information, or does not appeabdobased on medically acceptable clinical and



laboratory diagnosti techniques.™ Allen v. Colvin No. 3:14-CV-1368, 2016 WL 1261103, at
*12 (N.D.N.Y. Mar. 30, 2016) (quoting 20 C.F.R. 88 404.1512(e)(1), 416.912)e This rule
applies, however, where a medical source’s opinioimternally inconsistentnot where it is
inconsistent with other evidence in the recor8ee, e.g.Allen, 2016 WL 1261103, at *12
(finding that the ALJ should haveontacted the plaiififs treating physicia for clarification
before he discounted that opinionedio an internal inconsistencyomero v. ColvinNo. 11-
CV-3920 (ENV), 2016 WL 74820, at *4 (E.D.N.Y. Jd&).2016) (“[T]o the extent that the ALJ
perceived internal inconsistaas in [the treating physician]'®pinion, he was obliged to
recontact [the treating physiciaahd attempt to resolve them.Jghaal v. Apfel134 F.3d 496,
505 (2d Cir. 1998) (holdinghat “even if the [trating physician’s] clircal findings were
inadequate, it was the ALJ’s duty to seek addélanformation from [thdreating physician]”).
Here, the ALJ did not discount Dr. Rosspinions because they were internally
inconsistent, lacked information, or were nagll supported by Dr. Ross’objective findings.
Tr. 27;see20 8§ C.F.R. 404.1527(c)(3) (an ALJ will giveore weight to a medical source’s
opinion who presents relevaetvidence and a thorough expddion to support his or her
opinion). Rather, the ALJ discounted Dr. Ross’shapis because they wengconsistent with
therecord as a whole Tr. 27;see20 8§ C.F.R. 404.1527(c)(4) (an ALJ will give more weight to
an opinion that is consistenttwithe record as a whole). his, the ALJ was not obligated to
contact Dr. Ross. Moreover, it appears thatréoerd was adequately developed as it contains
nearly 1,000 pages of medical evidence, incigdat least four medit&ource opinions aside
from Dr. Ross’s opinionsSee, e.q.Tr. 684-88, 689-92, 700-13, 838-43psa v. Callahanl168
F.3d 72, 77 n.5 (2d Cir. 1999) (“[W]here there aceobvious gaps in the administrative record,

and where the ALJ already possesses a compiletical history, the ALJ is under no obligation
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to seek additional information in advance geoéing a benefits claim.”) (quotation marks and
citation omitted).

2. Dr. Liu’s Opinion

Carney also argues that the ALJ erredrélying on consultative examiner Dr. Liu’'s
opinion because it was stdleECF No. 10-1, at 25-28. Speciily, Carney asserts that Dr.
Liu’s opinion did not account for her @giorating neck and knee conditiorisl.

“[M]Jedical source opinions that are constuy, stale, and based on an incomplete
medical record may not be substangaidence to support an ALJ findingCamille v. Colvin
104 F. Supp. 3d 329, 343-44 (W.D.N.Y. 201&,d, 652 F. App’x 25 (2d Cir. 2016) (quotation
marks and citation omitted). A medical opinioray be stale if it does not account for the
claimant’s deteriating condition. See, e.g.Jones v. Comm’r of Soc. Se®No. 10 CV
5831(RJD), 2012 WL 3637450, at *2.[EN.Y. Aug. 22, 2012) (ALJI®ould not have relied on a
medical opinion in part because it “was 1.5 yeakests of the plaintiff's hearing date and “did
not account for her deteriorating conditionGjrolamo v. Colvin No. 13-CV-06309 (MAT),
2014 WL 2207993, at *7-8 (W.D.N.Y. May 28, 201@LJ should not have afforded great
weight to medical opinions rendereddre plaintiff's second surgery).

Dr. Liu examined Carney on September 25, 2012 and opined that she had mild
limitations for prolonged walking, bending, ktieg, and overhead reaching. Tr. 689-92. The
ALJ afforded “significant weigfitto Dr. Liu’s opinion because hi®und that it was consistent
with Dr. Liu’'s clinical examination rad the record as a whole. Tr. 25¢e20 C.F.R. 88

404.1527(c)(3), (4).

4 Interestingly, Carney argues that Dr. Liu’s opinion, which was rendered on September 25, 2012, is stale

and unreliable, but she also contends that Dr. Ros@soop are entitled to controlling weight. Dr. Ross’s most
recent opinion during the relevant metiwas provided on October 16, 2012, jinsee weeks after Dr. Liu rendered
his opinion. There is no evidence tlaatything occurred during that three week period that would make Dr. Ross’s
opinion more reliable than Dr. Liu’s opinion.
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Carney asserts that her nembndition deteriorated aftédr. Liu provided his opinion.
The records that she cites to in support of #ngument, however, contain relatively benign
findings. Carney points out that on Septeng 2012, she complained of trouble swallowing,
yet this note also indicates traphysical exam of her neck was negative. Tr. 788. A November
21, 2012 treatment note indicates that Carney hesldwual chronic neck pain,” which seems to
demonstrate that her neck pain persisted, that her condition wasleteriorating. Tr. 732.
Similarly, a March 24, 2013 treatment note indicadles she had “ongoing neck pain for years.”
Tr. 740. On January 8, 2014, after Carney’s dde insured, her neurosurgeon recommended
surgery to relieve her neck ipa Tr. 894-95. However, Caggy's “reliance on evidence
demonstrating a worsening of her condition after ffege last insured] is of little value” because
she was required to demonstrate gta¢ was disabled as of March 31, 2013lardi v. Astrue
447 F. App’x 271, 272 (2d Cir. 2012) (summary ordekjoreover, it is apparent that Dr. Liu
considered Carney’s neck condition when hedezed his opinion. Diiu noted that Carney
had chronic neck pain that radiated to her &kleys. Tr. 689. He also performed a physical
exam of her neck and diagnosed Wwéh chronic neck pain. Tr. 691-92.

Carney also argues that Dr. Liu'spdember 25, 2012 opinion did not account for her
right knee condition after shiell and injured herself on March 28, 2013. When the ALJ
weighed Dr. Liu’s opinion, however, he spedlly mentioned Carney’s right knee and noted
that right knee x-rays were normal. Tr. 2Tifg Tr. 777). Additionally, the ALJ discussed
Carney’s knee condition at length in another portf his decision. Tr. 25. The ALJ noted that
Carney experienced right knee pain aftee $éll in March 2013. Tr25 (citing Tr. 797).
However, examination revealed that there wasobvious instability of her right knee, muscle

tone was normal, her active range of motiwas zero to 45 degrees, and crepitation and

12



instability testing were negativeld. The ALJ noted that Carney reported knee improvement
after she underwent physical therapy and cortisojeetions. Tr. 25 (cihg Tr. 779). Carney
also reported in April 2013 that her knee pairswatter, and she reported in October 2013 that
she had been riding her bikedaparticipating in phyeal therapy. Tr. 25 (citing Tr. 784, 846).
Thus, it is clear that the ALJ was fully awaeCarney’s knee condition when he weighed Dr.
Liu’s opinion.

For these reasons, the Court finds thatlu's opinion was not stle and that the ALJ
did not err when he gave significant weightthat opinion because it was consistent with Dr.
Liu's clinical examination and witithe record as a whole. Tr. 28ee 20 C.F.R. 88
404.1527(c)(3), (4)Barber v. Comm’r of Soc. Sedo. 6:15-CV-0338 (GTS/WBC), 2016 WL
4411337, at *7 (N.D.N.Y. July 22, 201@)itations omitted) (“It is wi established that an ALJ
may rely on the medical opinions provided by &t@fency consultants aithat those opinion[s]
may constitute substantial evidence.”).

CONCLUSION

For all the reasons stated, the Commisgienklotion for Judgment on the Pleadings
(ECF No. 11) is GRANTED, and Plaintiff's Matn for Judgment on the Pleadings (ECF No. 10)
is DENIED. Plaintiff's Complaint (ECF Nd.) is DISMISSED WITHPREJUDICE. The Clerk
of Court is directed to entgudgment and close this case.

IT IS SO ORDERED.

Dated: May 12, 2017
RochesteriNew York W if Q

HON.FR N’K .GERACI,JR
ChlefJudge
UnitedStateDistrict Court
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