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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KELLY L. VAN OSTBERG,

Plaintiff, Case # 6-CV-284+PG
V. DECISION AND ORDER
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

INTRODUCTION

Kelly L. Van Ostberdrought thisappealbf the Social Security Administratios (“SSA”)
decision to deny hatisability benefits ECF No. 1.0n DecembeiB, 2016, the Courertered a
stipulated order of remand Plaintiffs favor ECF No.10. Thereafterthe Court entered a
stipulationawardingPlaintiff's attorney Elizabeth Haungs$6,400n feesunderthe Equal Access
to Justice Act(*EAJA”), 28 U.S.C. § 2412. ECF No. 13.

On February 162020, the SSA issued hotice of Award granting?laintiff disability
benefits andvithholding $27,676.25-25 percent of her past due benefite payherattorney
ECF No.14-2at2. OnMarch1, 220, Plaintiff movedfor $27,676.25n attorney’s feesnder 42
U.S.C. § 406(b). ECF No. 14.

For the reasons that followRlaintiff's motion is GRANTED, Haungsis awarded
$27,676.25 in fees, artdaungsshallremit the $,400in EAJA fees tdPlaintiff.

DISCUSSION

8§ 406(b) and Reasonableness of the Requested Fee

The Social Security Agrovides that

[w]henever a court renderguigment favorable to a claimant under this subchapter
who was represented before the court by an attorney, the court may determine and

allow as part of its judgment a reasonable fee for such representation, not g1 exces
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of 25 percent of the total of thEastdue benefits to which the claimant is entitled
by reason of such judgment.

42 U.S.C. § 406(b)(1)(A).

Within the 286 boundary, “the attorney for the successful claimant must show thaethe fe

sought is reasonable for the services renderdédbey vBerryhill, No. 6:17CV-06430MAT,

2019 WL 336572, at *2W.D.N.Y. Jan. 28, 2019uotingGisbrecht v. Barnhart535 U.S. 789,

807 (2002)). The statutealso requires “court review of [contingent fee] arrangements as an
independent check, to assure thatythield reasonable results in particular caség.”

After a courtconfirmsthat thefeeis within the 286 statutory boundary, it analyzes three
factors to determine if the resulting fee is reasonabhmse factors ar€l) whetherthe requested
fee is out of line with the “character of the representation and the réiselt®presentation
achieved; (2) whetherthe attorney unreasonably delayed the proceedings in an attempt to increase
the accumulation of benefits and thereby increaséeh; and(3) whether‘the benefits awarded
are large in comparison to the amount of time counsel spent on the case;t#ed “windfall”
factor. Id. (citation omitted.

The Court has reviewed eafdttorto assure that the requested fee is reasonable. As an
initial matter,the SSA awarde®laintiff $110,705n past due benefits and therefore counsel's
request fo$27,676.25n fees does not exceed the statutory cap.

As to the first factor, the Court finds that the requested fee is in line with trectdraof
the representation and the resitltachieved becaiseafter Plaintiff filed amotion for judgment
on the pleadings, the Commissioner consentedreamand of the cager further administrative
proceedings ECF Nos. 9, 10. As to the second factor, there is no evidencedhasel
unreasonably delag the proceedings in an attemptimflate past due benefits and the potential

fee award



As to the third factor,.e., whether the fee award constitutes a windfall to the attorney,
courtsoften examine theddestarfigure to help them make this determir@ii SeeAbbey 2019
WL 336572, at *2see also Wells v. SullivaB07 F.2d 367, 371 (2d Cir. 1990pere,Haungs
spent 33.7 houns connection with the appeal to tt@®urt. ECF Nol4-2 at 23. Dividing the
$27,676.25ee requestetly 33.7 hours yields an hourly rate 08%1.25 This Court has found
even higher rates reasonablghere as here,counsel developedheritorious nonboilerplate
arguments on the claimant’s behafeeMcDonald v. Comm’r of Soc. Seblo. 16-CV-926 2019
WL 1375084, at *2 (W.D.N.Y. Mar. 27, 2019awarding fees with effective hourly rate of
$1.051.64)see alsdrorres v. ColvinNo. 11-CV-5309 2014 WL 909765, at *4 (S.D.N.Y. Mar.

6, 2014) (“[A] substantial body of caselaw has awarded rates that approtgy, o not exceed,
$1,000.00).

Accordingly,based on all of the abovilne Court concludes that the requested fee award
is reasonableFurthermore counsel mustefund theEAJA feesto Plaintiff, which she indicated
she intends to do. ECF No. 14-1 at 8.

CONCLUSION

Plaintiff's motion for attorney’s fees under § 406(b) (ECF N4) is GRANTED and
Plaintiff is awarded27,676.25n fees. The Court directs the Commissioner to relierse funds
withheld fromPlaintiff's benefits award. Aftecounselreceives the § 406(b) feshe mustremit
the $6,400 in EAJA fees.

IT 1S SO ORDERED.

Dated:March 24, 2020
Rochester, New York ::f Q
fqﬁyFRANK P. G@’ACl JR.
Chief Judge

United States District Cotr




