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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MITCHELL S. GOODSON
Plaintiff, Case # 18V-371FPG

V. DECISION AND ORDER

RACHEL ISCH, et al.
Defendang.

INTRODUCTION

Pro sePlaintiff Mitchell Goodsorsues Defendan®achaelsch, Anthony Kozlowski, and
Alan Ortiz for alleged violations of his constitutional hig. ECF No. 1 see42 U.S.C. § 1983
Specifically, Plaintiffalleges that on January 25, 2016, Defendas¢slexcessive force against
him and failed to intervenshile he wasarrestedid.

On March 7, 2019, Defendants moved for summary judgri€ei No.75. Even though
the Court gave Plaintiff twextensions of tim&o respond to Defendants’ motidre did nosubmit
anything. For the reasons that follow, the Court grants Defendants’ motion anskéisihis case

BACKGROUND

Because Plaintiff did not respond to Defendants’ motleCourt may accefefendants’
statement of factas undisputed, as long as ttigations to therecordevidence support tire
assertionsSee Vt. Teddy Bear Co., Inc v8Q0 Beargram Cg 373 F.3d 241, 244, 246 (2d Cir.
2004) (“[T]he failure to respond may allow the district court to accept the msvactual
assertions as true.”The Court thereforeacceptshe following facts to the extent that they are

supported by admissible evidence and are not controverted by the record.
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Plaintiff's Complaint

Plaintiff alleges theOrtiz arrested him on January 25, 20E€F Na 1 at7. Isch arrived
on the scene and “immediately exited out of her police car and drew her gun pointéd atraig
[Plaintiff],” while he was handcuffedd. Shortly thereafter, Kozlowski arrived, exited hisipel
car, and placed both of his feet on Plaintiff's ankle for 16 minlde&Vhile Plaintiff was being
transferred to Central Booking, he told Ortiz that he could not avalthat he wanted a wheelchair
and to see a nurs@rtiz refused his requedtl.

Upon arriving at Central Booking, five Buffalo “peace officers” transteR&intiff to a
holding cell. A John Doe officer ordered Plaintiff to walkjt Plaintiff said hecould not walk
because he was huft. The John Doe officer grabbed the back of Plaintiff's neck and dause
Plaintiff to hit his head against a brick wall in the holding ddllAt some point, three other John
Doe officers arrived and kickdelaintiff about his body for five minutes until he blédl. at 8.

Il. Defendants’ Statement of Facts

On January 25, 2016, Buffalo Police Departnwgfiters, including Defendants, responded
to a burglary alarm callECF Nos. 754, 755, 756, 757. Upon arrival Isch and her partner,
Officer James Otwell saw thathe building’s frontglass doowasbroken andhat thefurniture
inside was in disarray. ECF Nos. 75, 756, 757. Isch and Otwell entered the building to
investigate andgaw Plaintiff attempting to flee oudf back door. ECF No. 7#5. Otwell yelled
commands to Plaintiff, who did not comply. ECF Nos:-5/%56, 757. Ortiz and Kozlowski
arrived on scene shortly thereafter. ECF Nos. 75-6, 75-7.

Ortiz sawOtwell and Isch repeatedly give commands to Plaintiff to “get down.” Plaintiff

was“larger in [stature] than both officers and noncompliant with their commands.” ECFIN



59 7. Otwell] Isch and Ortiz grabbed Plaintiff's arms and, tdokn to the groundand handcuffed
him. Id. T 8. Plaintiffsatagainst a wall while the officers cqeted their paperworkd. T 9.

Ortiz and KozlowskiransportedPlaintiff to Central BookingECF Nos. 75, 757. Isch
was not involved in transportirfgjaintiff to Central Bookingthe booking processer his custody
there ECF No. 754. Defendantgproduced a surveillance video of Plaintiff's arrival, booking, and
custody at Central Booking. ECF No. 74 (sealed).

Defendantsassert that, during their interaction with Plaintiff, they did abserve or
believe that Plaintifhadan ankle injuryECF Na 754 at 1, ECF Nos. 75, 756, 757. According
to DefendantsPlaintiff did notrequest medical attention fanankle injury. ECF Nos. 75, 75
6, 75-7. Plaintiff produced his medical records from 2016, and they do not mention ankle pain or
injury. ECF No. 35.

DISCUSSION

Summary Judgment Standard

A court grants summary judgment when the moving party demonstrates thartheie
genuine issues of material fact and that it is entitled to judgment as a matter &daked. R.
Civ. P. 56(a)b); Celotex Corp. v. Catretd77 U.S. 317, 322 (198@ahiicks v. Baines593 F.3d
159, 166 (2d Cir. 2010). It is the movant’s burden to establish the nonexistence of any genuine
issue of material fact. If there is record evidence from which a reasonable inferéneenon
moving party’s favor may be drawn, a court will deny summary judgnteee. Celotexd77 U.S.
at 322.

Once the movant has adequately shown the absence of a genuine issue offacii¢hial
burden shifts to the nonmoving party to present evidence sufficient to support a jury indtdict

favor, without simply relying on conclusory statements or contenti@senaga v. March of



Dimes Birth Defects Foundatip®l1 F.3d 14, 18 (2d Cir. 1995) (citing Fed. R. Civ. P. 56(e)).
“[FJactual issues created solely by an affidavit crafted to oppose a summary judmo@om are
not genuine issues for trial. Hayes v. N.Y. City Dep’t of Cori84 F.3d 614, 619 (2d Cir. 1996)
(internal quotation marks omitted).

I. § 1983

To state a valid § 1983 claim, “the plaintiff must allege that the challenged condweis(1)
attributable to a person acting under color of state law, and (2) deprived thefpdiatifight,
privilege, or immunity secured by the Constitution or lawthefUnited StatesWhalen v. @ty.
of Fulton 126 F.3d 400, 405 (2d Cir. 199%)jtation omitted. “Section 1983 itself creates no
substantive rights; it provides only a procedure for redress for the deprightights established
elsewhere.'Sykes vJames 13 F.3d 515, 519 (2d Cir. 1993)té&tion omitted.

To survivea motion for summary judgment on § 1983 clairtiee paintiff must offer
concrete evidence from which a reasonable juror could concludb¢hdgfendants deprived him
of the rights, privileges, or immunities guaranteed to him by & Johnson v. Dayillo. 12
CV-2449, 2015 WL 1286764, at *2 (E.D.N.Y. Mar. 20, 201&)dditionally, “personal
involvement of defendants in alleged constitutional deprivations is a preredaisih award of
damages under 8§ 1983-arid v. Ellen 593 F.3d 233, 249 (2d Cir. 2010) (citation omitted).

1. Use of Force

Plaintiff allegeghat Defendants used excessive force wliBrKozlowski placed both of
his feet on Plaintiff’'s ankle for 16 minutg®) Ortiz forced him to walk on his injured anklespite
his requests for a wheelchair and medical attention; (3) Isch pointed hemfaie&im; and (4)
multiple unnamed officers assaulted him in the holding cell ardemien bleed ECF No.1 at7-

8. Defendantsargue that they are entitled to summary judgment bedlasiff hasnot stated a



claim or raised anssue of material fact for trialand because they are entitledqiealified
immunity. ECF No. 751 at3, 6.

A court analyzes a police officer's use of fordaring an arrest under the Fourth
AmendmentGraham v. Connqr490 U.S. 386, 395 (1989Jo establish a Fourth Amendment
excessiveorce claim,a plaintiff must show that the arresting offitceactionswere objectively
unreasonable in light of the surrounding circumstaricesNot every push or shove, even if it
may later seem unnecessary in the peace of a’mdgambers, violates the Fourth Amendment.”
Id. at 396 (quotation mar&imitted).

To be actionable, the force the offiecesesmust be unreasonable in light of the surrounding
circumstances and “more than de minimiaritic v. New York City273 F.Supp.3d 445, 458
(S.D.N.Y. 2017) ¢itation omitted. De minimis injuries include, forample,“shortterm pain,
swelling, and bruising, brief numbness from tight handcuffing, claims of misoowiifort from
tight handcuffing, . . superficial scratchg¢sand]a cut inside the mouthl’emmo v. McKagyNo.
08-CV-4264, 2011 WL 843974, *5 (E.D.N.Y. Mar. 8, 2011) (citations omitt€dpugh the focus
of inquiry in an excessivéorce claim is on the force used rather than the injuries sustained, “[t]he
extent of injury may also provide some indication of the amount of force appWétkins v.
Gaddy 559 U.S. 34, 372010) (per curiam).Some degree of injury” is typicallgequired tostate
anexcessive forcelaim. Taylor v. N.Y. Dep of Corr., No. 10 Civ. 3819, 2012 WL 2469856, at
*4 (S.D.N.Y. June 27, 2012) (brackets, quotation marks, aatiari omitted).

Plaintiff relies exclusively on the allegationshis Complaint; howeveta plaintiff faced
with a wellsupported motion for summary judgment cannot simply rest on the allegations in his

complaint; he must come forward witloncrete evidence from which a reasonable juror could



return a verdict in his favor.White v. ClementNo. 14CV-6100, 2016 WL 5807847, at *2
(W.D.N.Y. Oct. 5, 2016)duotation marks and citation omitjed

Defendants assethat they did nosee Kozlowsk stand on Plaintiff's anklend that
Plaintiff did not compin of ankle pain or request medical treatmE@F No. 755, 756, 757.
More importantly, howeverPlaintiff fails to allege, must less establish, any injdiye to
Kozlowski standing on hisnkle. Rather, he alleges that his ankhurt” during the booking
processeCF Na 1 at7. He does not allege any ankle problems after the dhis@frrestand his
medical records do not support the existence of an ankle injury. ECF Noh&%ourtalso
reviewedthe surveillance video of Plaintéf booking process and custodyhich illustrates
Plaintiff's ability to walk unencumbereshortly after his arresECF No. 74

In sum the recordacksevidence substantiatifi®jaintiff's injury, andtherefore Defendants
are entitled to summary judgment on Plaintiff's excessive force cldmmg. e.qg, Brooks v.
Whiteford No. 16CV-6805L, 2019 WL 2552935, at *3 (W.D.N.Y. June 21, 201 @)aintiff has
not presented any evidence of his injuries, beyond that bare allegation in the comgidiat he
shown that any alleged physical effects are traceable to [arresting 'sifiabeged use of
excessive force.”)

Therecord revealshat Defendants used some level of force to aR&sntiff, however,
“[e]ven after construing all reasonable inferences in [Plaintiffisof, the Court cannot plausibly
infer that this minimal amount of force was excessive in the absence of ygdatgiry.”Pesola
v. City ofN.Y, No. 2016 WL 1267797, at *8 (S.D.N.¥iar. 30, 2016)Any shortlived pain

Plaintiff complains ofs de minimis andloes not support axcessive forcelaim.

1 The video also does not substantRkaintiff's claim thatthe unnamed officerassaulted him
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With respect to IsctRlaintiff does not allege that she wasonallynvolved in theevents
giving rise to his anklpain SeeECF Na 1 at7; see generally Grullon v. City of New Hay&R0
F.3d 133, 1389(2d Cir. 2013) thedefendant’s actions must fall within one of the five identified
categoriesto establish personal involvemgntTo the extent Plaintiffarguesthat Isch usd
excessive force when she pointed her gun at him upon exiting the poliPéagatiff's claim fails.

“[T] he vast majority of cases within the Second Circuit hold that merely drawimmpnsea
when effectuating an arrest does not constitute excessogeas a matter of Igy}’ Dunkelberger
v. Dunkelberger No. 14CV-3877, 2015 WL 5730605, at *15 (S.D.N.Y. Sept. 30, 2015)
(collecting caseskee also, e.gAderonmu v. Heavei)o. 00 CIV. 9232(AGS)2001 WL 77099,
at *1-3 (S.D.N.Y. Jan. 26, 2001) (dismissing an exceskivee claim alleging only that officers
“demanded by gunpoint” th#te plaintiff revealthelocation of drugs).

Here,the evidence indicates thRlaintiff, suspected of a felony crime, was noncompliant
with the officers’ commands. Further, there is no evidence&tigrestrainedPlaintiff whenlsch
drew her weapon. To the contrarlyjs apparenthat Ischwas first to respond to the call and
assisted in restraining and handcuffing Plairdiify after he refused to comply and attempted to
flee. ECF Nos. 754, 755, 756, 757. Plaintiff therefore fails to statenaxcessive forcelaim
based upon Isch’s actions.

Because Plaintiff does not establisic@nstitutional violation, any claim arising from
Defendants’ allegethilure to intervene must also be dismissgek e.g, Alexander v. NolarNo.
17-CV-725, 2018 WL 6621400, at *8 (N.D.N.Y. Dec. 18, 2018) (finding that failoHietervene
claim requires underlying constitutional violation) (collecting cades) the same reasothe
Court need not reach Defendants’ alternative argument asserting qualiffrethit;m See e.g,

Knight v. KoenigsmanmNo. 18CV-7172,2019 WL 2615977, at *18.7 (S.D.N.Y. June 26,



2019) (declining to consider whethéhe defendants were entitled to qualified immunity where
cause of action was dismissed for failure to state a claim).

For all the reasons state®laintiff raises no genuine issue rohterial factfor trial and
therefore the Court grants Defendants’ motion and dismisses this case.

CONCLUSION

Defendants Motion for Summary Judgment (ECF N@5) is GRANTED, and the
Complaint(ECF No. 1)is DISMISSED WITH PREJUDICE. The Clerk of Courwill enter
judgment and close this case.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Order
would not be taken in good faith and therefdemiedeave to appeal to the Court of Appeals as a
poor person See Coppedge v. United Stat@89 U.S. 438 (1962). Plaintiff should direct requests
to proceed on appeal as a poor person to the United States Court of Appeals for the Second Circui

on motion in accordance with Federal Rule of Appellate Procedure 24.
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FRANK P. cl, JR.

ref Judge
United States DistricEourt

IT 1S SO ORDERED.

Dated:July22, 2019
Rochester, New York




