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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CARL R. SCHMEICHEL,

Plaintiff,
Case #16-CV-410FPG

DECISION AND ORDER

INSTALLED BUILDING PRODUCTS, LLG et al.,

Defendant.

INTRODUCTION

Plaintiff Carl R. Schmeichel brings suit for disability discrimination against Defendants
MIG Building Systems and Installed Building Products, E=@is former employer and its parent
company, respectivelyHe alleges thaDefendantserminatedhim from employment because of
his disability or, alternatively, becauseyregarded him as disabled, in violation of the Americans
with Disabilities Act (“ADA”) and the New York State Human Rights L&ANYSHRL"). ECF
No. 21. Before the Court are four motions. Plaintiff has filed a motion for partial suynma
judgment on the issue of liabilitfeCF Na 28. Defendants have filed three motions: a motion for
summary judgmenand two motions to strikecertaindocumentson which Plaintiff relies for
purposes of summary judgme@eeECF Nos. 27, 40, 42The Court resolves all of these motions
in this order. For the following reasons, Defendants’ motion for summary judgment is
GRANTED, Plaintiff's motion for partial sumary judgment is DENIED, and Defendants’

motions to strike are DENIED AS MOOT
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LEGAL STANDARD

Summary judgment is appropriate when the record shows that there is “noegéispute
as to any material fact and the movant is entitled to judgment adex ofdaw.” Fed. R. Civ. P.
56(9; see alscCelotex Corp. v. Catretd77 U.S. 317, 322 (1986pisputes concerning material
facts are genuine where the evidence is such that a reasonable jury could retdiot dov the
non-moving party. Andersonv. Liberty Lobby, In¢.477 U.S. 242, 248 (1986)In deciding
whether genuine issues of material fact exist, the court construes all fadighinmost favorable
to the noamoving party and draws all reasonable inferences in thenawing party’s favo. See
Jeffreys v. City of New YQqrk26 F.3d 549, 553 (2d Cir. 2005). However, the-mmving party
“may not rely on conclusory allegations or unsubstantiated speculatiob.1.C. v. Great Am.
Ins. Co, 607 F.3d 288, 292 (2d Cir. 2010) (quotation tbea).

BACKGROUND

One of the disputes between the parties coneenith evidencehe Court should consider
in evaluating the motions for summary judgment. Defendants primarily relRlaintiff's
deposition testimony to argue that judgment as a matter of law in their favor isrégtprophile
Plaintiff contends that his affidavidemonstrate that he is entitledgartial summary judgment.
Defendants counter that Plaintiff's affidavits should be stricken under time afi@avit rule,
given their inconsistency witRlaintiff's deposition testimony.Defendants also move to strike
other evidence on which Plaintiff relies.

Rather than resolving these disputes at the outset, the Couregiil bysettingforth the
operative statement of facts for purposes of summary judgment. Consistetiterstandard of
review, the Court basethis narrative on the parties’ stipulatioasd the undisputed factsand,

where therarefactualdisputesthe Court views théisputedfacts in thdight most favorable to



Plaintiff and draws lhreasonable inferences in Plaintiffavor! SeeSmolen v. WilkinsgriNo.
11-CV-6001, 2013 WL 5417099, at *1 (W.D.N.Y. Sept. 26, 2013).

Defendantprovide services in the constructiand homemaintenance marketsycluding
the installation of gutters, home insulation, and shower doors, mirrors, and shelvingdabése
do not dispute that they are subject to the ADA and the NYSHEeECF No. 38 | 3see also
Parker v. MackNo. 09CV-1049A, 2010 WL 11507368, at *2 n.4 (W.D.N.Y. Jan. 4, 201A).
November 2007, Defendanksred Plaintiff as an insulation installerPlaintiff worked out of
MIG’s location in Sanborn, NY, andshsupervisor was Mark Palmer.

Somediscussiorregarding Defendants’ employment practices is necesgdiiyough an
employee might be given a particular job tiHor example, “insulation installeemployees
were not limited to performing workxclusivelywithin that division ordepartment. Rather,
employees would work in one primary department, and would work in others when “their divisions
were slow.” ECF No. 35 1 2%ee alscECF No. 441 at 60. Consequently, “it was common
practice for [i]nstallers to be assigned to a variety of duties ircéspenf their formal job titles.”
ECF No. 28-1 1 8.

During the timeframeelevant to this casélaintiff’'s primary jobwasthe installation of
shower doors, shelving, and mirrorseferred to as “SDSM installation.3eeECF No. 272 | 2;
ECF No. 37 2. But like other employees, Plaintifivorked in other divisions when shower
doors, mirrofs] and shelving were slow.” ECF No. 37 JRlaintiff identifiesfive activitiesthat

were part of higraining in SDSM installation ordering, measuring, receiving, fabricating, and

! Generally,when crossnotions for summary judgment are filed, the court “must consider each motion
independently of the other and, when evaluating each, the court must coresitétghin the light most
favorable to the nomoving party.” Physicians Comnfor Responsible Medicine v. LeayB81 F. Supp.

2d 204, 206 (S.D.N.Y. 2004). However, because the Court concludes that Defendantiledeten
judgment as a matter of law even considering the facts in the light most favor&iéentiff, it need not
engagen aseparate analysis.



installation. ECF No. 24 at 12. Ordering is the process of buying glass, shda@r kits, and
other materials necessary for the project. Measuring involves visiting atglarsl taking
measurements to determine the correct fize¢he iems. Receiving entails collecting ordered
items, taking inventory, and placiitgmsin the correct receivingay. Fabricating is the process
of assembling the item to be installed and then loading it onto thefonabélivery and installatio.
As for installation, Plaintiff learned about the different kinds of showers and haowt#dl ieach
kind. Plaintiff estimates that he spent “fdgast” half of his threenonth trairng learning about
installation with fabrication being th&next longest” areaf training. ECF No. 44-at 9

The lifting requirements of SDSM installati@ame of central relevance to this caséhe
parties agree th&DSMinstallation isa“physically demandingjob. ECF No.27-2 | 3; ECF No.
37 3 The praess ofifting an item onto the truck for delivery, as well as unloading the truck
and installing it at the jobsiténvolves heavy lifting, andvould typically involve one ortwo
employees.SeeECF No. 35 T 3; ECF No. 44at 6,10, 16 Thenumber of employees involved
would depend on the nature of the job. If a shower door was very heavy, or was lightweight but
“awkward” in design, two workers would be assigned to the job. ECF Nb.at42;seeECF
No. 2813 | 26. If there were multiple installations to be performed on a single day, Plaintiff
would work with another employee. ECF No. 35 { 3@intiff also asserts that “if there were
workers who were not needed to perform other duties, they would be agsigngdh that might
otherwise be performed by fewer people.” ECF Nel12§] 26. Plaintiff testified that he worked
with another person on “at least half, if not moreS@fSMinstallation jobs. ECF No. 44 at 10.
Regarding weight;shower doo}] installationscanweigh between 50 and 100+ pouridand
“most individual panelsthat Plaintiff] installed weighed between 20 and 50 pounds.” ECF No.

35 1 3(c).



In December 2013, Plaintiff sustained injuries at work when he fell offf@dt6ladder,
including a compressioimactureto a rib and to his vertebra®laintiff did not return to work until
January 28, 2014Plaintiff’'s physician recomended certain work restrictions for Plaintiff upon
his return: Plaintiff coulgperformsedentary consultation work for two to four hours per atay
up to two days per week. Defendants placed Plaintiff on “transitional duty"wekpurpose of
which was to“assist [Plaintiff] in building [his] physical capacities to return to [his] usual
position.” ECF No. 24 at 104 A letter that Defendants sent in conjunction with this
reassignment states expressly that “[t]he tasks involved in this {iosasiduty work] are only
temporary in nature and are not a permaneassignment.”ld.

Over the course of the next months, as Plaintiff's medical restrictisenled, Defendants
modified his tasks to conform to those restrictions. From January to April 2014, fPlainti
supervised antrainedothers ordered materials, and did “whatever][a@s physically capable
of doing.” ECF 27-4 at 36. His hours steadily increased during that pédoat 38.

In May 2014, Plaintiff's restrictions wefartherreduced, in that he was only limited to no
prolonged standingr sittinggreater than 390 minutesat a time and no lifting greater than 15
pounds “at patient’s discretion.ld. at 112. At that time, Plaintiff began to assist with SDSM
installations.Specifically, another employee would “do[] the physical” portions of the Iastad,
and Plaintiff would perform “the remainifigasks. Id. at 77. By October 2014, Plaintif§ work
restrictions permitted him tstand for at most 30 minutes at a time, sit for at mo€BMhinutes
at a time, and lift no greater than-26 pounds. ECF No. 24 at 120. Plaintiff claims that the
restrictions he was under in October 2014 remained in effect until his teéonjnahd that

“Defendants were aware that [those] restrictions . . . remained in effect . . . anltkelgrto be



permanent2 ECF No. 35 § 10Duringthis latter period of 2014 laintiff performed a variety of
tasksin his transitionatole: he assigtd with SDSMand insulatiorinstallations,supervised and
trained other installeracted as a salesperson, performedeal jobs, installed wire and melamine
shelving, performed blowatoor tests, and helped to install and repair gutters. ECF N3 %8
20. Plaintiff performed these duties until his teriion.

On January 29, 201%laintiff met with his physician.In preparation for anedical
procedure, Plaintiff’'s physician placed him under a new set of medicattiess: he could not
lift over 20 pounds, he could not twist or turn, he could not sit or stand for more #3@m3Outes
at a time, andhecould not bend to cause pain. Plaintiff provided these restrictions to Defendants
on February 3. The next day, Palmer terminated Plaintiff, for the stated reagumiofbility to
perform.” ECF No. 28-1 1 51; ECF No. 38 { 51.

Plaintiff brought this action in May 2016He raises four claimgl) an ADA disability
discrimination claim; (2) an ADA “regarded as” disability discrimination claim; (B)Y&SHRL
disability discrimination claim; and (4) a NYSHRL “regarded di&ability discrimination clain.

DISCUSSION

As noted above, before the Court are four motioBsbstantivelyDefendants move for

summary judgmendn all claims andPlaintiff moves for partial summary judgment on the issue

of liability as to all claims Defendants have also filed two motions to strike certain evidence

2 In a November 2014 emaihne of Defendants’employeessummarizes certain work restrictiofar
Plaintiff that another physician prescribe&eeECF No. 289 at 2. These restrictions provide slightly
different lifting limitations than those set forth in his October 2014kwestrictiors. Plaintiff may not [it
more than 35 pounds andanfrequently lift 1518 pounds.See id. The Court does not consider the
distinction material, and regardless, in January 2015, Plaintiff's pagsimposed a lifting restriction of
no more than 20 pounds.

3 Although Plaintiff mistakenly references Title VII when discussimg federal claims in his amended
complaint, it is clar that he intends to bring those claims under the AB&eECF No. 21 T 1.
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submitted by Plaintifin connection with the motions for summary judgmefte Court will
address thenotions to strikébefore proceeding to the merits.
|.  Defendants’ Motions to Strike

Defendants move to strikéive items—Plaintiffs May and June 2018 affidaw
Defendants’ payroll recordsnd two spreadsheets that Plaintiff created based on Defendants’
payroll records. Defendants argue théte affidavits should be stricken primarily because they
violate the sham affidavit ruleTheycontendthat the payroll records and spreadsheets should be
stricken becausese documents have not been properly authenticated by a withess withlpersona
knowledge of their contents. The Court concludes that it need not resolve these motions.

Plaintiff's affidavitslist a variety of facts that could be construed as inconsistent with his
deposition testimony. For that reason, Defendants nwseéikethe affidavits under the sham
affidavit rule. See Brown v. Henderspo®57 F.3d 246, 252 (2d Cir. 2001) (“Hetual allegations
that might otherwise defeat a motion for summary judgment will not be permitted to d@so wh
they are made fahe first time in the plaitiff s affidavit opposing summary judgment and that
affidavit contradictghis] own prior deposition testimoriy. In respons&o the motions to strike
Plaintiff clarified the facts set forth in his affidavit, croseferencingthose facts withhis
deposition testimonip demonstrate their consistendyhis ishelpful, as much of the dispute over
these affidavits can be traced to the ambiguity oftlegationscontained therein.

For examplePlaintiff states in one of his affidavits that “[b]y @ber of 2014, | was able
to perform the essential functions of my job wdbcommodations.” ECF No. 28 | 17.
Defendants contend this statement contradicts his deposition testimony that hestugred to
his original dutiesSeeECF No. 274 at 30.But Plaintiff clarifies that his statememierely reflects

“his contention that the modification of his duties pursuant to which he was working atetaf tim



his dischargavasa reasonable accommodation of his disability.” ECF No. 48 at 8. This is an
appropriate argument, and it is one the Court addresses b8iavilarly, Defendants take issue
with Plaintiff's claim that “[o]n most large jobs, multiple people would assist in loading [shower-
door panels] . . . onto [the] truck prior to installation.” ECF No. 35 { 3(b). This cuigedbe

read to contradict Plaintiff's prior testimony that loading materials onto thiewas a ongerson

job. SeeECF No. 441 at 6. But again, Plaintiff clarifigbat this statement meaosly thatwhen
multiple installers were assigned to a job, Plaintiff would receive assisin loading, as opposed

to a broader contention that loading was never a one-persof¢aCF No. 48 at 2-3.

In any case, &ving reviewed the relevant materials, the Court concludes that it need not
definitively determine whether Plaintiff's affidavits violate the sham afitdeule. This is
because, even considering those affidaf@ssclarifiedin Plaintiff’'s responses tthe motions to
strike), Defendants arstill entitled to judgment as a matter of lasccordingly, the Court has
incorporatedhefactsfrom Plaintiff's affidavitsinto the operative statement of facts

As for the payroll records and spreadshettiat esidencedoes not suffice to create a
genuine issue of material fact on the dispositive questions. At most, such evidemceilative
of other evidence Plaintiff present§herefore, the Court need not determine whether it should be
stricken. Defendarg’ motions to strike are denied as mo8eeFrancis v. Wyckoff Heights Med.
Ctr., 177 F. Supp. 3d 754, 778 (E.D.N.Y. 2016) (denying as moot motion to strike, where
defendants were entitled to summary judgment even considering the disputedegviGnen
this conclusion, the Court declines to award expenses or attorney’tof@efendantsunder

Federal Rule of Civil Procedure 56(h).



II.  Parties’ Motions for Summary Judgment
Defendants move for summary judgmentall claims arguing, among other things, that
Plaintiff cannot show that hwas qualified to perform the essential functions of his job with or
without reasonable accommodatioRlaintiff responds that, by October 20h&,could perform,
and was performing, the essential functions of his job with reasonable accommodRlibomis T
assertdhat he is entitled to partial summary judgment on theeie$tiability as to all claims.
Alternatively, Plaintiffargueghatthere arggenuine issueof material facthat precludesummary
judgment. SeeECF No. 46 at 10.
“Claims alleging disability discrimination in violation of the ADA are subject to the
burdenshifting analysis originally established by the Supreme Cowftibonnell Douglas Corp.
v. Green411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (197B)cMillan v. City of New York
711 F.3d 120, 125 (2d Cir. 2013) (quotation omitted). Accordingly,
[tlo establish a prima facie case under the ADA, a plaintiff must show by a
preponderance of the evidence that: (1) his employer is subjbet ADA; (2) he
was disabled within the meaning of the ADA; (3) he was otherwise qualified to
perform the essential functions of his job, with or without reasonable
accommodation; and (4) he suffered adverse employment action because of his
disability.
Id. (quotation omitted). At issue here is the third elementvhether Plaintiff was qualified to
perform the essential functions of his position with or without reasonable accononodait
four of Plaintiff's claims share this essential elemeBee Ndlv. Int’l Bus. Machs. Corp, 787
F.3d 89, 94 (2d Cir. 2015)A"claim of disability discrimination under the New York State Human
RightsLaw . . .is governed by the same legal standards as govern federal ADA.tl@umation
omitted));Jacobsen v. NewWork City Health & Hosps. Corpll N.E.3d 159, 166 (N.Y. 2014).

Consideration of théhird elemenproceeds in a stepy-step analysisThe first step is to

determinethe essential functions of the plaintiff's job. “Although a court will give carsible



deference to an employer’s determination as to what functions are essesrgadréha number of
relevant fators that may influence a court’'s ult@te conclusion as to a positisnéssential
functions? McMillan, 711 F.3dat 126. These includéthe employers judgment, written job
descriptions, the amount of time spent on the job performing the function, the mentian of
function in a collective bargaining agreement, the work experience of pashyeplin the
position, and the work experiemof current employees in similar positidngd. (citing Stone v.
City of Mt. Vernon118 F.3d 92, 97 (2d Cir. 1997)). A court “must cona@ufectspecific inquiry
into bah the employes description of a job and how the job is actually performegutantice,”
and normally “no one listed factor will be dispositiveld. (internal quotation markemitted).
The applicable regulations define “essential functions” to mean “the fumdaljeb duties of the
employment position,” as opposed to the “marginal functions of the position.” 29 C.F.R. 8
1630.2(n)(1)see also id§ 1630.2(n)(2), (3flisting factors to consider).

Next, “[a]fter the essential functions of the position are determined, the plaintiff must
demonstrate that he or she could have performed these functions, with or without reasonabl
accommodation, at the time of the termination or disciglildcMillan, 711 F.3cdat 127. “This
burdenis not heavy: It is enough for the plaintiff to suggest the existence of a p#ausibl
accommodation, theosts of which, facially, doat clearly exceed its benefits.Id. (internal
guotationmarks omitted). “Reasonable accommodations’ may include adjustments to work
schedules or other job restructuringd’ (quoting 45 C.F.R. 8 84.12(b)). “Of coursereasonable
accommodation can never involve the elimination of an essential function of dgblfriternal

guotationmarksand brackets omitted).
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Finally, “[i]f a plaintiff suggests plausible accommodations, the burden of proof shifts to
thedefendant to demonstrate that such accommodations would present undue hardships and would
therefore be unreasonabldd. at 128.

a. Essential Functions of Plaintiff's Job

Before delving into the essential functions of Plaintiff’s job, it is necedsatgrify what
Plaintiff's job was. While the parties agree thRalaintiff's job title was “insulation installer,” they
also agree that his primary jaluring the relevant timeframeas SDSM installation.SeeECF
No. 272 11 1, 2; ECF No. 37 11 1, 2. In additios,Riaintiff explains the practicajthough
employees were assigned to a primary divisibay could be assigned work in other divisions if
their primary divisios wereslow. SeeECF No. 37 { 2see alsd&CF No. 2813 1 4; ECF No. 35
11 2930; ECF No. 46 at 4 During his employmen®Rlaintiff took advantage of this practice by
“crosstraining’ and performingvork in multiple divisions. ECF No. 35 #9-30. Accordingly,
notwithstanding hignitial job title, the Court understands Plaintiff's jabthe time of his injury
to have involved a primary assignment in SDSM installation, as well as segasdagnments in
other divisions. With that understanding, the Gguoceeds with its analysis.

The first step is to determine the essential funstioh Plaintiff's job, which requires
evaluation of the essential functions of his primasgignmen SDSM installation. At issuleere
is whetherheavy lifting is an essential function of an SDSM installer’s job.

Defendants assert tHagavylifting is an essential function of tf@DSMinstaller position
Only when a shower door weighed greater than sevfergypounds—which amounts to
approximately 5% of installatiorswould a second installer provide assistarkintiff appears
to suggest that, tthe contrary, heavy lifting was not always necessailyis is becausen most

days, he worked with another installer who wougddist in liftingthematerials A second installer
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would provide assistance not only if a shower door was particularly hieatvglso if there were
multiple installations to be performed oneday, if the shower door was awkward in design, or if
there were other installers available who were not needed to perform other duties

The recorctlearly establisbsthat an essential function of an SDSM installer’s posison
to lift heavy items with or without assistance Mark Palmer’'s declaratia demonstrate
Defendants’ judgment thaeavylifting is an essential functionSeeECF No. 274 at 167 ECF
No. 432 1 4;see alsaVicMillan, 711 F.3cdat 126. And Plaintiff’'s own deposition testimony and
affidavits show thatin practiceheavylifting is anecessary taskh SDSM installatior—both when
fabricating and loading items for transportation, an@nvbnloading and installing items at the
job site. In terms of weight, Plaintiff estimates that “most individual panels [he] installeghedd
between 20 and 50 pounds.” ECF No. 35  3(c). Similarlyisadeposition, Plaintiff estimated
that a framedhower-door paneteighsbetween twenty and thirty pounds, and that glass shower
doors could weigh between “50 to 180mething pounds per piece of glass.” ECF Nel 44
11.

Furthermoreheavy liftingis an essential function faverySDSM installer, even if more
than one installeis assigned to a job. An SDSM installation job would typically involve one or
two employeesSeeECF No. 441 at 16.Based on Plaintiff's affidavitand deposition testimony
there are four circumstanceswhich a second installer would be assigtedn installation job
(1) there are multiple jobs to be performed on a particular day; (2) the item to bednista
excessively heavy; (3) the item to be installed is awkward in design; artief#) areextra
installersavailablebecause thegre“not needed to perform other duties.” ECF No:1237 26.

Plaintiff estimates thatat least half, if not more” ofjobs were perforned by more than one

12



installer ECF No. 441 at 10. For the remainder, however, an installer would needtteeliiéms
on his own.

Consequentlyjn the minority of jobs where an installation was performed alamne
installer would need to be altie lift panels weighing twentto fifty pounds, if not more.In
addition,evenontwo-person jobs, eadhstaller would need to be able to lift a significant amount
of weight if the iten was excessively heavy and anstaller could not carry it aloneWhile
Plaintiff identifies othetypes of tweperson jobsvhere a fellow installemay be able t@arry the
load without assistandsee(3) and (4) above)hose facts simplreinforce the coclusion that
heavy lifting is an essential functionindeed, Plaintiff concedes thaBDSM installation is a
“physically demanding job.” ECF No. 37 § Jherefore eventaking the facts in the light most
favorable to Plaintifffhe record establishéisat the ability to lift items weighing between at least
twenty to fifty pounds is a fundamental job duty, rather than a margisialand is therafre an
essential function of the SDSM installer position.

b. Performance of Essential Functions with or without Reasonable
Accommodation

The Court next turns to whether Plaintiff could perform this essential functidmuwtior
without reasonablaccommodation As an initial matter, it is clear from the record that Plaintiff
could not perform the lifting requirements of his job as an SDSM instaileout a reasonable
accommodation Plaintiff's October 2014 and January 2015 work restrictpyasludechim from
lifting more than twenty pounds, whichtiee minimum requirement for the joPlaintiff concedes
as much SeeECFNo. 46 at 3.

Thereforethe onlyquestionis whether Plaintifitan demonstrate that there is a reasonable
accommodation that would allow himperform theessential functions of his jolseeHodges v.

Holder, 547 F. App’x 6, 8 (2d Cir. 2013) (summary order) (“[T]he plaintiff bears the burdens of
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both production and persuasion as to the existence of some accommodation that would gllow [him
to perform the essential functions of [his] employmeilnternal quotation marks omitted)).
Plaintiff identifiesthreepossible accommodationBirst, Defendants couldssign another installer
to helphim lift materials Second, Defendants could asdigm to perform other dutiesutside of
his primary departmepincluding sales, performing air seals and bled®or testsandassisting
others with gutter anohsulationinstallation Third, Defendants coulassignhim to install wire
shelving, a job that another employee performed “almost exclusively.” NECRB5  27.The
Court concludes that none of these suggestions constitutes a reasonable accommodation.
Plaintiff's first proposed accommodation is thetother mstaller couldhelp him [ift
materials during SDSM installations. He contends Befendants often “assigned a helper to
assist [him] with lifting materials during the installation process,” and thatassignmentaere
“consistent with [Defendants’] ordinary practicés ECF No. 28-13 11 21, 22.
The Court disagrees that this is a reasonable accommodation. As Defendarmistpgbmt
assignment of another employee to perform an essential fulnétioa plaintiff'sjob “constitutes
an eliminaton of [that] essential function . . and therefore is unreasonable under the”law
Snowden v. Trs. Of Columbia Uniilo. 12 Civ. 3095, 2014 WL 1274514, at *5 (S.D.N.Y. Mar.
26, 2014)aff'd, 612 F. App’x 7 (2d Cir. 2015seealso Shannon \New York City Transit Auth.
332 F.3d 95, 100 (2d Cir. 2003) (“A reasonable accommodation can never involve the elimination
of an essential function of a j6p Courts haveelied onthisruleto reject employees’ clais that

employes should be required to providessistantgo lift items. See e.g, Snowden2014 WL

4 As it is usednhere the term “helper” is ambiguous. It could be understood to mean that Defendants
assigned an extra employee to assist Plaintiff with lifting duties spabifas a means to help him perform

his jobafter his injury But it does not appear that Plaintiff uses the term insttiase. Rather,“helper”
simplyrefeisto the second SDSM installer who may be assigned to an installatishgobanother person

is needed See, e.gECF No.35 11 3(d), (e) (stating that Plaintiff worked with and trained “helpeligi pr

to his 2013 injury); ECF No. 48 at 3-4.
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1274514, at *5 (concluding that mail clerk’s request for “help” in lifting duties wasanot
reasonable accommodatioWilhite v. WalMart Stores East, LPNo. 5:13CV-56, 2014 WL
4684009, at *4 (W.D. Ky. Sept. 19, 2014) (unloader at department;deand)v. CSK Auto, Ing¢.
No. 14CV-12484 2015 WL 4756602, at *5 (E.D. Mich. Aug. 11, 2015) (delivery driveeg
also Gilbert v. Frank949 F.2d 637, 644 (2d Cir. 1991).

Citing Miller v. lllinois Department of Transportatior643 F.3d 190 {h Cir. 2011),
Plaintiff responds thathe assignment of another installer to help Bmeasonable under the
circumstances In Miller, the plaintif—a worker on a bridge maintenance creded suit
alleging disability discrimination due &crophobia (fear of heights)The district court granted
summary jidgment in favor of the employer, but the Seventh Circuit revengiter, 643 F.3d
at 192. One d the issues wawhether the plaintiff's requested accommodation, rearranging job
tasks so that he would not be required to work from certain heights, was reasd#ifibie.643
F.3d at 194, 197. The Seventh Circuit first held thatewas a genuineisputeof fact as to
whethermworking “above25 feet in an extreme position” was @ssential function of the plaintiff’s
job. Id. at 197. The court noted that, while work from heights in extreme positions waeatias
function of the bridge crew asunit,it was not clear that “every task required of the bridge crew
as a whole was an essential task of each bridge crew ménitleat 198. There was evidence
that no one persomwasassigned permanently to any one tasigthat crew membernsternally
organized themselves according to their skills and limitati®ased on the same evidentee
court determined that a jury codldewiseconclude that the plaintiff's requestadcommodation
was reasonable.

Miller does not compel a different resitthis case Indeed, théMiller courtrecognized

that “task reassignments within a job can be unreasonable in situations where igaeddask
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is an essential function of the jobld. at 199. Thatoctrinedid not applyin Miller because a
reasonable jury could concludleat work from heightsvas not an essential function of each
individual crew memberld. at 199200. But here, unlike irMiller, the requested accommodation
involvesthe proposedeassignmendf an essential functiom.e., lifting. In addition unlike the
bridge crew inMiller, SDSM installers do not always work as a collective unit that allows for
internal rearrangement and substitutidhan SDSMinstaller is performing a oAgerson job, he
needs to be able load theshowerdoor panels into the truck and lift them as part of the installation
process. If an installés performing a tweperson job that requires both installers to carry a
particularlyheavy item, eachstallermust be able to do his sharetlog lifting. Althoughthere
may be circumstances where one SDSM installer could perform all oftihg lifthile another
installer performs other task®laintiff's working environment is nptas a general matter,
analogous to the bridge cremwMiller. Accord Vraniskoska v. Franciscan Communities,, INO.
2:11-CV-308 2013 WL 4647224, at *10 (N.D. Ind. Aug. 29, 2013) (distinguisihtilier onthe
ground thatthe record did not establish thath€ essetmal functions belonged to the ‘team’
cdlectively rather than to each [worker] individual)y

Regarding the second proposed accommodatdaintiff asserts that, while in his
transitional role, he undertook a variety of tasksnany differentdepartmers He appears to
assert that Defendants could accommodate his disabilidgggigning him to do these tasksan
permanent basignd that such an accommodation would be reasonable because “it was common
practice for [i]nstallers to be assigned to a vgradtduties irrespective of their formal job titles.”
ECF No. 2813 1 23. In essenceRlaintiff argues that a reasonable accommodationld befor

his transitionalrole tobe made into a permanent one.
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The Court is not persuadeBlaintiff essentiallyequests that a new position be created for
him. No longer would he be performing the essential functions of his primagnesif in
addition to secondary assignmemtther divisions—instead, he would float betweamumber
of divisions while undertaking no assignments that exceeded his work restricidaimtiff fails
to provide any evidence that suchparmanentosition existed and was vacantt id well
established that aemployer is not‘obliged to create a new position to accommodate the
employe€’ Parnahay v. United Parcel Serv., In€0 F. App’x 53, 52d Cir. 2001) (summary
order) (employee failed to establish that permanent reassignment tedlighfposition was a
rea®nable accommodation, where there was no evidence “thapfibgion. . . existed and was
availablé). At most, Plaintiffcan showthat, based on the work he was performmtate 2014,
there were sufficient tasksr him to doto justify a fulktime position of the sort he requesiBhat
does not suffice.See Parnahay 20 F. App’x at 56see alsdNolfinger v. Cogrol. Edison Co. of
N.Y., Inc, No. 17€V-1710, 2018 WL 3637964, at *11, (E.D.N.Y. July 31, 2018) (“An employer
is not . . obligated to create a new ligttity position for a disabled employee or make permanent
previously temporary light-duty positioris

On the same ground®laintiff's third proposed accommodatierieassignment tohe
position of wireshelving installer, witch was held by another employeé not reasonable.
Plaintiff provides no evidence that there was a vacancy for that poditiferct he seems to admit
that the position was filled, arah employer is not required to “move another employee from a
previously held position in order to accommodate the disabled emglojaedle v. Alling &

Cory, Inc, 88 F. Supp. 2d 100, 107 (W.D.N.Y. 2000).

5 For example, with respect to insulation installation, Plaintiff admitsht@aould not be thiastaller for
those jobs. ECF No. 2¥at 73. Instead, heould “take less of a ticket” anprovideassistance to another
installer, who would perform most of the physical lab&ee idat 72.
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In short, the record establishes that Plaintiff could not perform one of the asfsemtiions
of his job asan SDSM installer without reasonable accommodatod Plaintiff fails to identify
a reasonable accommodation that would allow him to do so. Consequently, Plaintiff cakeot ma
out aprima faciecase of disability discriminein, and ydgment as enatter of law in Defendants’
favor is appropriate on all four claimsAs a resultPlaintiff is not entitled to partial summary
judgment on the issue of liability.

CONCLUSION

For the reasons discussed above, Defendants’ motion for summary judgment (ECF No. 27)
is GRANTED. Plaintiff's motion for partial summary judgment (ECF No. 28PENIED.
Defendants’ motions to strike (ECF Nos. 40 & 428 DENIED AS MOOT. The Clerk of Court
is directed to enter judgmefadr Defendantsnd close this case.

IT IS SO ORDERED.

Dated: November 26, 2018
Rochester, New York /d%

N. FRANK P. GFRACI, JR.
Chief Judge
United States District Court
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